REVI SED - June 14, 2001
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30895

SOQUTHERN CHRI STI AN LEADERSH P CONFERENCE
LOU SI ANA CHAPTER, ST. JAMES ClI Tl ZENS

FOR JOBS & THE ENVI RONVENT; CALCASI EU LEAGUE
FOR ENVI RONVENTAL ACTI ON NOW HOLY CROSS

NEI GHBORHOCD ASSCOCI ATI ON;  FI SHERMEN &
CONCERNED CI TI ZENS' ASSQOCI ATI ON OF

PLAQUEM NES PARI SH;, ST. THOVAS RESI DENTS
COUNCI L; LOU SI ANA ENVI RONMENTAL ACTI ON
NETWORK; LOUI SI ANA ASSOCI ATI ON OF COMUNI TY
ORGANI ZATI ONS FOR REFORM NOW NORTH BATON
ROUCGE ENVI RONMVENTAL ASSCCI ATI ON;  LOUI SI ANA
COMVUNI TI ES UNI TED; ROBERT KUEHN, CHRI STOPHER
GOBERT; ELI ZABETH E. TEEL; JANE JOHNSON
WLLIAM P. QU GLEY; TULANE ENVI RONMENTAL

LAW SOCI ETY; TULANE UNI VERSI TY GRADUATE

AND PROFESSI ONAL STUDENT ASSOCI ATI ON

| NGA HAAGENSON CAUSEY; CAROLYN DELI ZI A;

DANA HANANMAN,

Pl aintiffs-Appellants,
ver sus
SUPREME COURT OF THE STATE OF LOUI SI ANA,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
for the Eastern District of Louisiana
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Bef ore GOODW N, "™ GARWOOD and JONES, Circuit Judges.

GARWOOD, Circuit Judge:

On April 16, 1999, the Plaintiffs! filed a conplaint under 42
US C 8§ 1983 inthe United States District Court for the Eastern
District of Louisiana, alleging that Louisiana Suprenme Court Rul e
XX inpermssibly suppresses Plaintiffs’ freedons of speech and
associ ation as protected under the First and Fourteenth Anendnents.
The conpl ai nt seeks injunctive and declaratory relief, costs and
attorneys’ fees. Def endant, the Louisiana Suprene Court (LSO, ?
filed two notions, asking the district court to dism ss the action
under Fed. R CGv. P. 12(b)(6) for failure to state a claim and,
inthe alternative, to dismss for |lack of standing. Oal argunent
was held on July 21, 1999, and on July 27, 1999, the district court
granted the LSC s notions. This appeal by Plaintiffs foll owed. W
affirm

Facts and Proceedi ngs Bel ow

Circuit Judge of the NNnth Crcuit, sitting by designation.

! The plaintiffsinthis case are conposed of four general groups:
| aw prof essors, |aw students, comrunity organi zati ons, and student
or gani zati ons. For sinmplicity we will refer to all plaintiffs
collectively as “Plaintiffs.”

2 Although it is well established that the El event h Anendnent
protects state suprene courts, see Landers Seed Co., Inc. v. Chanpai gn
Nat i onal Bank, 15 F.3d 729 (7th Cir. 1994), the only defendant inthis
caseis “the Suprene Court of the State of Loui siana.” But, the LSC has
refrai ned fromadvanci ng any argunent t hat t he El event h Anendnent bars

suit at this stage of the case, even after inquiry at oral argunent.
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In 1971, the LSC adopted the precursor to what is now Rul e XX,
which for the first tine allowed the Iimted practice of |aw by
students as part of supervised clinical education prograns in
Loui siana | aw schools. The rule allowed eligible | aw students in
certain circunstances to appear in court or before admnistrative
tribunals in a representative capacity on behalf of the state, its
subdi vi sions, or any indigent person. In 1988, the LSC anended
Rule XX to clarify that the rule al so all owed students to represent
i ndi gent conmunity organi zations. See Loui siana Suprene Court Rul e
XX (1988). It is the LSC s nost recent set of anmendnents to Rule
XX that pronpted the current suit. The rule as it exists now, and
as it has always existed, operates only to set forth the limted
ci rcunst ances under whi ch unlicensed | aw students nmay engage i n the
practice of law in Louisiana; it has no other reach.

Over the vyears, several Louisiana law school clinics,
i ncl udi ng t he Tul ane Environnmental Law dinic (TELC), have supplied
| egal advice and representation to nunerous individual s and vari ous
communi ty organi zati ons. In 1996, TELC agreed to represent St
Janes Citizens for Jobs and the Environnent (St. Janes Citizens),
a group of approximately one hundred | owinconme and wor ki ng-cl ass
residents of St. Janmes Parish. St. Janes Citizens was forned in
response to a proposal by Shintech, a chem cal manufacturer, to
build a chemcal plant in Convent, a small town in St. Janes

Parish. The group was dedicated to resisting the construction of
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the Shintech plant in their conmmunity and to raising public
awar eness of community environnental and health concerns related to
the proposed plant. TELC represented St. Janes Citizens in a
variety of ways: at hearings before the Louisiana Departnent of
Environmental Quality, in state court, and by filing objections to
the proposed plant with the EPA. Eventually the resistence of the
| ocal community to the new plant drove Shintech to reject Convent
as its site, and the plant was | ocated el sewhere in Loui si ana.
Accordingtothe Plaintiffs’ conplaint,® TELC s representation
of St. Janmes Citizens induced significant criticismof the clinic
frompolitical and business |eaders in Louisiana. The conplaint
al l eges that various Louisiana business and political |eaders,
i ncl udi ng Governor Foster, tried to convince Tulane University to
curtail the endeavors of TELC Tul ane University proved
unresponsive to this pressure, and so, according to the conpl aint,
the “powerful political and business interests” opposed to the
clinic turned their attention to the LSC. The conplaint alleges
that these political and business interests urged the LSC to
prevent TELC and other clinics from continuing to aid comrunity
groups in giving voice to environnental and health concerns. The

Plaintiffs allege several specific incidents that they claim

3 For the purposes of a notionto dismss for failure to state
a claim we assune that all of the allegations in the conplaint are
true. Brown v. Nationsbank Corp., 188 F.3d 579, 585-86 (5" Gir.
1999) .
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docunent the political pressure exerted on both Tul ane and t he LSC,
i ncludi ng phone calls from Governor Foster to the President of
Tul ane University, statenents of Governor Foster at a neeting of
the New Oleans Business Council requesting assistance in
curtailing the efforts of TELC, various public criticisnms of TELC
by Governor Foster, a letter from a chanber of comerce
organi zation urging the LSC to elimnate the TELC because the

faculty and students involved were “in direct conflict wth
busi ness positions,” and letters from various busi ness
organi zations, including the Business Council, the Louisiana
Associ ation of Business and Industry, and The Chanber/ Sout hwest
Loui siana, urging the LSC to elimnate TELC.

Al legedly in response to the concerns of the Governor and
busi ness groups, in the fall of 1997 the LSC | aunched an offi ci al
investigationinto the activities of TELC and Loui si ana’s other | aw
school clinics. The results of this investigation have not been
made public, but the Plaintiffs allege in their conplaint that two
Justices of the LSC have discl osed that the investigation did not
reveal any inappropriate or unethical behavior by any person
associ ated with any Loui siana | aw school clinic.

The LSC did in fact alter its rule concerning student
practitioners, and on March 22, 1999, the Court announced the

anendnents that established the current form of Louisiana Suprene

Court Rule XX. The anendnents becane effective April 15, 1999, and
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by their terns “shall not inpact or apply to any cases, and/or the
representation of any clients, in which the representation
comenced prior to the effective date of the anmendnents.” The
anendnents to Rule XX altered the existing rule in two ways that
are relevant to the present case. First, the rule’ s indigence
requi renents were tightened. The newrule allows representation of
individuals or famlies only if their annual inconme does not exceed
200% of the federal poverty guidelines. The rule also nowrequires
that any indigent comrunity organization that w shes to obtain
representation froma clinic nmust certify inwitingits inability
to pay for legal services, and at least fifty-one percent of the
menbers of the organi zation nust neet the incone guidelines. The
second major change to Rule XX involves the conmmunity outreach
efforts of the |aw school clinics. Under the new rule, clinica
student practitioners are prohibited fromrepresenting in the role
of attorneys an otherw se qualified individual or organization if
any person associated with the clinic initiated contact with that

i ndi vidual or organization for purposes of that representation.?

4 Loui siana Suprenme Court Rule XX section 10 now reads:
“...no student practioner shall appear in a
representative capacity pursuant tothisruleif
any clinical program supervising |awer,
staf f person, or student practitioner initiatedin-
person contact, or contact by mail, tel ephone or
ot her communi cations nmedium wth an indigent
person or i ndi gent comuni ty organi zation for the
pur pose of representing the contacted person or
organi zation.”

The Commentary to section 10 reads, in relevant part,
“...infurtherance of the Court's policy agai nst

-6-
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In response to the LSC s new Rule XX, the Plaintiffs filed this
lawsuit on April 16, 1999.

In an opinion dated July 27, 1999, the district court
di sm ssed the case for lack of standing and for failure to state a
claim The district court held that the conplaint failed to
establish the deprivation of any cogni zable federal right. The
court found that the indigence requirenents did not inplicate any
freedom of association or speech, and that the limtation of
clinical services to the poor was rationally related to a
| egitimate governnent purpose. Southern Christian Leadership
Conference v. Suprene Court, 61 F. Supp.2d 499, 511 (E. D. La. 1999).
The court noted that the LSC has broad power to regul ate student

practice, and held that in this context, the solicitation

solicitation of legal clients generally, the

et hi cal prohi bitions agai nst at t or ney

solicitation, and the Court's view that |aw

st udent s shoul d not be encouraged to engage inthe

solicitation of cases, Section 10, as anended,

prohi bits a student practitioner fromrepresenting

a client who has been the subject of targeted

solicitationby any lawclinicrepresentative.”

(enphasi s added).
At oral argunent, the Plaintiffs asserted that the current version of
therule prevents clinics fromengagi ngin any ki nd of adverti sing or
outreach. Qur interpretationof thisrule, however, isthat theclinics
must refrainfromall targeted solicitation, andthat initiatingin-
person or any other kind of direct contact with a potential client
prohi bits student representationinany nmatter relatedtotheinitiated
contact. Whiletherulecertainly di scourages solicitous phone calls,
letters, andin-person offers of | egal services, our reading of therule
woul d not, for instance, prevent aclinic fromnerely distributing a
generalizedleaflet or flyer indicatingthat theclinic' sl|egal services
are avail able for those who neet the incone requirenents.
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restrictions of Rule XX did not violate the First Anendnent. The
court reasoned: “Wiile free speech rights do exist in this area,
they are precariously perched when bal anced agai nst the i nperatives
of protecting the public and nonitoring professional ethics.
Particularly where student solicitation of potential clients is
i nvol ved, concern for protecting the public grows considerably.”
ld. at 512. Applying rational basis review, the court held that
the solicitation restrictions were justified because the
restrictions were rationally related to the state’'s legitimte
interest in protecting the public and nonitoring professional
ethics. 1d. The court also dismssed the Plaintiffs’ clainms of
vi ewpoi nt discrimnation, holding that the political notivations
of the LSC coul d not transforman otherw se perm ssible actioninto
a constitutional violation. 1d. at 513. Accordingly, the district
court dismssed the Plaintiffs’ clains in their entirety. Thi s
appeal foll owed.
Di scussi on

We review de novo a district court’s dismssal for failure to
state a claimunder Rule 12(b)(6). Leffall v. Dallas |ndependent
School Dist., 28 F.3d 521, 524 (5'" Cir. 1994). In considering a
motion to dismss, the conplaint should be construed in favor of
the plaintiff, and all facts pleaded should be taken as true
Brown v. Nationsbank Corp., 188 F.3d 579, 585-86 (5'" Cir. 1999).

Motions “to dismss for failure to state a claim[are] 'viewed with

-8
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di sfavor, and [are] rarely granted. Tangl ewood East Honeowners
v. Charles-Thomas, Inc., 849 F.2d 1568, 1572 (5'" Cr. 1988)
(quoting Sosa v. Coleman, 646 F.2d 991, 993 (5th Gr. 1981)). A
Rule 12(b)(6) dismssal will not be affirned “unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley v.
G bson, 78 S.Ct. 99, 101 (1957). However, “conclusory allegations
or legal conclusions masqueradi ng as factual conclusions wll not
suffice to prevent a notion to dism ss.” Fernandez-Mntes v. Allied
Pilots Ass'n, 987 F.2d 278, 284 (5'" Gir. 1993). |In the context of
a 12(b)(6) notion in a section 1983 suit, the focus should be
“whet her the conplaint properly sets forth a claimof a deprivation
of rights, privileges, or imunities secured by the Constitution or
|aws of the United States caused by persons acting under color of
state law.” Fontana v. Barham 707 F.2d 221, 225 (5'" Cr. 1983).
If there is no deprivation of any protected right the claimis
properly dism ssed. Id.

The Plaintiffs make a variety of clainms, but their chall enges
to Rule XX fall into two basic groups. First, they claimthat the
rule isinvalid onits face as an inperm ssible restriction of the
First Anmendnent freedons of the individuals and organi zati ons that
are parties to this suit. This first type of claim enconpasses
chal  enges to both of the substantive changes the LSC has nmade in

Rul e XX: the new, nore specific indigence requirenents as well as
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the restriction on student representation in the role of an
attorney of any group or individual whose repreentation has been
solicited by any person associated with the clinic.

The Plaintiffs’ second general claimis that regardl ess of
whet her Rule XX, on its face, restricts speech in violation of the
First Amendnent, the rule was enacted in retaliation for the
clinics’ and their clients’ political speech and advocacy in the
Shintech matter, and is therefore an inpermssible form of
vi ewpoi nt discrimnation. The Plaintiffs’ claim that the LSC
anended Rule XX in direct response to pressure from business
i nterests who were opposed to the TELC s environnental outreach and
advocacy. This second claimdepends heavily on the notivation of
the LSC in enacting Rule XX

In general, the LSC challenges the standing of all of the
Plaintiffs in this suit, and all eges that none of the parties have
suffered an injury in fact sufficient to justify this challenge to
Rule XX. In response to the first set of clains, the LSC poi nts out
that the indigence requirenents are not unlike those of severa
ot her states and the federal governnent, that the i ncone | evel that
di squalifies i ndi vi dual s from clinic representation IS
significantly higher than the standard used by nmany states and the
federal Legal Services Corporation, and that since none of the
client organizations are entitled to pro bono representation in

civil cases there has been no actionable deprivation of any
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protected right.

The LSC responds to the Plaintiffs’ attack on the solicitation
restrictions by arguing that there is no right of non-lawers to
represent others inlitigation, that the litigation activities the
clinics engage i n cannot be considered “speech” and that therefore
no party’s “speech” or other rights have been inpacted. The LSC
responds to the viewpoint discrimnation clainms in nuch the sane
way, arguing that Rule XX does not affect any party’'s rights of
associ ation or free speech. The LSC argues that although attorneys
may have speech and associ ational freedons that protect pro bono
representation of clients for political reasons, |lay persons and
| aw students have no such rights. Since Rule XX does not affect
the ability of any attorney to represent pro bono clients, the LSC
argues, the rule does not inplicate any protected speech or
associ ational interests.

Thus, this case involves four issues: (1) whether the
Plaintiffs have standing; whether Plaintiffs have stated a claim
that Rule XX, on its face, violates protected freedons of speech
and associ ation by (2) the tightening of the i ndigence requirenents
or by the (3) inposition of solicitation restrictions on student
representation in the role of an attorney; and (4) whether the
LSC s pronulgation of the rule constitutes actionable viewoint

discrimnation in this context.
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St andi ng
All of the Plaintiffs in this case fall into one of four
cat egori es. The first group is conprised of comunity

organi zati ons and i ndi vidual s that have either been clients of the
student clinics or who are concerned that they will not be able to
obtain representation fromthe clinics in the future. The second
consists of |aw professors and clinical |lawinstructors who oversee
or are otherw se involved in the student clinics. The third group
consists of three Tulane University |aw students, two third year
students who were “student practitioner” nmenbers of TELC during the
1998-99 academ c year and one second year student who had been
accepted as a TELC nenber and “student practitioner” for the 1999-
2000 academ c year. The fourth and last group consists of two
student organi zations, the Tulane Environnmental Law Society (an
organi zation of students that includes sone of the students
enrolled in the Tulane Environnental Law dinic) and the Tul ane
Graduat e and Professional Student Association.?® Nei t her Tul ane
University nor TELC is a party to the suit; nor is any other
university or law clinic.

To satisfy the standing requirenent, a party nust establish
basic three elenents. First, the plaintiff nust have suffered an

injury in fact. An “injury in fact” is an invasion of a legally

SAnot her i ndividual party plaintiff bel ow(Shearer) did not join
in this appeal; consequently, we disregard him
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protected interest which is both (a) concrete and particul arized,
and (b) actual or immnent and not conjectural or hypothetical
Lujan v. Defenders of WIldlife, 112 S C. 2130, 2136 (1992).
Second, there nust be a causal connection between the injury and
the conduct conplained of-in other words, the injury nust be
traceable to the defendant and not the result of the independent
action of a third party. | d. Third, the injury nust be
redressible; it nust be likely, as opposed to nerely specul ati ve,
that a favorable decision will redress the plaintiff’s injury. Id.
The party invoking federal jurisdiction bears the burden of
establishing these elenents, but “[a]t the pleadi ng stage, genera
factual allegations of injury resulting from the defendant’s
conduct may suffice, for on a notion to dismss we ‘presunfe] that
general factual allegations enbrace those specific facts that are
necessary to support the claim’” 1d. (quoting Lujan v. National
Wldlife Federation, 101 S.Ct. 3177, 3189 (1990)).

According to the conplaint, Rule XX directly regulates the
operations of |aw school clinics in Louisiana and significantly
alters the ways in which those clinics can perm ssibly function.
Further, the conplaint alleges that under the newrule, several of
the client organizations wll hereafter be wunable to obtain
representation from the clinics. Gven the expansive and
deferential way in which we construe pleadings at this stage of a

suit, we find that Rul e XX has enough of an inpact on at | east sone
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of the Plaintiffs so as to constitute an injury in fact. At |east
sone of the Plaintiffs have standing to bring each type of claim
currently before the court. Accordingly, we next address the
merits of the Plaintiffs' clains. W begin with the Plaintiffs'
claimthat the indigence and solicitation restrictions, on their
face, inproperly infringe onthe Plaintiffs' rights under the First
Amendnent .
| ndi gence Requi renents

Rule XX now requires that «clinical student practitioners
represent only those individuals who are “indigent,” which is
defined as having an annual incone that is |less than 200% of the
current federal poverty guidelines as established by the Departnent
of Health and Human Servi ces. Loui siana Suprene Court Rule XX
section 4. As the coomentary to Rule XX points out, applying the
current federal poverty standards the clinics are permtted to
represent an individual if his annual incone is | ess than $16, 480,
and may represent a famly of four if the famly’s annual incone is
| ess than $33,340. 1d. Contrary to the Plaintiffs assertions,
the rul e does not require individuals to provide detail ed financi al
information to obtain representation-the rule sinply states that
the clinics may only represent individuals who fall within the
i ncone guidelines. The Plaintiffs claimthat this aspect of the
rule subjects their clients to invasive discovery intended to

obtain enbarrassing financial information. However, the LSC has
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347

always required that student practitioners represent only
“indigent” conmmunity organi zations. See Louisiana Suprene Court
Rule XX, section 3 (1988). Al so, the assertion that inproper
di scovery requests will dramatically increase is clearly based
al nost entirely on specul ation, and in any event can be adequately
addressed in any particular instance in which it does arise. This
part of the rule does not, on its face, restrict speech in any way
other than to limt clinical representation to clients who are
poor .

The indigence requirenents alone inplicate no speech
interests, and are sinply subject to Equal Protection requirenents.
Cl assifications based on wealth alone are not subject to strict
scrutiny. See San Antonio |Independent School District wv.
Rodriguez, 93 S . . 1278, 1293-94 (1973). Strict scrutiny,
therefore, is inappropriate in a facial challenge of this part of
Rul e XX. Under rational basis review, the indigence requirenents
are valid. They are rationally related to one of the stated
pur poses of Rule XX: providing representation to those who cannot
afford it for thensel ves. See Louisiana Suprene Court Rule XX,
section 1. Because the indigence requirenents do not, on their
face, inplicate any speech interests the district court was correct
to dismss this part of the Plaintiffs’ challenge to Rule XX

Solicitation Restrictions

The Pl aintiffs argue that section 10 of Loui si ana Suprenme Court

-15-
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Rule XXis aninpermssiblerestrictionontheir rights of free speech
and associ ation protected by the First Amendnent. Wilethis nmay be a
cl oser question than the chall enge to the i ndi gence requi renents, we
concl ude t hat section 10 does not i npermssibly restrict the Plaintiffs'
speech.

The First Amendnent prohibits the governnment from enacting
solicitationrestrictions that prevent attorneys fromofferingtheir
servi ces pro bono to individual s or groups. For exanpl e, the Suprene
Court heldin NAACPv. Button, 83 S.Ct. 328 (1963), that Virginiacould
not prohi bit the NAACP fromadvi sing i ndividuals of their I egal rights
and referring those individuals tolawers. And, inlnre Prinus, 98
S.C. 1893 (1978), the Court held that a |awer could not be
constitutionally subjectedto disciplinefor informng nenbers of the
public of their legal rights andoffering freelegal services on behal f
of the ACLU. The Plaintiffs cite both Button and Prinus for the
proposition that all pro bono | egal advocacy (even when conduct ed by
persons who are not |icenced attorneys) i s protected speech that cannot
be infringed without a conpelling state interest.

A careful exam nation of those decisions reveals, however,
significant differences fromtherestrictionsinthe present case. For
exanpl e, in both Button and Prinus, the solicitous speech was itself
prohibited. In Button, under Virginia's statute solicitation was a
m sdeneanor, and the penalties for solicitationincludedinprisonnent

for upto six nmonths. Button, 83 S.Ct. at 334 n.7 (citing Va. Code 8
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54.82 (1958)). Simlarly, EdnaPrinus's letter solicitingaclient on
behal f of the ACLU was, in and of itself, a violation of the South
Carolinabar's disciplinary rules. See Prinus, 98 S. Ct. at 1898- 1900.
I n bot h cases, the solicitous speechitself was prohibited, and engagi ng
in such speech subjected the speaker to crimnal or disciplinary
sancti ons.

Incontrast, nothingin Rule XX prohibits or prevents speech of any
kind. Rule XX does not prevent the clinics or their nmenbers from
engagi ng in outreach, or even fromcontacting particular clients,
advi sing themof their rights, and offering and then proceeding to
represent those clients. The rul e only prohibits the non-lawer student
menbers of the clinics fromrepresenting as attorneys any party the
clinic has so solicited. Since the rule does not directly reqgul ate
speech and the ability of unlicensed students to practice | awneed not
exist at all, it isinaccuratetodescribetherestrictionsinRule XX
as i npairing or prohibiting speech. Nooneisrequiredto participate
inany of the clinical prograns, and even i f sonmeone chooses to, they
are not puni shed for or prohibited fromspeaking. At nost, Rule XX
i ndirectly di scourages speech-by refusing t he educati onal experience of
acting as an attorney in a particular matter to unlicensed student
practitioners in clinics whose nenbers or enployees engaged in
solicitation of that matter.

The inpact of Rule XX's section 10 (see note 4, supra) on the

educati onal experience is far fromextrene. The students are not
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408

prohi bited fromor restrictedinwrkingonclinic solicited cases as
paral egal s, as | egal (or factual) researchers, or astrial assistants,?®
and t hey are not subject to disciplinefor contacting potential clients
and informng them of both their rights and that free |egal
representation is available from the clinics. And, targeted
solicitationonly inplicates the students’ representation as attorneys
of that particular client—students wouldrenmainfreetorepresent as an
attorney other clients who were not solicited by the clinic.” These
limtations areafar cry fromthe crimnal and di sci plinary sancti ons
i nval i dated by the Suprenme Court in Button and Prinus.?

The ot her maj or di fference between this case and Button and Pri nus
is, of course, that the student practitioners are not |icensed nenbers

of the bar. The LSC has a heightened interest in overseeing the

6 Indeed, the students are barred only from serving in an
attorney’ s representative capacity by Rul e XX, and coul d performa w de
variety of legal related work or research, solong as it was revi ewed
and any fornmal docunents (such as pl eadi ngs, noti ons, agreenents or the
like) were actually submtted by a |licensed supervising attorney.

Nothing in Rule XX (or its chall enged anendnents) in any way
br oadens t he cat egori es of conduct whi ch constitute the practice of | aw
soastorequire one engaginginsanetoeither bealicensed attorney
or to cone under the exenption for student practitioners provided by
Rul e XX since 1971.

” And, of course, the clinic's supervising attorneys could
continuetorepresent any client they wi sh, includingclients who had
been solicited.

8 The Court in Prinus did not hold that all solicitation
restrictions were invalid. Instead, the Court noted that in sone
situations solicitationrestrictions on practicing attorneys woul d be
perm ssible, solong as thoserestrictions werenarrowy tailored and
di d not i nperm ssi bly abri dge associ ati onal freedons. Prinus, 98 S. C.
at 1908.
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practice of | awby non-attorneys in Loui siana. I|ndeed, the LSCneed not
have ever all owed-and did not at all until relatively recentl y-non-
attorneys to participate inthe actual practice of lawin Loui si ana.
The ability of students to represent clients as attorneys in | egal
matters is entirely the relatively recent creation of the LSC and
continues to exist entirely at the LSC s conplete discretion.® The
clinical prograns are an educati onal benefit that the LSC has deci ded
to grant to Louisiana | aw students.

Rule XX's solicitation restrictions do not prohibit or punish
speech, they nerely | imt one aspect of the participationof unlicensed
students in clinical education prograns—nanely doi ng what only an
attorney can ot herwi se do—-to representing as attorneys nonsolicited
clients. And, thislimtationisentirely viewoint neutral. Rule XX
is significantly different from the crimnal or quasi-crimnal
prohi biti ons of speechinvalidated by the Suprene Court i n Button and
Prinmus. W conclude that the district court was correct to subject

section 10 of Rule XXtorational basis review The stated rationale

° Indeed, the regul ation of the practice of lawin Louisianais
uniquely within the power of the Louisiana courts: “The right to
practice lawin the state courts is not a privilege or i munity of a
citizenof the United States. It islimtedtothose who are |icensed
for that purpose.... The suprene court possesses t he power, irrespective
of thelegislature, todetermnethe qualifications of those who apply
for admssiontopracticelaw ” Statev. Kaltenbach, 587 So. 2d 779, 784
(La. App. 3Cir. 1991) (citing State v. Rosborough, 94 So. 858 (1922)),
wit denied, 592 So.2d 1332 (1992).

1 Onits face, section 10 of Rul e XX i s unquesti onably vi ewpoi nt

neutral. W address belowthe Plaintiffs' claimthat the rul e was,
neverthel ess, notivated by a desire to suppress a particul ar vi ewpoi nt.
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426 for sectionl1l0istofurther “the Court's policy against solicitation

427 of legal clients generally, the ethical prohibitions agai nst attorney
428 solicitation, and the Court's viewthat | aw students should not be
429 encouraged to engage in the solicitation of cases....” Louisiana

430 Suprene Court Rul e XX section 10, Conmentary. Sectionl0isrationally

431 relatedtothe LSC s goal of discouraging solicitationgenerally. The
432 nature of the solicitation provision, conbi ned wth the uni que status
433 of the clinics' student practitioners, convince us that section 10 of
434 Rule XX is a constitutional exercise of the LSC s regul atory power.
435 By all owi ng unlicensed | aw students at clinics to practice | aw
436 under limted conditions, the LSCfurthers two goals: providingl egal
437 representation to poor Louisianians and providing educational
438 opportunitiesto Louisianalawstudents. See Loui siana Suprene Court
439 Rul e XX section 1 (“As one neans of providing assistance to clients
440 unabletopay for [legal] services ... thefollowingruleis adopted.”).
441 I n Legal Services Corporationv. Vel azquez, 121 S. . 1043, 1049-51

442 (2001), the Suprene Court invalidated a congressional funding

443 restrictionthat prohibited Legal Services Corporation attorneys from
444 participating in cases attenpting to reformor chall enge a state or
445 federal welfare system The Court held that the restrictions
446 unconstitutionally regul ated private expressioninanarenain which
447 Congr ess had funded Legal Services Corporation attorneys torepresent
448 indigent litigants. Velazquez, 121 S.Ct. at 1051-52. A nmjor concern
449 of the Court was that therestrictions woul d do nore than sinply prevent
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representationincertainclasses of cases; therestrictions, the Court
noted, would interfere with attorneys' advocacy of their clients by
preventing themfromnaki ng certain argunents in particul ar cases:
"Restricting[Legal Services Corporation] attorneys inadvisingtheir
clients andin presenting argunents and anal yses tothe courts distorts
the |l egal systemby alteringthetraditional role of the attorneys....
By seeking to prohibit the analysis of certain | egal issues and to
truncate presentation to the courts, the enactnent under review
prohi bits speech and expr essi on upon whi ch courts nust depend for the
proper exercise of thejudicial power." Id. at 1050-51. The fact that
a Legal Services Corporation|awer couldw thdrawfroma representation
if a problemarose did not, according to the Court, alleviate the
problens the rule caused. 1d. at 1051.

I n Vel azquez, the Court noted that “Congress was not requiredto
fund a [Legal Services Corporation] attorney to represent indigent
clients; and whenit didso, it was not requiredto fund the whol e range
of | egal representations or rel ati onships. The [ Corporation] andthe
United States, however, ineffect ask usto permt Congress to define
the scope of thelitigationit funds to exclude certainvital theories
and ideas.” Vel azquez, 121 S. . at 1052. In contrast to the
regul ati ons in Vel azquez, Rul e XX does not limt speech by the clinics'
menber s—any person associated wwth a clinic can engage i n any sort of
outreach activity and can even solicit individual clients. Indeed, the

clinics are allowed to represent clients so solicited, with one
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caveat —the students, who are not | awers, may not represent, as | awers,
any client so solicited. Unli ke the regulations struck down in
Vel azquez, Rule XX inposes no restrictions on the kind of
representations the clinics can engageinor onthe argunents that can
be made on behal f of aclinic client. Rule XX applies to all clinic
students equal ly, andis entirely viewpoint neutral. NothinginRule
XXinplicates the proper functioning of the judicial system None of
t he speci al consi derations present in Vel azquez apply i nthe context of
this case.

The parties in Button and Primus were |icenced attorneys, the
student clinical practitioners are not. | nstead, they are the
beneficiaries of an educational programthat the LSC has decided to
permt and which the LSC could end at will. Moreover, unlike the
crim nal sanctions and di sciplinary penaltiesinvolvedin Button and
Primus, therestrictions inposed by Rul e XXdo not regul at e or prohibit
speech directly. And, none of the special concerns nentioned by the
Court in Vel azquez are inplicated by Rule XX. The First Arendnent does
not prohi bit the LSCfrominposingthis viewoint neutral [imt onthe
scope of unlicensed | awstudents' educational use, as attorneys, of the
Loui si ana courts.

Vi ewpoi nt Discrimnation and Retaliation

Qur holding that the solicitation requirenents are facially

perm ssi bl e does not end our inquiry. The Plaintiffs al so clai mthat

t he enact nent of Rul e XX constitutes an unconstitutional attenpt by the
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Court to suppress political speech it has deened undesirable.
Specifically, the Plaintiffs allege that the Governor and vari ous
busi ness i nterests pressured the Court i nto enacting Rul e XX because of
t he success of the clinics and conmunity organi zationsintheir attenpts
toresist the constructionof chemcal plantsintheir comunities. The
Plaintiffs argue that even if Rule XX is an otherw se perm ssible
restriction, the Court's all egedly suppressive notivationin enacting
Rule XXtransforns the rul einto an unconstitutional action. Sincethe
ruleis facially viewoint neutral andis not otherw se constitutionally
obj ecti onabl e, this clai mdepends entirely onthe effect the Court's
al l eged notivation has on the constitutionality of Rule XX

Al though the jurisprudenceinthis areais|lessthanclear, there
i s sone support for the Plaintiffs' contentions that the notivation of
a state actor can transforman otherwi se perm ssible actioninto a
vi ol ation of the First Anendnent. The Suprene Court has hel d that the
nmotivation of alegislature or other state actor can be the primary
factor inthe constitutional anal ysis of state actionin other areas of
First Anendnent | aw, such as cases i nvol vi ng t he Est abl i shnent d ause
or the term nation of public enpl oyees because of protected speech.
See, e.g., Edwards v. Aguillard, 107 S.C. 2573 (1987) (stri ki ng down
astate statuterequiringequal time for “creation-science” based onthe
nmotivationof thelegislatureasindicatedinthe statute' s |egislative
history); Perry v. Sindermann, 92 S. . 2694, 2698 (1972) (finding a suit

by a junior college professor whose contract had not been renewed,
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al | egedl y because of the professor’'s public criticismof the Board of
Regents, to present a “bona fide constitutional claini).

I n Cornelius v. NAACP Legal Defense and Educati on Fund, 105 S. Ct.
3439 (1985), the Suprene Court uphel d as agai nst a faci al chal |l enge an
executive order whichlimted participationinacharity drive anong
federal enpl oyees (the “CFC’) to organi zations that provided direct
heal th and wel fare services toindividuals or their famlies. The order
excl uded | egal defense and political advocacy groups. The district
court and the court of appeal s had sustai ned t he faci al chal | enge, but
had not addressed the argunent of the plaintiffs (respondents), the
NAACP Legal Def ense & Educati on Fund and ot her | egal defense funds, that
t hey wer e excl uded fromt he CFC because t he gover nnment di sagreed with
their viewpoi nts. The Suprene Court reversed the deci si ons of the | owner
courts facially invalidating the order. The court went onto state,
however :

“Whil e we accept the validity and reasonabl eness of the

justifications offered by petitioner for excl udi ng advocacy

groups fromthe CFC, those justifications cannot save an

exclusionthat isinfact based onthe desire to suppress a
particul ar point of view”

. the purported concernto avoi d controversy excited by
particul ar groups nmay conceal a bi as agai nst the vi ewpoi nt
advanced by t he excl uded speakers. . . . Organi zati ons t hat
do not provide direct health and wel fare servi ces, such as
the World Wldlife Fund, the WI derness Soci ety, and the
United States Aynpic Conmttee, have been permtted to
participateinthe CFC. . . .the issue whet her t he Gover nnent
excl uded respondents because it disagreed with their
vi ewpoi nt s was nei t her deci ded bel ownor fully briefed before
this Court. W decline to decide in the first instance
whet her the exclusion of respondents was inpermssibly
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notivated by a desire to suppress a particul ar poi nt of vi ew.

Respondents are free to pursue this contention onrenmand.”

|d. at 3454.

This | anguage in Cornelius provides the Plaintiffs with sone
support for their claim but is not controllinginthe present context.
Cornel i us i nvol ved a rul e which actual | y prevented certain groups from
speaki ng. The executive order in Cornelius was vi ewpoi nt neutral, but
it did exclude speakers froma nonpublic forumon the basis of both
their identity and the content of their speech. 1d. at 3451. Those
speakers were shut out of a forumof which they m ght otherw se have
avai | ed t hensel ves, and in that way the order directly regul at ed speech
withinthat forum  her speakers, such as the WI derness Society, were
not excluded. Rule XX, in contrast, does not create a forum for
speech, ! does not excl ude any speaker fromany opportunity to speak, and
does not i n any way prohi bit or puni sh speech. Nor does Rul e XXin any
way di stingui sh bet ween speakers on t he basis of the content of their
message. There is no “picking and choosing” here. Instead, the
Plaintiffs allege, therule nmakes it sonmewhat nore difficult to obtain
and to provide free |l egal services. Wil e Cornelius does indicate that
an i ndi vi dual or group cannot be excl uded fromeven a nonpublic forum
on t he basi s of viewpoint, we do not agreewiththe Plaintiffs that the
case requires us to exam ne t he noti vati on underlyi ng every gover nnent al

deci sion for viewpoint neutrality.

1 Nor do Plaintiffs argue that Rul e XX creat es any ki nd of forum
for speech.
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Additionally, the Plaintiffs' assertionthat Cornelius stands for
t he propositionthat the notivation or purpose of a state actor canturn
any state action into an unconstitutional suppression of speech or
viewpoint is belied by the Court's decisionin Rust v. Sullivan, 111
S.C. 1759 (1991). In Rust, the Suprene Court uphel d Departnent of
Heal t h and Human Servi ces regul ati ons t hat attached several conditions
on the receipt of federal funds for Title X projects. Anong the
regul ations were requirenents that Title X projects refrain from
provi di ng counsel i ng concer ni ng aborti on as a net hod of fam |y pl anni ng,
and prograns that received Titl e X noney were expressly prohibited from
referring apregnant wonan t o an aborti on provi der, even upon request.
Rust, 111 S.Ct. at 1765 (citing 42 C.F.R § 59.8(a)-(b) (1989)). The
Suprene Court hel d that the governnent was entitledto “refus[e] to fund
activities, including speech, which are specifically excluded fromthe
scope of the project funded.” 1d. at 1773. Therestrictions on speech
uphel d i n Rust explicitly prohibited the expression of a particular
Vi ewpoi nt by program participants. In later cases, the Court has
limtedthe hol di ng of Rust to occasions i nwhich the governnent itself
is the speaker, or to “instances, |ike Rust, in which the governnent
"used private speakers totransmt information pertainingtoits own
program'” Vel azquez, 121 S. (. at 1048 (quoti ng Rosenberger v. Rector
and Visitors of Univ. of Va., 115 S. . 2510, 2519 (1995)).

There are di fferences bet ween Rust and t he present case. The LSC

isnot itself aspeaker—thereis no governnent nessage that the clinics
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603 arerelayingtotheir clients. And, Rul e XX does not clearly qualify
604 as an attenpt by the LSCto use private speakerstotransmt information

605 pertainingtoits own program Onthe other hand, the LSC need not have

606 al l owed any unl i censed student to serveinanattorney representative
607 capacity. The Court has chosento allowthe unlicensed student clinic
608 menbers to engage in the practice of lawin Loui siana under certain

609 conditions. Althoughthe court is not fundingtheclinics, the LSCis

610 supporting those clinics by its allowance of unlicensed students'

611 representationintheroleof attorneys of clinic clients—an all owance
612 that the Court was under no obligation whatsoever to grant.

613 The anal ogy bet ween Rust and t he present case i s an i nperfect one,

614 but we think that Rust, while not controlling, infornms our current

615 deci sion. The fact that the state deci des to fund or support a program
616 does not give the governnent carte blanche torestrict the rights of

617 programpartici pants. See Vel azquez, 121 S. Ct. at 1049-50; Rust, 111
618 S.C at 1776. But, at the sane tine, the LSCnust be abl e to define the
619 scope of the lawpractice that unlicensed students undertake as part of
620 the clinical prograns. W accordingly turnto an exam nation of the

621 effects of Rule XX and the alleged notivation of the LSC in its

622 enactnent. The issue here is whether the Plaintiffs' allegations of
623 suppressive purpose, if true, would render Rule XX unconstitutional.
624 The Plaintiffs have al | eged facts that may arguabl y support their
625 claimthat the LSCreacted to pressure fromthe Governor and busi ness
626 i nterests who bore the TELCsignificant aninus. But the Plaintiffs'
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al | egati ons of i nproper purpose, whil e extensive, do not focus onthe
LSC. Althoughthe Plaintiffs have certainly all eged ani nus on t he part

of the Governor and various business groups, there is no express
all egation, nor do the facts alleged tend to suggest, that the LSC
itself bore any particular ill will towards any of the Plaintiffs.

| nstead, the conplaint in essence alleges that the LSC gave in to
pressure fromotherstorestrict the activities of the student clinics.

The Plaintiffs all ege that Rul e XXwas enacted to sil ence the TELC, but

theruleis of wholly general and prospective application—it appliesto
al | student legal clinicsinLouisiana, not just TELC. Plaintiffs can
be understood to have asserted that the LSC ultimtely bore sone
character of ill wll towards the TELC, at |east on account of its
activities having generated unwanted political pressure onthe LSC, and
that the LSCaccordingly desiredto defuse the political pressure, and
todimnishthelikelihoodof therecurrence of simlar activitiesin
the future, by enacting the chal |l enged anendnents to Rul e XX. Such an
al l eged notivationonthe part of the LSCdoes not, however, transform
Rule XX into an unconstitutional state action.

The f undanent al pur pose behi nd t he First Anendnent i s to pronote
and protect the free expression of ideas, unfettered by governnent
intrusion. W are convinced, however, that Rule XX wi || produce no
legally significant chilling effect onthe expressive speech of any of
the Plaintiffs in this case. Rule XX does in effect inpose sone

restrictionsonclinicactivities, and, accordingtothe conplaint, the
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solicitation restrictions and the new, nore strict indigence
requirenents will result inadecreaseintheavailability of clinica
representation for sonme of the Plaintiffs. Sonme of the client
organi zationsinthis case may indeed findit sonewhat nore difficult
toqualify for clinic representation inthe wake of Rul e XX, and t he
clinics thenselves will either be forced to change their educati onal
nodel or torefrainfromsoliciting particular clients. But, eventhis
mnimal inpact on the clinics and the client organizations is
“suppressive” only in conparisonto the earlier version of Rul e XX
This is acrucial distinction. W conclude that arefusal to pronote
private speech is not on a par wwth a regul ation that prohibits or
puni shes speech, or whi ch excl udes a speaker froma public or nonpublic
forum 2 Rat her than stanpi ng out or suppressing private speech, the
LSC s action has reduced t he avai l ability of support for such speech,
and the LSC-the highest judicial body in Louisiana exercising its
undi sput ed power and responsi bility-has reduced this support by an
acr oss-t he-board, whol |y prospective and vi ewpoi nt neutral general rule.
We are convinced that the newversion of Rule XXw || not silence any
group or individual's speech except to the extent that it ceases to
support private speech. The United States Constitution does not require
the LSCto continue its support for the clinical education prograns

until its notives are shown to be pure. The LSC need not have ever

12 Nor does Rule XX inpernmissibly interfere with the content of
the private speech pronoted as in Vel azquez.
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al | owed unl i censed students to practice lawin Loui si ana, and i ndeed di d
not do so until 1971, and that Court can end t he programat any ti ne,
and for any reason.'®* The notivation of the LSC, in this l[imted
context, isirrelevant. As the Suprene Court statedin Rust, “[t]his
i s not acase of the Governnent ' suppressi ng a dangerous i dea,' but of
a prohibition on a project grantee or its enpl oyees fromengagi ng in
activities outside of the project's scope.” Rust, 111 S C. at 1772-73.
The LSC s anendnent of Rul e XX does not, under these circunstances,
constitute i nperm ssi bl e viewoint discrimnationinviolationof the
First Amendnent.
Concl usi on

For the foregoi ng reasons, the judgnent of the district court

dism ssing the action is

AFF| RMED.

13 At oral argunent, the Plaintiffs asserted that even a conplete
refusal toallowunlicensed students to practicelawin Louisianacould
be considered a violation of the First Anendnent if the change was
notivated by a desire to suppress political speech. W do not agree
that the First Arendnent requires the LSCto continue, in perpetuity,
an optional programthat allegedly benefits a particular political
Vi ewpoi nt once that program has begun.
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