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Since 1986, Louisiana’s nethod of electing judges has
been under attack for its alleged infringenment of voting rights.
The nost recent litigation resulted fromthe state’'s efforts to
settle an earlier case by creating majority-mnority electora
subdistricts wthin a nunber of its trial court districts.
According to the plaintiffs, who reside and vote in the district of
the 23rd Judicial District Court (23rd JDC), the settlenent itself
intentionally discrimnates anong voters and thus viol ates the 14th
and 15th Anendnents and Section 2(a) of the Voting R ghts Act. The
district court, no doubt frustrated by the recent vicissitudes of
voting rights | aw, granted summary judgnent for the state. W are

constrained to reverse and renmand for trial.



| . FACTUAL AND PROCEDURAL BACKGROUND
The legislation at issue here, Act 780, responded to the

many twi sts and turns of dark v. Edwards, civil action No. 86-435-

Altfiled in 1986. In dark, black voters asserted that the use of
mul ti-menber, at-large judicial districts diluted black voting
strength in violation of the Fourteenth and Fifteenth Arendnents of
the Constitution as well as Section 2(a) of the Voting Rights Act.?

Their vote dilution clains were predi cated on Thornburg v. G nqgl es,

478 U.S. 30, 106 S.Ct. 2752 (1986), and involved all of the
Loui siana courts of appeal and nost of the state’s 41 judicia
district courts.

The federal district court initially found that the
state’s entire at-large schene for judicial elections violated

Section 2. Cark v. Edwards, 725 F. Supp. 285, 302 (MD. La

1988) . Al t hough mnority vote dilution had not been proven in
every district, the court enjoined elections for all famly,
district, and appellate courts until the state system could be

revised. The Louisiana legislature proposed a package of

1 This circuit and the Suprenme Court rul ed on aspects of dark in dark
v. Edwards, 958 F.2d 614 (5th Cr. 1992)(order granting joint notion to dismss
appeal s), and dark v. Roener, 500 U. S. 646, 111 S. C. 2096 (1991) (uphol di ng t he
plaintiffs’ Section 5 clains and ordering that future el ecti ons be enjoi ned from
unpr ecl eared j udgeshi ps).

2 Section 2(a), 42 U.S.C. § 1973(a), tracks the Fifteenth Amendnent.
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constitutional and statutory changes to address the court’s ruling,
but the voters rejected them

The district court subsequently vacated the statew de
injunction because it cane to realize that Gngles requires
district-by-district findings, and it issued revised findings that
el even districts, excluding the 23rd JDC, violated Section 2.3 For
those eleven districts, the court reluctantly concluded that
subdi stricts nust be created to enhance mnority judicial

candi dat es’ chances. G ark v. Roener, 777 F. Supp. 445, 450 (M D.

La. 1990).

Both parties appeal ed, placing at issue the findings of
Section 2 violations in sonme districts and the refusal to enter
such findings in others, including the 23rd JDC. The inperative to
end the struggle eventually yielded a settlenent calling for
revisions of fifteen judicial districts, including the eleven
whi ch had been covered by the district court’s renedial order for
subdi stricting and the 23rd JDC. The dark plaintiffs agreed to
drop their challenges to the other districts. Qbt ai ni ng

precl earance by the U S. Attorney Ceneral pursuant to Section 5 of

8 The district court vacated an earlier finding of a Section 2
violation in the 23rd JDC in light of the fact that while there was evidence,
inter alia, of polarized voting inthe 23rd JDCin statew de el ections, no | ocal
bl ack-white judicial elections had occurred, and there was no evi dence of bl ack-
white el ections for other political offices. A though the dark plaintiffs noved
for reconsideration based on evidence of polarization in post-trial elections,
the district court declined to reconsider. Thus, the district court never found
a Section 2 violation in the 23rd JDC.



the Voting R ghts Act was an essenti al conponent of the settl enent,
as precl earance was needed before elections could be held in the
judicial districts. Preclearance of the plan was granted. Act 780
was the end result of the settlenent agreenent.?

Act 780 of the 1993 Regul ar Session of the Louisiana
Legi slature increased from four to five the nunmber of district
judges for the 23rd JDC, which covers Ascension, Assunption, and
St. Janes Parishes. In the process, Act 780 created two el ectoral
subdistricts within the district. In the whole district, the
popul ation ratio is about 70% white/ 30% bl ack. Subdistrict one is
75% bl ack, contains roughly 20%of the total popul ation, and el ects
one of the five district judges for the 23rd JDC, subdistrict two
is 80% white, contains roughly 80% of the total population, and
el ects four of the district judges. Alvin Turner becane the first
African-Anerican judge in the 23rd JDC when he was elected in
subdi strict one.

Critically, the jurisdiction of the judges el ected under
Act 780 covers all three parishes in the 23rd JDC. But because of
subdi stricting, voters in the black subdistrict may only el ect one
of the five judges and have no right to vote on the other four.
Conversely, voters in the white subdistrict may vote for four of

the trial judges but not for the fifth one. Any citizen may,

4 The legislature first created a subdistricting plan (Act. 1069) in

1992, but it was never put into effect and was superseded by Act 780.
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however, be a party in the court of a judge, or judges, he has been
prohi bited fromvoting on

After considering cross-notions for summary judgnent,
the district court granted the defendants’ notion. The plaintiffs
filed a tinely appeal.

1. STANDARD OF REVI EW

This court reviews the granting of summary judgnent de

novo and applies the sane criteria as the district court. See

Baker v. Putnal, 75 F.3d 190, 197 (5th Cr. 1996). Summary

judgnent is appropriate when, viewng the evidence and al

justifiable inferences in the |light nost favorable to the non-
nmovi ng party, there is no genuine issue of material fact and the
moving party is entitled to judgnent as a matter of |law. Hunt v.
Cromartie, 526 U.S. 541, 552, 119 S.C. 1545, 1551-52 (1999); see
also FED. R CGv. P. 56(c). If the noving party neets its burden,
t he non-novant nust designate specific facts showng there is a

genui ne issue for trial. Littlev. Liquid Air Corp., 37 F.3d 1069,

1075 (5th Gir. 1994).
[11. ANALYSI S
The appellants <contend that iin <creating racially
identifiable subdistricts for electing trial judges in the 23rd
JDC, the statute effects an i nperm ssible racial gerrymander. They

point to the shape of the subdistricts, the racial statistics



submtted to the court, the dark litigation history, and the
state’s Section 5 preclearance submssions as direct and
circunstantial evidence that race was the “sole and singular
nmotivation” for Act 780. As a result, plaintiffs assert, Act 780
vi ol ates the Equal Protection clause of the Fourteenth Amendnent,
the Fifteenth Anendnent, and Section 2(a) of the Voting R ghts Act,
42 U.S.C. 8§ 1973(a).

The state defendants and black voter intervenors
(collectively “the defendants”) counter with an affidavit by Judge
Turner, who states that race was not the predom nant factor in
drawi ng the subdistrict |ines. Alternatively, the defendants
contend that the districting plan inplemented by Act 780 is
narromly tailored to neet the conpelling state interests of
conplying with Sections 2 and 5 of the Voting Rights Act and of
termnating the lengthy dark litigation.

A Fourt eent h Amendnent

The original purpose of the Equal Protection O ause of
the Fourteenth Anmendnent is to prevent states fromintentionally
discrimnating against persons on the basis of race. See

Washi ngton v. Davis, 426 U.S. 229, 239, 96 S.Ct. 2040, 2047 (1976).

Raci al gerrymandering of electoral districts, which involves the
““deliberate and arbitrary distortion of district boundaries .

for [racial] purposes,’” Shawv. Reno, 509 U S. 630, 640, 113 S. Ct.




2816, 2823 (1993)(“Shaw |”)(citation omtted), falls “within the
core of that prohibition.” I1d. at 642, 113 S.Ct. at 2824.

G ven the presunption of the legislature’s good faith in
redistricting,® showing that a redistricting plan intentionally
discrimnates is not ordinarily an easy task. A trial court nust
“performa ‘sensitive inquiry into such circunstantial and direct

evidence as may be available.”” Hunt v. Cromartie, 526 U. S. at

546, 119 S. Ct. at 1549 (1999)(quoting Arlington Heights v. Metro.

Hous. Dev. Corp., 429 U S. 252, 266, 97 S.C. 555, 564 (1977)).

Unli ke statutes that explicitly classify peopl e based on race, see

Personnel Adnir of W©Mass. v. Feeney, 442 U.S. 256, 272, 99 S. C

2282, 2293 (1979), “[a] reapportionnment statute typically does not
classify persons at all; it «classifies tracts of land or
addresses.” Shaw, 509 U.S. at 646, 113 S.C. at 2826.° And as
Bush nmakes clear, “[s]trict scrutiny does not apply nerely because
redistricting is perforned with consciousness of race . . . . Nor

does it apply to all cases of intentional creation of majority-

5 This presunption, in turn, “may inpact the assessnment of the

propriety of summary judgnent in a suit challenging districts as racial
gerrymanders.” Chen v. Gty of Houston, 206 F.3d 502, 505 (5th Cir. 2000)(citing
Mller v. Johnson, 515 U S. 900, 916-17, 115 S.C. 2475, 2488 (1995)).

6 The shape of a district may be so bizarre that the redistricting plan

cannot be expl ai ned on grounds other than race. See Gomillion v. Lightfoot, 364
US 339 81S C. 125 (1960). That is, sonme districts are “so highly irregul ar
that [they] rationally cannot be understood as anything other than an effort to
‘segregat[e] . . . voters’ on the basis of race.” Shawl, 509 U S. at 646-47,
113 S. . at 2826 (1993)(quoting Gonmillion, 364 U S. at 341, 81 S. . at 127).
But a bizarre shape is not a sine gqua non to plaintiffs’' case for a racial
gerrymander. See Mller, 515 U S. at 915, 115 S. . at 2488.
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mnority districts.” Bush v. Vera, 517 U S. 952, 958, 116 S. C

1941, 1951 (1996)(plurality opinion). A plaintiff nust show that
traditional districting principles were subordinated to race, i.e.,
that race was “the predom nant factor notivating the legislature’s
[redistricting] decision.” Mller, 515 U S. at 916, 115 S. . at
2488 (1995).7

Legi slative notivation or intent is a paradigmatic fact
gquestion. Hunt, 526 U S. at 549, 119 S. C. at 1550. Thus, the
defendants are entitled to sunmary judgnent only if there is no
genui ne question of material fact as to the intent of the Louisiana
| egislature in passing Act 780.

The district court sunmari zed the plaintiffs’ evidence as
consisting of “the shape of the subdistricts, the racial
statistics, the dark litigation, and the Section 5 submttals by
the State for preclearance of Act 780.” But the court dism ssed
most of that evidence w thout discussion. According to the
district court, “the circunstantial proof submtted by plaintiffs
essentially boils down to their argunents relating to contiguity

and conpactness,” i.e., the shape of the districts. The court

! See Hunt, 526 U S. at 547, 119 S. . at 1549 (internal citation
omtted)(quoting Mller, 515 U S. at 916, 115 S. . at 2488) (In order to carry
their burden, the plaintiffs nust show “using direct or circunstantial evidence,
or a conbination of both, that ‘the |egislature subordinated traditional race-
neutral districting principles, including but not linted to conpactness,
contiguity, and respect for political subdivisions or communities defined by

actual shared interests, to racial considerations.’”).
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relied on the affidavit of Judge Turner, fornerly a | awer in and
unsuccessful candidate for an at-large judgeship in the 23rd JDC.
Judge Turner drew the district lines prescribed in Act 780 for the
23rd JDC, and the legislature adopted his proposed subdistricting
schene. Judge Turner averred that race did not predom nate over
traditional districting principles; he stated that, while foll ow ng
traditional districting principles, he drew the district lines to
accommodat e his candi dacy. The district court agreed, as it found
plaintiffs’ evidence was insufficient to cast doubt on the intent
of the Louisiana |legislature.?

| f Judge Turner’'s affidavit describing his intent in
drawi ng the subdistricts is taken as conclusive proof of the
legislature’s intent, then the district court’s holding is
consistent with Bush.® But this is not so. Unlike the |egislator

affiants who drafted the districting plan in Hunt (and whose

8 According to Judge Turner, race was only one of several factors he

considered in redrawing the district lines. Qher factors included: contiguity,
non-splitting of precincts, the one-person/one-vote principle, protection of
i ncunbents, the political preference of incunbents to include parts of each
parish in each subdistrict, and the location of Judge Turner’s own supporters.

o See Bush, 517 U S. at 964-65, 116 S.&. at 1956: “lIn sone
ci rcunst ances, incunbency protection might explain as well as, or better than
race a State's decisionto depart fromother traditional districting principles,

such as conpactness, in the drawing of bizarre district lines. And the fact
that, ‘[a]s it happens, . . . nmany of the voters being fought over [by the
nei ghbori ng Denocratic incunbents] were African-Anmerican,’” . . . would not, in

and of itself, convert a political gerrymander into a racial gerrynmander, no
matt er how conscious redi stricters were of the correl ati on between race and party
affiliation . . . . If district lines nerely correlate with race because they
are drawn on the basis of political affiliation, which correlates with race

there is no racial classification to justify . ”
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affidavits were sufficient to defeat a notion for sunmary judgnent
but not secure sunmmary judgnent for the state), see 526 U S. at
549, 119 S. Ct. at 1550, Judge Turner was not a nenber of the state
| egislature. The fact that the | egi sl ature adopted Judge Turner’s
districting plan wi thout nodification mght support an inference
that racial considerations did not predom nate. As Hunt rem nds,
however, the district court was required to view the evidence and
all inferences therefromin the |ight nost favorable to the non-
movants, i.e., the appellants. Hunt, 526 U S. at 552, 119 S.C. at
1551- 52. Anot her equally plausible inference is that the
| egi slature was ready to adopt whatever proposal would satisfy its
obj ective of creating a black subdistrict. Indeed, in Bush, the
trial court and the Suprene Court wultinmately disbelieved the
testinony of |egislative enployees and even state legislators to
the effect that non-racial considerations notivated Texas’'s
congressional redistricting, where the objective contenporary
evi dence showed ot herwi se. Bush, 517 U S. at 972-73, 116 S.Ct. at
1958. The court here should have drawn all inferences in favor of
the appellants and included in its consideration the evidence they
adduced.
1. The dark Settl ement.

To end the dark litigation, and to address the Justice

Departnent’s Section 5 objections, the state agreed to i nplenent a
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subdi strict election planin the 23rd JDC, anong ot hers, that would
“contain at |east one subdistrict with a majority black voter
registration.” Act 780 added a new judgeship for this purpose and
created a subdistrict in the 23rd JDC. Contrary to Judge Turner’s
statenent that politics as opposed to race notivated Act 780, the
history of the Act and the quoted |anguage from the settlenent
agreenent, when viewed in the |ight nost favorable to the
nonnovant s, strongly suggest t hat traditional districting
principles were subordinated to racial considerations.

2. Section 5 Precl earance Subm ssi ons.

The ballet between the state and the U S. Justice
Departnent over Section 5 preclearance leading up to Act 780
reinforces the sense of |egislative preoccupation with the racial
makeup of judicial districts. Coi ncidentally, this time period
corresponds with the Justice Departnent’s pressing Georgia to
effectuate a “max-black” congressional districting plan |later
overturned as a racial gerrymander by the Suprene Court in Mller.

Until 1992, the Departnent of Justice (“DQJ”) refused to
preclear the various changes to the judicial election process
proposed by the Louisiana | egislature. Correspondence between DQJ

and the State shows DQJ, unconcerned with Loui siana s adherence to
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traditional principles |I|ike incunbency protection,® denying
precl earance wunless “black voters <clearly wuld have the
opportunity to elect candidates of their choice.” In fact,
precl earance occurred only after Louisiana agreed to inplenent at
| east one majority-black subdistrict for each judicial district
t hat concerned DQJ.

Ongoi ng correspondence between DQJ and the State of
Louisiana is not dispositive as to legislative intent, but the
“hi storical background of the decision is one evidentiary source”

t hat must be consi dered. Arlington Heights, 429 U S. at 267, 97

S.C. at 564. “And the Justice Departnent’s inplicit command t hat
States engage in presunptively unconstitutional race- based
districting brings the [Voting Rights] Act . . . into tension with
t he Fourteenth Amendnent.” Mller, 515 U S. at 927, 115 S. Ct. at
2493. At the summary judgnent stage, one could readily infer that
the state was notivated to pass Act 780 by the desire to secure
Section 5 precl earance, which, under DQJ's policy, nmeant creating
raci al |l y-based subdistricts. As the trial court found in Mller,

it becane obvious,’” both fromthe Justice Departnent’s objection

letters and the three preclearance rounds in general, that [the

10 Ina 1990 letter to the Loui siana Attorney General’s office, the DQJ

stated that “the State's failure and refusal to adopt any renedial measures
wi t hout al so seeking to protect incunbents, the vast majority of whomare white,
woul d appear to be elevating the State’s concern for protecting white i ncunbents
over the vindication of mnority voting rights.” The DQJ's letter may be
interpreted as requiring the | egislature to focus on vindicating mnority voting
rights, not other traditional districting principles.
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DQJ] woul d accept nothing | ess than abject surrender toa [mnority
district] maxi mzation agenda.” 1d., 515 U S. at 917, 115 S. C. at
2489.

In the state Attorney CGeneral’s sunmary of Act 780 within
the state’'s preclearance submssion, the state forthrightly
declared that the reason for the change to the 23rd JDC was to
“reapportion the 23rd Judicial D strict Court, wth election
Section one having a majority black population and el ecting one

j udge . The Attorney General also officially announced that
under Act 780, “one of the district’'s election Sections wll be
conprised of a mmjority of black voters.”! Thus, the only
cont enpor aneous statenents attributable to the State suggest that
the major purpose of the Act was to create a majority-mnority
subdi strict in the 23rd JDC

That the state was rushing headlong into the arns of DQJ
regardl ess of |egal consequences mght also be inferred fromthe
drastic nature of the changes in judicial election procedures that
the state agreed to. Wile the Suprene Court has held that Section

2 vote dilution clains may be asserted concerning elections of

judges, it also agreed that the state may have strong policies

1 The Suprene Court has noted that statements by the Attorney Genera

can provide “powerful evidence that the |egislature subordinated traditional
districting principles torace . . . .” Mller, 515 U S at 919, 115 S.Ct. at
2490. Although the Attorney Ceneral’s statements in this case, unlike Mller

do not explicitly state that traditional principles were not followed, the
statenents still provide prima facie evidence of the State’'s focus on racial
consi derations in passing Act 780.
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favoring nmultimenber districts, which ought to be evaluated in the
totality of the circunstances liability inquiry or in the renedi al

phase of suit. Houston Lawers’ Association v. Atty. General of

Texas, 501 U S. 419, 426-27; 111 S.C. 2376, 2381 (1991). Indeed,

this court on remand of the Houston Lawers’ case ultimtely found

no Section 2 violation in part because it is essential to the
responsi veness, independence and fairness of an elected judiciary
that trial judges not be bal kanized into snmall constituencies
wthin the district for which they are responsible. Leaque of

United Latin Anerican Ctizens (LULAC) v. O enents, 999 F.2d 831,

872-74 (5th Gr. 1993) (en banc). In 1991, Louisiana m ght not
have foreseen the conclusion of the LULAC case, but surely it
under st ood that the Suprene Court considered judicial elections to
invoke nore conplex voting rights problens than |egislative
el ections. Nevertheless, the state stifledits policy argunents to
obtain final preclearance.

3. Racial Statistics.

Anot her powerful indicator of the state’s intent is the
denographic informati on used by the legislature and submtted to
the DQJ in support of Section 5 preclearance. The data refer only
to the racial conposition of the 23rd JDC s total population and
voting age popul ation -- facts which the Suprene Court takes to be
significant, where, as here, “at the tinme of the redistricting, the
State had conpiled detailed racial data for use in redistricting,
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but made no apparent attenpt to conpile, and did not refer
specifically to, equivalent data regarding communities of
interests.” Bush, 517 U S. at 967, 116 S.Ct. at 1955.

4. Traditional Districting Principles.

Finally, the district court failed to draw all
justifiable inferences in the appellants’ favor with respect to the
subordination of traditional districting principles such as
conpact ness, contiguity and maintai ning comunities of interest.??
Traditional districting principles are inportant “not because they
are constitutionally required . . . but because they are objective
factors that may serve to defeat a claimthat a district has been
gerrymandered on racial lines.” Shawl, 509 U S. at 647, 113 S. C
at 2827. The district court mnimzed the appellants’ evidence
based on Judge Turner’s affidavit and the appellants’ adm ssion
that the subdistricts are “technically conpact and contiguous.”
The court m sperceived appellants’ position.

At first glance, the shape of the majority-black
subdi strict in the 23rd JDCis not as ungainly as the districts in

Shaw or Gom |l lion. But upon closer inspection, the construction of

the judicial subdistricts appears problematic. In this respect,

12 Furthering another traditional districting principle, however, Act
780 protects judicial incunbents by adding a black subdistrict to the 23rd JDC
and al l owi ng the four previously-authorized judges to run in the mgjority-white
subdistrict. This situation hardly reinforces a claimof the legislature’s race-
neutrality.
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the 23rd JDC resenbles the Eleventh District at issue in Mller:
“Al t hough by conparison with other districts the geonetric shape of
the [district] may not seembizarre onits face, when its shape is
considered in conjunction wthits racial and popul ati on densities,
the story of racial gerrymandering . . . becones nuch clearer.”
515 U.S. at 917, 115 S.Ct. at 2489.%

As the district court noted, Act 780 divides its three
constituent parishes as well as three nunicipalities (Lutcher,
Donal dsonvill e, and Gonzal es). The majority-black subdistrict,
situated roughly in the mddle of the district, contains precincts
in each of the Parishes and each of the nunicipalities. Several
parts of the subdistrict protrude out to include predom nately
bl ack popul ations. For exanple, the “Lutcher thrust” is a thin,
finger-like extension that, at its tip, enconpasses part of the
city of Lutcher. Although the popul ation of Lutcher is roughly 50%
bl ack, the portion of Lutcher included in the mgjority-black
subdi strict is 99.4% bl ack. Simlarly, in Ascension Parish the
maj ority-black subdistrict incorporates only part of the city of
Donal dsonvill e, but that portion contains a 79% bl ack popul ati on,

conpared to about 59%bl ack citizenry of Donaldsonville. The Cty

13 See Chen v. City of Houston, 206 F.3d 502, 507 (5th Gir. 2000): “A
plaintiff may denonstrate that race predomnated in a districting decision by
i ntroduci ng circunstantial evidence of the district’s shape and denographics,”
and i f shape alone is not dispositive, the plaintiffs can still establish “their
circunstantial case by denonstrating that the districts are sufficiently bizarre
inrelation to racial denographics and popul ation densities.”
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of Gonzal es has a 24%bl ack popul ati on, but the portion of Gonzal es
all ocated to the black subdistrict is 62% Dbl ack.

The splitting of communities also affects the majority-
white subdistrict.' The second subdistrict is popul ated fromthree
di sconnected and i sol at ed geographi cal areas: northern Ascension,
sout hern Assunption, and eastern St. Janes Parishes. Contiguity
does not exist: an uninhabitable swanp separates these areas. It
is inpossible to travel anong the three disconnected portions of
the second subdistrict while remaining in that subdistrict.

The di sregarding of township lines is probative.

A state is free to recognize comunities that have a
particul ar raci al makeup, providedits actionis directed
toward sone common t hread of rel evant interests. ‘[When
menbers of a racial group |ive together in one comunity,
a reapportionnent plan that concentrates nenbers of the
group in one district and excludes them from ot hers may
reflect wholly legitinmate purposes.

MIller, 515 U S at 920, 115 S.C. at 2490 (quoting Shaw I, 509

U S at 646, 113 S.Ct. at 2826).' But according to the Suprene

14 The Equal Protection Clause’'s “central mandate is racial neutrality
in governmental decisionmaking . . . This rule obtains with equal force
regardless of ‘the race of those burdened or benefitted by a particular
classification.”” Mller v. Johnson, 515 U.S. 900, 904, 115 S.Ct. 2475, 2482
(1995)(citation omtted).

15 In Chen, this court cautioned against relying too heavily on

comunities of interest: “Because of the inherently subjective nature of the
concept, it would seem that reasonable people night disagree as to what
constitutes a community. W thus caution against general over-reliance on the
conmunities of interest factor.” 206 F.3d at 517 n.9. The Supreme Court,

t hough, has repeatedly taken communities of interest to be a relevant factor.
See Mller, 515 U S at 916, 115 S.C. at 2488 (“traditional race-neutral
districting principles, including . . . communities defined by actual shared
interests.”); Bus, 517 U.S. at 963, 116 S.Ct. at 1953-54. This court, therefore,
anal yzes the communities of interest factor m ndful of Chen's adnonition.
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Court, a comunity of interest is manifested by “for exanple,
shared broadcast and print nedia, public transport infrastructure,
and institutions such as schools and churches . . . .” Bush, 517
US at 964, 116 S. Ct. at 1954. The parish and town-splitting
subdi stricts created by Act 780 may be characteri zed as defying the
notion of a “comon thread of interests.”?®

Judge Turner’s affidavit supported the district court’s
finding that even if the appellants’ statistical data established
a prima facie case of racial discrimnation, any “deviations from
traditional districting principles . . . are due to politics rather
than race.” Judge Turner states that he drew the district lines
wth an eye toward including his political supporters from his
previous attenpts at el ective office. Laying aside the disjunction
noted earlier between Judge Turner’s intent and the intent of the
| egislature, this aspect of his affidavit, viewed from the
plaintiffs’ perspective, is quite unsatisfactory. There is no
supporting docunentati on show ng who his supporters were, and where
t hey woul d be found -- or not found -- in the proposed subdistrict.

No evidence of his previous candidacies’ vote distribution was

16 Thus, this case differs from Bush where the Court found one reason
“It]raditional districting criteria were not entirely neglected” was that “each
of the three districts takes its character from a principal city and the
surroundi ng urban area.” 517 U S. at 963, 116 S.Ct. at 1953-54. See also id.,
517 U.S. at 974, 116 S.Ct. at 1961 (“Not only are the shapes of the districts
bi zarre; they al so exhibit utter disregard of city limts . . . .”); Shawl, 509
US at 629-30, 113 S. . at 2821 (finding a racial gerrymander where the
district “winds in snakelike fashion through tobacco country, financial centers,
and manufacturing areas . . . [and] even towns are divided.”).
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of fer ed. Yet Judge Turner’s statenent cries out for objective
verification.? In the absence of evidence showing the requisite
correl ation between race and support for Judge Turner, there is a
legitimate concern that race is used as a proxy for politics:

If the district lines nmerely correlate with race because

they are drawn on the basis of political affiliation,

which correlates wth race, there is no racial

classification to justify . . . But to the extent that

race is used as a proxy for political characteristics, a

racial stereotype requiring strict scrutiny is in

oper ati on.
Bush, 517 U.S. at 968, 116 S.Ct. at 1956.18

In contrast to Judge Turner’s statenents, neither the

Attorney General’ s announcenents, the data acconpanyi ng the Secti on

5 submttals, nor the DQJ correspondence discusses traditional

o The plaintiffs contend that when Judge Turner was deposed, he was

ordered to bring all docunments and records used to construct the new subdistricts
but that he produced only racial summaries of the nunmber of black registered
voters in the precincts included/excluded fromthe new 75% bl ack subdistrict.
The plaintiffs argue that they should be allowed to cross-exanm ne Judge Turner
at trial using such evidence.

18
omtted):

See Mller, 515 U.S. at 914, 115 S.Ct. at 2487 (internal citations

It is true that redistricting in nost cases wll

inmplicate a political calculus in which various

interests conpete for recognition, but it does not

followfromthis that individuals of the sane race share

a single political interest. The viewthat they do is

‘based on the deneaning notion that nenbers of the

defined racial groups ascribe to certain “mnority

views” that nust be different from those of other

citizens,” the precise use of race as a proxy the

Constitution prohibits.
See al so Bush, 517 U.S. at 966, 116 S.Ct. at 1955 (disregarding the conmunity of
interest justification because it was not clear that such data were before the
| egi slature in an organi zed fashion); Shawll, 517 U.S. at 908 n. 4, 116 S.Ct. at
1902 n.4 (purported justification nust be actual purpose in adopting plan and
supported in the evidence).
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districting principles. Viewed in the light nost favorable to the
nonnmovants, one could infer that the legislature was notivated
primarily by racial considerations, i.e., the creation of a
maj ority-black subdistrict, in order to conply with the dark
settl enent.

As a result of all this evidence, a “sensitive inquiry
into” the present summary judgnent record reveals that “[a]ll that
can be said on the record before us is that notivation was in
di spute. Reasonable inferences fromthe undisputed facts can be
drawn in favor of a racial notivation finding or in favor of a
political nmotivation finding.” Hunt, 119 S. . at 1552. As a
result, since “[t]he legislature’s notivation is itself a factual
question,” id. at 1550, “it was error in this case for the District
Court to resolve the disputed fact of notivation at the summary
judgnent stage.” I1d. at 1552. Although Judge Turner’s affidavit
provi des sone insight intothe legislature’s intent, it is far from
determ native. The appellants’ evidence raises a factual issue as
to whether race was the predom nant notivation, and the grant of
summary judgnent on the Equal Protection claim is, therefore,
vacat ed and remanded.

B. Justification of Race-Based Districts
The district court, finding no predom nately racial

motive for configuring the 23rd JDC, rejected plaintiffs’
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Fourteenth Anendnent challenge, but he alternatively ruled that
even if he was in error, and strict scrutiny applies, the state net
its burden of justifying racially-based subdistricts. That is, the
state proved conpelling interests for passing Act 780, and the
raci al subdistricts were narrowy tailored to achieve the state’s
pur poses. \When both these criteria are satisfied, a governnental
body may sustain a racially-notivated district. Bush, 517 U S. at
977, 116 S.Ct. at 1960. Each of these criteria requires separate
anal ysi s.

1. Conpel ling state interests.

Bush grants that the state has a conpelling interest in
conplying with the results test of Section 2 of the Voting Rights
Act,® which may lead it to create a majority-mnority district only
when it has a “strong basis in evidence” for concluding, or a
“reasonabl e fear” that, otherwi se, it would be vul nerable to a vote
dilution claim Bush, 517 U.S. at 994, 116 S. C. at 1970
(O Connor, J., concurring); see also id., 517 U S. at 978, 116
S.C. at 1961. The district court readily — perhaps too readily —
found that a “reasonable fear” of liability existed. Just a year
or so before the settlenent, it had vacated a blanket liability
deci sion against the 23rd JDC and had refused to reconsider even

after the dark plaintiffs submtted new evidence. Nevertheless,

19 Bush assunes this interest arquendo, citing prior authority. Bush,
517 U.S. at 977, 116 S.Ct. at 1960.

22



the district court’s reasoning on the “statistical” preconditions
of Section 2 vote dilution liability is not subject to review, as
appellants failed to challenge it in their opening brief; appellate
points may not be asserted for the first tine in a reply brief.
The appellants did tinely nake two argunents contesting
the “substantial basis in evidence” alleged by the state. First,
plaintiffs argue that as a matter of law, there is no renedy for a
vote dilution challenge to judicial districts because there is no
benchmark by which to neasure vote dilution. This argunent derives

fromthe Suprene Court’s opinion in Holder v. Hall, 512 U S. 874,

114 S. Ct. 2581 (1994), which anal yzed a vote dilution clai magai nst
a CGeorgia county with a unitary executive post. Bl ack voters,
objecting to their inability to elect a “candidate of their
choice,” sought relief in the formof a nultinmenber executive post
i ke those in sone other Georgia counties. The Suprene Court held
that federal courts cannot order a change in the size of a
governi ng body as a Section 2 renedy:

In a 8 2 vote dilution suit, along with determ ning

whet her the G ngl es preconditions are net and whet her the

totality of the circunstances supports a finding of

liability, a court must find a reasonable alternative

practice as a benchmark against which to neasure the
exi sting voting practice.
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Hol der v. Hall, 512 U. S. at 880, 114 S.Ct. at 2585 (1994) (footnote

omtted).?

From the plaintiffs’ point of view Holder ought to
preclude subdistricting of judges in the 23rd JDC because each
judge is |like the i ndependent county executive in Bl eckl ey County,
Ceorgia, and no benchmark exists to neasure “dilution” of mnority
votes for such a unitary post. Construing Holder in this way,
however, creates sone tension with the Court’s judicial vote
di lution cases. Chi som held that a Section 2 dilution claimis
mai nt ai nable against an elected appellate bench, a body
superficially symmetrical to a nmulti nenber |egislature, Chisomyv.
Roener, 501 U. S. 380, 111 S. C. 2354 (1991); and on the sane day

t hat Chi som was i ssued, the Court decided Houston Lawers’, which

carried the possibility of a Section 2 violation into an el ectoral
systemexactly like that for trial judges in dark: district-wde
elections for nultiple trial judges whose jurisdiction 1is
i ndependent and co-extensive with the district boundaries. Wile

Hol der may preclude sone solutions to judicial vote dilution

20 A district court cannot sinply assunme that racial subdistrictingis

such a benchmark. |In Holder, the Court stated, “[o]ne gets the sense that [the
appel l ees] and the United States have chosen a benchmark for the sake of having
a benchmark. But it is one thing to say that a benchmark can be found, quite
anot her to give a convincing reason for findingit inthe first place.” 512 U S
at 880, 114 S.Ct. at 2586). Justice O Connor’s concurrence explained that, by
contrast, benchmarks do exist for federal courts in Section 2 challenges to
mul ti menber, at-large systenms where the plaintiffs do not challenge the size of
the elective body. Holder, 512 U S. at 888, 114 S.C. at 2589 (O Connor, J.
concurring).
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clains, this court has squarely held that Holder applies to the

el ection of judges whose responsibilities are exercised
i ndependently in an area coextensive with the district from which

they are elected.”” Concerned Citizens for Equal. v. MDonald, 63

F.3d 413, 417 (5th Gr. 1995) (quoting Houston Lawers’, 501 U. S.

at 424, 111 S. . at 2380). Watever the tension between Hol der

and Houston Lawyers’, it is beyond this court’s power and duty to

resolve in the case before us. W need only conclude that Holder’s
theory did not furnish a Section 2 defense to Louisiana as a matter
of law and, at best, constituted one of the inponderables that
inspired the state’'s settl enent.

The appellants’ second argunent why the state had no
strong basis in evidence or reasonable fear that it faced Section
2 liability is far nore persuasive. They point to the state’'s
interest in “linkage” between judicial offices and the citizens
over whomthe judges preside. Linkage, enbodied in district-w de
el ections, pronotes the actuality as well as perception of judicial
inpartiality and responsiveness to all citizens of the district.
Subdi stricts, on the other hand, can render judges vulnerable to
i nsul ar prejudices of their constituents or to targeted attacks by
powerful interest groups. I ndeed, racial subdistricts tend to
limt rather than extend the influence of mnority voters for whom

such districts are ostensibly created. Houston Lawers’ found the

state’s interest in linkage relevant to the totality of the
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circunstances aspect of the test for Section 2 liability and
suggests that the interest nmay possibly “preclude a renedy that

i nvol ves redrawi ng boundaries or subdividing districts.

Houst on Lawers’', 501 U. S. at 426, 111 S.C. at 2381. The case was

accordingly remanded to this court, which found, inter alia, that
the state’s interest in linkage mlitated against finding Section
2 liability.

The potential inportance of |inkage was clearly stated in

Houst on Lawyers’, which was deci ded before the state conpleted its

settlenment with the dark plaintiffs and obtai ned precl earance for
t he new 23rd JDC subdi strict boundaries. Wiile it is true that the
state’s interest in linkage is not a defense as a matter of |aw
against a judicial vote dilution claim that interest nust be
considered in the totality of the circunstances test, it nust be
bal anced agai nst the evidence of actual vote dilution, and it may

precl ude a subdistricting renedy. See Houston Lawers, 501 U. S. at

426, 111 S. Ct. at 2381; LULAC, 999 F.2d at 869, 876.2 At the very
| east, the district court should have consi dered the inportance of

linkage as an elenent in determ ning whether a “strong basis in

21 Appel lants point out that every circuit opinion to address the

I i nkage argunent has used it to reject judicial vote dilution clains. Mllory
V. Ghio, 173 F.3d 377 (6th Gr. 1999); Ml waukee Branch of the NAACP v. Thonpson,
116 F.3d 1194 (7th Gr. 1997); Southern Christian Leadership Conf., Inc. v.
Sessions, 56 F.3d 1281 (11th Cir. 1995) (en banc); Cousin v. MWerter, 46 F.3d
568 (6th Cr. 1995); N pper v. Smth, 39 F.3d 1494 (11th Cr. 1994) (en banc).
Whi l e this history subsequent to Houston Lawyers’ does not concl usively prove the
pot ency of the |inkage argunent, the uniformty of the precedents should cause
the district court to evaluate it with much greater care.
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evidence” undergirded the state’'s fear of Section 2 liability.
Unfortunately, it did not do so. Inasnuch as the bal ancing of the
I i nkage interest against vote dilution evidence enbodi es factual
findings, our court cannot nmake the determ nation as a matter of
| aw, and the case nust be renanded.

The state advances several argunents against further
review of, or as the state puts it, a collateral attack on the
Cark litigation settlenent. First, the state contends, it is not
the function of racial districting challenges brought under Shaw v.
Reno torelitigate Section 2 cases (the dark |itigation) that gave
rise to a particular renedial schene. On the contrary, where, as
i n Shaw and progeny, it has been determ ned that racially-notivated
districting occurred, even districts that were created pursuant to
settlenments of prior litigation nmay be scrutinized for
constitutional conpliance.? The Constitution forbids racially
discrimnatory districts wunless a conpelling state interest
supports the state’s decision. The Suprenme Court insists on a
“substantial basis in evidence” supporting the State’'s action to
enphasi ze the gravity of race-based deci si onnmaki ng i n our society.
This test itself demands a hi ndsi ght review of the evidence before

the state when it configured a district, whether that evidence was

22 “I't has | ong been established that res judicata is no def ense where,

between the first and second suits, there has been an intervening change in the
law, or nodification of significant facts creating new |egal conditions.”
Jackson v. DeSoto Parish Sch. Bd., 585 F.2d 726, 729 (5th Cr. 1978).
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devel oped to obtain preclearance, as in Mller, or here, to settle
a lawsuit.

O course, “the ‘“narrowtailoring requirenment of strict
scrutiny allows the States alimted degree of I eeway in furthering
[state] interest [in conplying with the results test].” Bush, 517
US at 977, 116 S.C. at 1960. Thus, latitude is afforded the
state’s judgnent in reaching a settlenent. And, contrary to the

state’ s expressed concerns, it is highly unlikely that the scrutiny

required by Shaw or Bush wll reopen hundreds of extant
redistricting consent decrees or settlenents. As the new
m |l enni um dawns, redistricting will be undertaken by | egislators

across the nation with the precepts of the Constitution, as
articulated in Shaw and its progeny, fully in mnd. The past
decade’ s settlenents are about to becone noot.

The state al so asserts that these plaintiffs should not
rely on a | inkage argunent, because the state itself declines to do
so whil e defending Act 780. Surely the state should not ignore the
provi sions of Louisiana’ s Constitution that strongly support the

el ection of judges by the people and correlate wth the |inkage
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argunent.?® Such provisions are intended to be relied upon by
Loui siana’s citizens.

Finally, the state contends that the district court has
already rejected the |linkage argunent, and we should respect its
ruling. Wat the state omts to note is that the district court’s
di scussion of linkage occurred in the very opinion in which it
rejected a finding of vote dilution in the 23rd JDC. dark, 777
F. Supp. at 466-68. The <court’s opinion discussed I|inkage
concerning only the 11 districts in which it then found voting
rights violations, and even as to those districts, the court did
not consider linkage in the way prescribed |ater by Houston
Lawers’ and LULAC, supra. The district court’s earlier decision

is irrelevant to the present case.?

23 Since 1868, the Louisiana Constitution has consistently required
el ection of judges by the qualified voters in their respective districts. See
e.g., Const. of State of Louisiana 1974, Art. 5, 8§ 22(A), Art. 14, § 16. The
trial court previously acknow edged that Louisisna's “constitutional and
statutory policies denonstrate a strong preference for the el ection of judicial
officers by mgjority vote.” dark, 777 F.Supp. at 466.

24 The state cannot rely on the need to obtain Section 5 preclearance
as a conpelling state interest, since DOJ's policies in the early 1990's, which
were apparently followed in this case, have been held to exceed its Section 5
aut hority. Section 5 preclearance does not, by itself, guarantee that the
| egi sl ation conports with constitutional requirenents: “lndeed, the Voting Ri ghts
Act and our case |aw make clear that a reapportionnent plan that satisfies 8 5
still may be enjoined as unconstitutional.” Shawl, 509 U S. at 654, 113 S.Ct.
at 2831; see also MIler, 515 U S. at 922, 115 S.Ct. at 2491 (“We do not accept
the contentions that the State has a conpelling interest in conplying with
what ever precl earance nmandates the Justice Departnent issues.”). Moreover, the
Court has held that a proposed voting change may not be deni ed precl earance j ust
because it violates Section 2. Reno v. Bossier Par. Sch. Bd., (Bossier 1), 520
U S 471, 486-87, 117 S. Ct. 1491 (1997). The second Suprenme Court case i nvol ving
Bossier Parish held that a discrimnatory but nonretrogressive purpose is
insufficient to deny preclearance. Reno v. Bossier Parish Sch. Bd., (Bossier
L, u. s , 120 S. . 866 (2000). Finally, Section 5 may not be used
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2. Wiether Act 780 is narrowy tailored

Even assum ng that Louisiana had a strong basis in
evi dence for assumng that a Section 2 violation would be found in
the 23rd JDC, the record evidence fails to establish that Act 780
is narrowy tailored. Since “[r]edistricting to renmedy found

violations of 8 2 of the Voting Rights Act by definition enploys

race,” Cark v. Calhoun County, Mss., 88 F.3d 1393, 1408 (5th Gr.
1996), renedial racial subdistricting does not automatically
violate the Fourteenth and Fi fteenth Arendnents. But although the
state has “a ‘significant state interest in eradicating the effects
of past racial discrimnation” . . . conpliance with federa
antidiscrimnation|aws cannot justify race-based districting where
the challenged district was not reasonably necessary under a
constitutional reading and application of those laws.” Mller, 515
U S at 920-21, 115 S.C. at 2490-91.

The district court held that Judge Turner’s affidavit,
coupled with the dark litigation history, was sufficient to

preclude a genuine issue of mat eri al fact as to the

as a vehicle to require maxim zation of mgjority-mnority districts apart from
the nonretrogression principle inthe statute. “[T]he purpose of § 5 has al ways
been to insure that no voting-procedure changes woul d be nade that would | ead to
a retrogression in the position of racial mnorities with respect to their
effective exercise of the electoral franchise.” Beer v. United States, 425 U. S.
130, 141, 96 S.Ct. 1357, 1363 (1976). As Bush nakes clear, “[n]onretrogression
is not a license for the State to do whatever it deens necessary to ensure
continued | egal success; it nmerely nandates that the minority’'s opportunity to
el ect representatives of its choice not be dimnished, directly or indirectly,
by the State’s actions.” 517 U S. at 982-83, 116 S.Ct. at 1963.
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“reasonabl eness” of the renedy. This reasoning is concl usiona
rather than analytical. Narrow tailoring demands an expl anati on
that the district chosen entails the | east race-consci ous neasure
needed to renedy a violation. Judge Turner’s affidavit does not
help in this regard since it fails to consider alternative
districting plans presented in the sunmary judgnent record or the
percentage of white crossover voting that mght justify smaller
raci al super-majorities in the districts. The parties disagree,
and the record does not resolve the uncertainty surroundi ng these
subdi stricts, which have unusually high white (80% and bl ack (75%
popul ations. |In short, genuine, material fact issues precluded the
district court’s perenptory conclusion that the 23rd JDC is
narromy tail ored.
C Fi fteenth Amendnent

The Fifteenth Anendnent provides: “The right of citizens
of the United States to vote shall not be deni ed or abridged by the
United States or by any State on account of race, color, or
previ ous condition of servitude.” U S. Const. anend. XV, 8 1; see
al so Section 2(a) of the Voting Rights Act. The appellants contend
that Act 780 abridged their right to vote for all district judges
inthe 23rd JDC by instituting racially gerrymandered subdi stricts.
As this court has recognized, “[s]ubdistricting would partially

di senfranchise citizens to whomal |l district judges in a county are
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now accountable.” Leaque of United Latin Anerican Citizens, |nc.

v. Cdenents, 999 F.2d 831, 873 (5th Cr. 1993). Thus,

subdi stricting done for predomnately racial reasons violates the
Fi fteenth Anmendnent and Section 2(a).

The district court summarily dism ssed these clains, as
it held that “there was no constitutional right to vote for a
certain nunber of judges.” This general principle is undoubtedly

sound, since judges need not be elected at all,’” Chisom 501
UsS at 400, 111 S. C. at 2366 (citation omtted), the U S
Constitution does not guarantee the right to vote for sonme m ni mum
nunber of judges. However, having decided in 1its state
constitution to elect its judges, Louisiana cannot abridge the
right of citizens in the 23rd JDC to vote for trial judges for
predom nately racial reasons. Redistricting|legislation nmust still
pass Fifteenth Anendnent nuster:?®

All citizens, regardless of race, have an

interest in selecting officials who nmake

policies on their behalf, even if those

policies will affect some groups nore than

others. Under the Fifteenth Anendnent voters

are treated not as nmenbers of a distinct race
but as nenbers of the whole citizenry.

Rice, =~ US _, 120 S.C. at 1060. As Chisom explains, judges

are “representatives” that engage in policynmaking at sone |evel,

25 See Rice v. Cayetano, __ US. _, 120 S.Ct. 1044, 1060 (2000) (quoti ng
Gonmillion, 364 U S at 345, 81 S.C. at 129): “[s]tate authority over the
boundaries of political subdivisions, ‘extensive though it is, is nmet and
overcone by the Fifteenth Anendnent to the Constitution.’” .
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501 U.S. 380, 399, 111 S. . 2354, 2366 (1991). Thus, the
Fi fteenth Amendnent “establishes a national policy . . . not to be
di scrim nated against as voters in elections to determ ne public
governnental policies or to select public officials, national,

state, or local.” Terry v. Adans, 345 U. S. 461, 467, 73 S.Ct. 809,

(1953).

The state objects that allowng consideration of a
Fifteenth Amendnent claim in this case will affect all voting
rights cases in which mgjority-mnority renedi al subdistricts have
been creat ed. Because of the nature of the elective offices at
i ssue here, we disagree. It is difficult to hypothesize a denial
or abridgenent of the right to vote effected by the renedial
subdi stricting of a nultinmenber |egislative body. | ndeed, the
Suprene Court has rejected application of the Fifteenth Arendnent

to vote dilution causes of action. See Bossier |1, U S at

_, 120 S.Ct. at 875, n.3, (2000), (citing Mbile v. Bolden, 446

US 55 100 S.C. 1490 (1980)). When a legislative body is
apportioned into districts, every citizen retains equal rights to
vote for the sanme nunber of representatives, evenif not for all of
them and every citizen’s ballot is equally weighed.

But judicial elections for trial judges are different.
Each judge presides individually and i ndependently over the entire

23rd JDC. VWhen subdistricts are created, voters are denied the
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right to elect officers who (a) nmay preside over cases in which the
voters beconme involved and (b)) wll inevitably affect the
district’s law and policies. |If the subdistricting is done with
racially discrimnatory intent, voters in each subdistrict are just
as di senfranchi sed wth respect to the judges they are cut off from
el ecting as were the black voters excluded fromthe city limts of
Tuskagee, Alabama in GomlIlion. In this case, black voters who
coul d previously vote for all four district judges may now vote for
only one of five.

It is also no objection to assert that because the
districts are not racially pure, no Fifteenth Anendnent viol ation
may be inferred. In R ce, the Suprene Court’s nmjority
acknow edged that Hawaii’s classification of native Hawaii an voters
on the basis of “ancestry” had a sonewhat arbitrary racial inpact,
120 S. Ct. at 1056-57, but because it was intentionally
discrimnatory, a Fifteenth Anendnent violation resulted.

As with the Fourteenth Amendnent racial gerrymandering
claim however, the question of discrimnatory intent to
di senfranchi se voters of the 23rd JDCin violation of the Fifteenth
Amendnent and Section 2(a) cannot be resolved as a matter of |aw,
and this claim nust also be remanded for trial. Unli ke the
Fourteenth Amendnent claim there is no roomfor a conpelling state
interest defense, as the Fifteenth Amendnent’s prohibition is

absol ut e.



| V.
CONCLUSI ON
For the foregoing reasons, the district court erred in
granting summary judgnment for the state. The case is reversed and
remanded for further proceedings in accordance with this opinion.

REVERSED and REMANDED.
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