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DENNI'S, G rcuit Judge:

The principal question of Louisiana |aw presented by this
appeal is whether the life insurance conpani es which provided |life
and stop | oss insurance for an enpl oyees’ health and wel fare pl an
may be held vicariously liable to the enployer, the enployees’
trust, and the plan’s health care providers, for the third party
pl an adm ni strator’s wongful m sappropriation of the plan’s funds,
because the life insurers becane joint venturers or solidary
obligors with the plan admnistrator by virtue of the witten
contracts and course of dealings between the parties. The district
court granted the life insurers’ notions for partial sunmary
judgnent and dism ssal of the plaintiffs’ clains on the grounds
that the insurance conpanies had not participated in the w ongful

conduct, entered joint ventures, or otherw se subjected thensel ves
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to joint or solidary liability for the plan admnistrator’s
m sappropriation of funds. W affirm The evi dence educed for
pur poses of the notions for partial summary judgnent and di sm ssal
denonstrates that the |ife i nsurance conpani es di d not expressly or
inpliedly agree to becone joint venturers or solidary obligors with
the plan adm nistrator. W also dismss for lack of appellate
jurisdiction an appeal involving one insurer.
| . Facts and Procedural History

Transit Managenent of Sout heast Loui siana, Inc., operator of
the New Oleans Transit System and the Transit Managenent of
Sout heast Loui siana Enployee Health and Wl fare Trust provide
health and welfare benefits to enployees of the transit system
(hereinafter we refer to the enployer and the enployees’ trust
collectively as “Transit”). In May of 1988, Transit solicited
proposal s for the services and i nsurance necessary to provide the
transit enployees with certain health and wel fare benefits. G oup
| nsurance Adm nistration, Inc., (G A and Bankers Life & Casualty
Conpany (Bankers) submtted a joint proposal representing
thenselves to be partners in a joint venture (Bankers/dA). On
Septenber 1, 1988, Transit contracted with Bankers and QA for a
health and wel fare benefits plan. Under the contract, G A was to
operate as the third party admnistrator to admnister Transit’s
sel f-insured preferred provider organi zati on (PPO heal th program

and Bankers was to provide the requisite life insurance and stop



| oss insurance for the plan. Transit agreed to pay $11.90 per
enpl oyee per nonth as an adnministrative services fee, $6 of which
was payable to G A and the renmai ni ng $5. 90 was payabl e t o Bankers.
G A wuld also receive four percent of the insurance prem uns
charged by Bankers.

In return for its fixed fee, G A agreed to admnister the
health plan by processing nedical clains and paying health care
providers froma 3 A bank account into which Transit woul d deposit
funds after notification by G A that clains had been processed
G A also agreed to negotiate discounts with the plan’s preferred
providers so that Transit could offer the nmedical benefits at the
| owest possi ble cost, saving an average of ten percent in nedical
di scounts and five percent in dental discounts. Transit’s nedical
benefits were self-insured as Transit funded their direct costs
subject to the stop | oss i nsurance coverage for clains that reached
certain high | evels.

G A admnistered the health plan from 1988 to 1995. I n
Septenber of 1991, Atlanta Life Insurance Conpany (Atlanta) was
substituted for Bankers as the |[ife and stop loss insurer, and in
Septenber of 1993, Maxicare Life and Health Insurance Conpany
(Maxicare) took over from Atlanta in this capacity. Bankers,
Atl anta and Maxi care each signed “joint venture” instrunments with

G A1l Atlanta al so signed an agreenent to be bound by the contract

The Atlanta/ G A “joint venture” instrunment was identical in
rel evant respects to that between Bankers and G A, except that the
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to the sane extent as had been Bankers. Maxicare did not sign an
anendnent to the contract, but it did forward its joint venture
agreenent with G A to Transit and provided the sane insurance
coverage as had Bankers and Atl ant a.

G A agreed in its contract with Transit to admnister
Transit’s PPO for a fixed nonthly fee per Transit enployee and to
provide all services at the | east possible cost to Transit and its
enpl oyees. However, G A negotiated wth hospitals and physicians
for discounts ranging from fifteen to thirty-three percent and,
w t hout nmaking disclosures to Transit of the true discounts
obtained, retained as its own profit funds representing the
di scounts exceeding the estimated ten percent.? Transit alleges
that G A wongfully m sappropriated such funds in the anount of
$4,712,024 over the life of the <contract pursuant to the
undi scl osed di scounts schene. Additionally, G A was authorizedto
draw upon the Transit Loss Fund Account only for the purpose of

paying the processed invoices of health care providers.

entire $11.90 per enployee adm nistration fee was payable to G A
together with five percent of the insurance prem uns earned by
Atlanta. The Maxicare/J A joint venture instrunent included the
sane conpensation schene but significantly reduced Maxicare’'s
responsibilities.

’The contract and the joint venture instruments identify G A
as the third party admnistrator of the plan, but the preferred
provider organization was actually admnistered by another
corporation, G A of Louisiana, Inc., which is nowinsolvent and in
Chapter 7 bankruptcy proceedings in the Eastern District of
Loui siana. Robert H Carter, 111, was the mgjority (90-95%
shar ehol der of both G A and G A of Louisiana, Inc., at the tine the
contract was execut ed.



Apparently, however, G A paid the invoices of providers who were
not in the preferred provider organization, deliberately failed to
pay PPO providers, and inproperly transferred funds due the PPO
providers into G A s general operating account and conm ngl ed t hem
wthits owm funds. Large suns of noney were transferred fromthis
account to affiliates of 4dA As a result, many providers of
health care services in the Transit benefits plan were not paid.
Transit contends that approximately $665, 000 of dedicated funds
were inproperly diverted under this schene. Significantly,
however, Transit does not contend that the insurance conpanies
participated in G A s wongful conduct or schene, had any know edge
of them or received any benefit therefrom

Transit filed suit in federal court (No. 96-1445) to recover
funds paid to G A under the contract and asserted clainms under
Loui si ana state | aw, the Enpl oyee Retirenent I nconme Security Act of
1974, 29 U.S.C. 8§ 1001, et seq. (ERISA), and the Racketeer
| nfl uenced and Corrupt Organizations Act, 18 U S.C. 88 1961-68
(RRCO. In addition to suing A, its holding conpany, and ot her
affiliates (GA USA, Inc.; Robert H Carter, 11l and
Associates, Inc.; and Robert H Carter, Il11), Transit naned as
def endants each of the three life insurers (Bankers, Atlanta, and
Maxi care) as well as each of the three purported joint ventures:
Bankers/ G A; Atlanta/ G A; and Mxicare/ G A Tenet Heal t hSystem

Hospitals, Inc. (Tenet), as an unpaid PPO healthcare provider



operating several hospitals, intervened as plaintiff, adopted by
reference Transit’s allegations in the conplaint, and argued that
under Louisiana Civil Code article 1978, it was a third party
beneficiary to the contracts. Tenet averred that it had provided
over $225,000 of unconpensated medical services to Transit
enpl oyees and their beneficiaries under the health plan.

Three other suits were consolidated with the one brought by
Transit: (1) an adversary proceeding filed by Wlbur J. “Bill”
Babin, Jr., Trustee in Bankruptcy, in the bankruptcy proceedi ngs of
G oup I nsurance Adm nistration of Louisiana, Inc. (GA/ LA in the
United States Bankruptcy Court for the Eastern District of
Loui siana (No. 96-3165),% (2) an adversary proceeding filed by
Babin, as Trustee, against Carter, QA/USA, and G A of IIllinois,
Inc., asserting clains under the Bankruptcy Code (No. 97-1310); and
(3) a separate suit by Transit against certain G A insurers (No.

97-1736) . *

®Babi n cl ai med t hat t he i nsurer def endants-appel |l ees are |iable
to the creditors of QGQA/LA for debts arising out of the
adm nistration of the Transit health plan, and he included a cl aim
agai nst Bankers regarding a very simlar arrangenent wwth G A/ LA
relating to a purported joint venture to adm nister and provide
i nsurance for a health care plan contracted with the Ol eans Pari sh
School Board (OPSB). Babin's brief on appeal concedes that his
| egal argunents regarding the appellees’ liability are the sane
Wth respect to both the Transit and the OPSB contracts, and he
adopts by reference the legal argunments advanced by Transit on
appeal .

“Transit does not appeal the district court’s grant of sumary
judgnent to these defendants and, thus, this matter forns no part
of this appeal.



The district court, on Cctober 1, 1998, entered an Order and
Reasons ruling on 17 di spositive notions. Anong these rulings, the
court denied Transit’s notion for partial summary judgnment agai nst
the three life insurers and the three alleged joint ventures on
clains relating to G A s inproper retention of nedical provider
di scounts and diversion of funds advanced on provider invoices.
None of the parties asserted that ERI SA preenpted the state |aw
clains. Considering the plaintiffs’ clains to be Louisiana breach
of contract clains, the district court found that the insurance
conpani es had not fornmed any joint venture under Louisiana | aw and
denied Transit’s notion for partial summary judgnent agai nst them
The district court granted Transit’'s partial sunmary judgnent
motion as to G A after concluding that G A had breached the
contract. However, the district court’s ruling enconpassed only a
finding of liability and did not address danages. Accordingly, the
district court denied GA s notion for partial summary judgnent
against Transit, and it al so denied as noot notions to dism ss the
three purported joint ventures. Likew se, considering Transit’s
RICO clains against the insurers to be based solely on their
alleged vicarious liability as joint venture partners of G A the
district court granted the insurers’ notions to dismss the R CO
cl ai ns.

Concluding that Babin, as Trustee of GA/ LA s bankruptcy

estate, could only prevail against the life insurers if they had



formed true joint ventures with G A the district court granted
nmotions to dismss under Rule 12(c), brought by Bankers and Atl anta
regardi ng Babin’s clains agai nst them

At this point, Transit and Bankers entered a settlenent.
Transit noved again for partial summary judgnent against Atlanta
and Maxicare — this tinme seeking to inpose joint or solidary
liability on them based directly on their express and inplied
contracts rather than as joint venturers with GA Babin filed a
simlar notion against all three life insurers. On Decenber 12,
1998, the district court denied these notions based primarily on
that court’s previous conclusion that no party had ever represented
that the insurance conpanies would share responsibility for QA s
admnistration of the health plan. The district court granted
Atl anta and Maxicare’s notions for summary judgnent rejecting the
clainms of Transit and Tenet. Bankers, however, did not file such a
nmotion with respect to Tenet’s clains. Finally, the district court
di sm ssed Babin's clains against the |[ife insurers.

Transit, Tenet, and Babin each filed a tinely notice of appeal
from the Federal Rule of Civil Procedure 54(b) final judgnent.?
Al t hough the district court, by a mnute entry on February 26,

1999, ordered that Tenet’s clains against Bankers be dism ssed,

d A, G AUSA Carter, and Carter Associates are now in
bankruptcy proceedings in the Northern District of Illinois, and
t he cl ai ns agai nst themhave been stayed. As a result, this appeal
does not include any clains agai nst these parties.
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the Rule 54(b) final judgnent entered on March 2, 1999, did not
explicitly dismss those clains or incorporate by reference the
mnute entry. As a result, Bankers contends that there is no final
judgnent on the clains and that Tenet’s appeal, as to Bankers, nust
be dism ssed for |ack of appellate jurisdiction.
1. Analysis
1. Appellate Jurisdiction over Tenet’s C ai m Agai nst Bankers.
“The courts of appeal...have jurisdiction of appeals fromal

final decisions of the district courts of the United States.” 28
US C 8§ 1291. Typically an order is final only when it “‘ends the
litigation on the nerits and | eaves nothing for the court to do but

execute the judgnent.’” Nagle v. Lee, 807 F.2d 435, 438 (5'" Cr.

1987) (citing and quoting Catlin v. United States, 324 U S. 229,

233 (1945)). \Were, as here, an action involves nultiple parties,
a disposition of the action as to only sone of the parties does not
result in a final appeal able order absent a certification by the

district court under Federal Rule of Civil Procedure 54(b).¢ See

°Fed. R Civ. P. 54(b) provides:

When nore than one claimfor relief is presented in
an action, whether as a claim counterclaim cross-claim
or third-party claim or when nultiple parties are
i nvol ved, the court may direct the entry of a final
judgnent as to one or nore but fewer than all of the
clains or parties only upon an express determ nation that
there is no just reason for delay and upon an express
direction for the entry of judgnent. |In the absence of
such determ nation and direction, any order or other form
of deci sion, however designated, which adjudi cates fewer
than all the clains or the rights and liabilities of
fewer than all the parties shall not term nate the action
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id. (citing Thonpson v. Betts, 754 F.2d 1243, 1245 (5'" Cir. 1985);

Arango v. Guzman Travel Advisors Corp., 621 F.2d 1371, 1374 (5N

Cir. 1980)).

In pertinent part, Rule 4(a)(1l)(A) of the Federal Rules of
Appel | ate Procedure provides that a notice of appeal “nust be filed
wth the district clerk within 30 days after the judgnent or order
appealed fromis entered.” Rule 4(a)(7) makes clear that “[a]
judgnment or order is entered wwthin the neaning of this Rule 4(a)
when it is entered in conpliance with Rules 58 and 79(a) of the
Federal Rules of Cvil Procedure.” Rule 58 requires, inter alia,
that “[e]very judgnent shall be set forth on a separate docunent.
A judgnent is effective only when so set forth and when entered as
provided in Rule 79(a).” Fed.R Cv.P. 58 (in pertinent part). 1In
turn, Rule 79(a) requires that all judgnents and orders be entered
on the civil docket kept by the clerk of the district court. See
Fed. R Cv.P. 79(a). “The inport of these appellate and civi
procedure rules, taken together, is that to be appeal able, any
decree or order nust be set forth in a separate docunent and

entered on the clerk’s civil docket.” Theriot v. ASWWI | Service,

nc., 951 F.2d 84, 87 (5" Cr. 1992).

In this case, as Tenet concedes, the March 2, 1999, Rul e 54(Db)

as to any of the clains or parties, and the order or
ot her formof decisionis subject torevision at any tine
before the entry of judgnent adjudicating all the clains
and the rights and liabilities of all the parties.

11



final order expressly dism ssed Tenet’s clains agai nst Atlanta and
Maxi care and di d not address Tenet’s cl ai ns agai nst Bankers. Tenet
neverthel ess maintains that we enjoy appellate jurisdiction over
its clains against Bankers because a previous mnute entry dated
February 26, 1999, had ordered the dism ssal of those clains,
thereby signifying the district court’s intention to include that
dismssal within its subsequent Rule 54(b) determ nation and
certification. Tenet errs in three respects. First, when, as
here, “the record clearly indicates that the district court failed
to adjudicate the rights and liabilities of all parties, the order
is not and cannot be presuned to be final, irrespective of the

district court's intent.” Wtherspoon v. Wiite, 111 F. 3d 399, 402

(5" Cir. 1997)(citing Patchick v. Kensington Publishing Corp., 743

F.2d 675, 677 (9th G r.1984). Accordingly, as to Bankers there is
not yet a final judgnment dism ssing Tenet’s clains. Second, the
district court’s failure to explicitly include those clains within
the Rule 54(b) final judgnment, even if accidental, operates to
preclude a final appeal able order under 28 U.S.C. 8§ 1291 since, as
to those clains, there has been no express certification by the

district court. See Lee, 807 F.2d at 438.7 Finally, “[a] mnute

'‘Because Rul e 54(b) certificationis jurisdictional, an appeal
from a judgnent that does not address an intervenor’s claim
resolves less than all of the clains asserted and wthout the
certification, the appeal nust be dismssed. See Borne v. A& P
Boat Rentals No. 4, Inc., 755 F.2d 1131, 1133 (5'" Cir. 1985); see
also Mathews v. Ashland Chem, Inc., 703 F.2d 921, 922 (5" Cr.
1983) (appeal dism ssed as premature where the judgnent di sm ssing
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entry, although it is a record of the court’s final decision in a
case or of an appeal able interlocutory decision, cannot constitute
a ‘separate docunent’ for the purposes of neeting the Rule 58

requi renent.” Theriot, 951 F.2d at 87 (citing Jones v. Celotex

Corp., 857 F.2d 273, 275 (5'" Cir. 1988)).8 Accordingly, we dismss
as premature this appeal taken from the district court’s mnute
entry order dism ssing Tenet’'s clains agai nst Bankers.
2. Insurers’ Liability.

The appellants base their clains against the appellee life
insurers on three alternate grounds: (1) each life insurer, as a

joint venturer with GA is liable for its virile share of the

plaintiff’s claim against one of multiple defendants was not
entered with the certification required by Rule 54(b)); 10 Charles
Alan Wight et. al., Federal Practice and Procedure 8§ 2660 (3d ed.
1998). As the Rule 54(b) final judgnent did not enconpass Tenet’'s
cl ai ns agai nst Bankers, we cannot conclude that the certification
therein vests jurisdiction in this court to review those cl ai ns.

qWhile, unlike Rule 54(b) certification, the separate docunent
requi rement of Rule 58 is not jurisdictional and nay be wai ved, see
Cook v. Powell|l Buick, Inc., 155 F.3d 758, 761 n.8 (5" Cir. 1998)
(citing Barnhardt Marine Ins. v. NewEngland Int’| Sur. of Anerica,
961 F.2d 529 (5'" Cir. 1992)), in this case we cannot concl ude that
Bankers has wai ved the requirenent since, while acknow edgi ng the
mnute entry dismssal, it premsed its notion to dismss this
appeal on the Rule 54(b) final judgnent’s failure to expressly
dism ss Tenet’'s clains agai nst Bankers. See Theriot, 951 F. 2d at
88 (“[U nder [Bankers Trust Co. v. Mllis, 435 U S. 381, 385 n.6
(1978) ([per curiam a decision nmay be appeal ed wi t hout the benefit
of a separate docunent if, but only if, the district court and the
parties, wthout objection, intended that the ruling be a fina
deci sion.”); Hanson v. Town of Flower Mund, 679 F.2d 497, 501 (5
Cr. 1982) (“We conclude that we are free to hold that we nay take
jurisdiction of an appeal froma ‘final decision under [28 U. S. C. ]
8§ 1291, even though no separate judgnent has been entered, when the
parties fail to raise the issue.”) (citations omtted).
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damages caused by G A, according to the principles of Louisiana
partnership law, or (2) if not ajoint venturer in fact, each life
insurer, by virtue of Transit’'s justified detrinental reliance upon
the life insurers’ representations of the existence of a joint
venture, is estopped to deny the formation of such a juridica
entity; and (3) each life insurer is jointly or solidarily liable
for the danage caused by G A because of the obligations assuned
directly in the contracts.
a) Standard of Review.

“We review a grant of summary judgnent de novo, applying the

sane standard as the district court.” Kapche v. Cty of San

Antoni o, 176 F.3d 840, 842 (5" Cr. 1999) (citing Mlton v.

Teachers Ins. & Annuity Ass'n of Anerica, 114 F.3d 557, 559 (5th

Cir.1997)). “Sunmary judgnent is appropriate when the evidence,
viewed in the | ight nost favorable to the nonnovi ng party, presents
no genui ne issue of material fact and shows that the noving party
is entitled to judgnent as a matter of law.” [Id. (citing R ver

Prod. Co., Inc. v. Baker Hughes Prod. Tools, Inc., 98 F.3d 857, 859

(5th Gr.1996) (in turn citing Fed.R CGv.P. 56(c)).
b) Joint Venture and Joint Venture By Estoppel.

Under Loui siana jurisprudence the fundanental elenents of a
joint venture are generally the sane as those of partnership, and,

accordingly, joint ventures are governed by the law of
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partnership.® See, e.q., Ault & Whorg Co. of Canada v. Carson

Carbon Co., 160 So. 298, 300 (La. 1935); Kelly v. Boh Bros. Constr.

Co., Inc., 694 So.2d 463, 468 (La.App. 5" Cr.), wit denied, 700

So.2d 507 (La. 1997), and wit denied, 700 So.2d 509 (La. 1997);

Cajun Elec. Power Coop., Inc. v. MNamara, 452 So.2d 212, 215

(La. App. 1t Cr.), wit denied, 458 So.2d 123 (La. 1984); Marine

Services, Inc. v. A1 Industries, 355 So.2d 625,627 (La.App. 4t"

Cr. 1978); see also 7 @denn G Mrris & Wendell H Hol nes,

Loui siana Cvil Law Treati se: Busi ness O gani zations § 109 and n. 2

(1999) .

“A partnership as principal obligor is primarily |iable for
its debts. A partner is bound for his virile share of the debts of
the partnership but nmay plead discussion of the assets of the

partnership.” La. Cv. Code art. 2817.'° However, neither the

%“The principal difference between a partnership and a joint
venture is that while a partnership is ordinarily formed for the
transaction of a general business of a particular kind, a joint

venture is usually, but not necessarily, limted to a single
transaction, although the business of conducting it to a successful
termnation may continue for a nunber of vyears.” Riddle v.

Si mons, 589 So.2d 89, 92 (La.App. 2" Cir. 1991).

“To the extent that Babin, as Trustee, has asserted clains
bel onging to the estate and that are not personal toits creditors,
he has standing to pursue this appeal. See Schi nmmel penni nck V.
Byrne, 183 F.3d 347, 359 (5'" Gr. 1999)(clains of generalized
injury to the debtor’s estate ultimately affecting all creditors).
However, his clainms against the insurers fail ontheir nerits since
G A/ LA actively devised and executed the wongful schenmes w thout
the know edge or participation of the insurers. This is true
whet her the insurers would otherw se be liable for their virile
share of the | osses under partnership |law, see La. Cv. Code art.
2809, or solidarily liable for the l|osses under the |aw of
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“Joint Venture Agreenent” |abel nor its reference to G A and the
insurers as “partners” is dispositive of the inquiry into whether
or not the appellees were joint venturers. “[T] he | egal
relationship of parties will not be conclusively controlled by the
terms which the parties use to designate their relationship,
especially with regard to third parties. Courts look to the
totality of evidence and not just to the witten agreenent between
the parties to determ ne whether a joint venture was entered into.”

Cajun Elec. Power Coop., Inc., 452 So.2d at 216 (citing Qiil beau v.

Liberty Mut. Ins. Co., 324 So.2d 571 (La.App. 1%t Cr. 1975)); see

also Morris & Hol mes, supra, at 8 112 (“Despite the rule that the
exi stence of a partnershi p depends on the intention of the parties,
it is also well established, perhaps to a fault, that the | abe

attached by the parties to their relationship wll not control
whether it isto be treated, legally, as a partnership.”). Rather,
“[a] partnershipis ajuridical person, distinct fromits partners,
created by contract between two or nore persons to conbine their
efforts or resources in determned proportions and to coll aborate
at mutual risk for their common profit or commercial benefit.” La.

Civ. Code art. 2801.1 Wiile this article reflects the 1980

conventional obligations, see La. Cv. Code art. 1800. 1In short,
G A/ LA cannot hold |iable the insurers for their alleged failureto
i npl ement procedures to safeguard against G A/ LA's wongful
conduct .

“The Louisiana First Circuit devel oped the followi ng seven
el enent test followng requisites of article 2801:
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revision to the partnership title of the Gvil Code, it generally
accords with the three-elenent partnership test set forth by the

Loui si ana Suprene Court in Darden v. Cox, 123 So.2d 68 (La. 1960):

First, the parties nust have nutually consented to
form a partnership and to participate in the profits
which may accrue from property, skill, or 1industry,
furnished to the business in determ ned proportions by
them Secondly, all parties nmust share in the | osses as
well as the profits of the venture. Thirdly, the
property or stock of the enterprise nust forma comunity
of goods in which each party has a proprietary interest.

Id. at 71 (citations omtted). |ndeed, the “overwhelmng majority

of the partnership formation decisions reported since 1960 have

recited sone version of the Darden test.” Mrris & Hol nes, supra,
at 8§ 106 (citing authorities). Typical of such recitations is

Riddle v. Sinmons, 589 So.2d 89, 92 (La.App. 2" Cir. 1991): “There

must be a sharing of profits and | osses with each party havi ng sone

right of control over the business.”

(1) A contract between two or nore parties;

(2) Ajuridical entity or person is established,

(3) Contribution by all parties of either efforts or
resour ces;

(4) The contribution nust be in determ nate proportions;
(5) There nust be joint effort;

(6) There nust be mutual risk vis-a-vis |osses;

(7) There nust be a sharing of profits.

Cajun El ec. Power Coop., Inc., 452 So.2d at 215; see al so Rester v.
Aetna Cas. and Sur. Co., 598 So.2d 673, 676 (La.App. 3¢ Cir. 1992)
(sane).
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Wiile Louisiana law at |l|east nomnally recognizes the
possibility that a person nay be estopped to deny the existence of
a partnership that he has represented to exist when he holds
hi msel f out as a partner to the justified detrinental reliance of
athird party, Louisiana courts have refused to apply the estoppel
theory where the alleged partners have not shared in the profits

and | osses of a conmon enterprise.® See Gavois v. New Engl and

Ins. Co., 553 So.2d 1034, 1039 (La.App. 4'M Cr. 1989) (“even in
[ partnership by estoppel] cases, the intent to share profits and

| osses i s an indi spensable elenent.”); Butler v. Atwiod, 420 So. 2d

742, 747 (La.App. 4'" Cir. 1982) (sane); see also Mrris & Hol nes,
supra, at § 1.10.

Appl yi ng these principles, we conclude that, because A did
not agree to share profits and | osses with any of the |ife insurers
related to any of the contracts between them none of the life
insurers becane a joint venturer with QA either by agreenent or

est oppel . The contract consisted of five separate docunents

2The latest case to so hold was reversed summarily by the
Loui si ana Suprene Court, see Hartwck v. Hartley, 598 So.2d 1241,
1242 (La.App. 4" Cir.), rev., 604 So.2d 957 (1992)( “Judgnent of
the court of appeal is reversed. There is a genuine issue of
material fact. Mdtion for summary judgnent denied. Case renmanded
to the district court for further proceedings.”). Thus, while the
concurring opinion in the court of appeal would have prem sed
application of the estoppel theory only on justified detrinental
reliance upon representations of the existence of a partnership,
see Hartw ck, 598 So.2d at 1243-44, this approach has yet to be
applied in a majority decision and does not represent current
Loui si ana jurisprudence. See Mxrrris & Holnes, supra, at § 1.10.
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totaling 400 pages. It incorporated by reference the instrunents
designated “Joint Venture Agreenent,” which were sequentially
entered into by Bankers and Atlanta wth d A As noted
previ ously, Bankers was a signatory to the contract, Atlanta signed
a letter agreenent substituting itself as the life insurer under
the contract, and Mxicare forwarded to Transit a copy of its
“joint venture agreenent.” Each “joint venture agreenent”
explicitly provided for the distribution of the nonthly per
enpl oyee fee of $11.90 to be paid by Transit (G A $6.00, Bankers
$5.90; G A $11.90, Atlanta $0; G A $11.90, Maxicare $0) and for the
insurance premuns to be paid to the life insurers with GA
receiving a four percent brokerage fee from Bankers and a five
percent brokerage fee from Atlanta and Maxicare. Under these
agreenents, G A would provide all PPO and adm ni strative services,
and the |ife insurers would provide life and stop |oss insurance
coverage at specified rates. Thus it was entirely possible that
G A could have profited while the insurers |ost noney, or vice
ver sa. In sum there was no agreenent to share in profits or
| osses, and no evidence was adduced that profits and | osses were
actual ly shared.

The present case i s anal ogous to Payton v. Aetna Life and Cas.

Co., 299 So.2d 489 (La.App. 4" Cr.), wit. denied, 302 So.2d 617

(La. 1974). I n Payton, the Louisiana Fourth Crcuit considered

whet her a roofing contractor and a sheet netal contractor forned a
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joint venture to performa construction contract entered into with
a general contractor. See id. at 492. The roofing contractor was
injured while working on a job on which he had jointly bid with the
sheet netal contractor, and the sheet netal contractor sought to
avoi d paying worker’s conpensation by arguing that the injured
party was a joint venturer and not its enpl oyee or subcontractor.
See id. at 492-93. The court hel d:

Nevert hel ess, we cannot conclude that t he
relationship between [the sheet netal contractor] and
[the roofing contractor] constituted a partnership or
joint venture. They did not agree to share profits or
| osses, but sinply agreed that each would perform a
specific portion of the contract at a fixed renuneration
to each party. Apparently, if [the roofing contractor’s]
cost of roofing materials increased, this cost would cone
out of his portion of the cal cul ated contract price; and
if [the sheet netal contractor’s] cost of sheet neta
decreased, [he] would receive the entire wi ndfall.

Thus, it was possible that [the roofing contractor]
could | ose noney on the venture, while [the sheet netal
contractor] made a profit. This is contrary to the
essence of a partnership, which contenplates that all
partners will lose or all partners will profit [, and it]
is fatal to [the sheet netal contractor’s] contention of
t he exi stence of a partnership.

Id. at 493-94.

W agree with and adopt the district court’s well-stated
conclusions: “There is no indication in the contracts or indeed

fromthe facts of this case that this endeavor was truly a ‘ common
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endeavor’ wth a common sharing of risks. Each party had
conpl etely separate functions with separate risks: G A adm ni stered
the Plan and the insurance conpani es provided insurance coverage
for the plan. The insurance conpanies earned premuns, and G A
earned the service fee, as such the funds were not paid to the
alleged joint venture but to G A and the respective insurer
separately. For instance, G A paid nothing and ri sked nothing with
respect to the i nsurance conpani es’ provi sion of stop-|oss coverage
for nmedical insurance or life insurance.” The district court

| i kewi se concl uded that under Gravois v. New England Ins. Co., 553

So.2d at 1039, as there was no intent to share profits and | osses,

an i ndi spensabl e el enent of joint venture by estoppel was | acking.
For the foregoing reasons, under Louisiana law QA and the

life insurers were not joint venturers and the life insurers are

not estopped to deny the existence of joint ventures.

c) Joint or Solidary Liability Provided by the Contract.

Mul tiple obligations contained within a single agreenent or
contract may be solidary, joint, or several. See La. Cv. Code
art. 1786. “An obligation is solidary for the obligors when each
obligor is liable for the whole performance.” La. Cv. Code art.

1794 (in pertinent part); see also Narcise v. Illinois Central R R

Co., 427 So.2d 1192, 1194 (La. 1983) (“Coextensive obligations for
the ‘sanme thing’ create the solidarity of the obligations.”).

However, solidary liability is never presuned; “[a] solidary
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obligation arises froma cl ear expression of the parties’ intent or
fromthe law.” La. Gv. Code art. 1796. As the contracts herein
at issue contain no such clear expression of intent, liability is
only solidary for the insurers if they were |liable on the contract,
along wwth GA, for the whole performance as a matter of |aw

The ultimate test of whether an obligor nay be held
for the whole or for only a proportionate part of the
obligation is essentially whether the two obligors each
prom sed the sanme or full performance or whether each
prom sed only a different performance, that is to pay a
proportionate part of the liability. WIks v. Allstate
| nsurance Conpany, La.App., 195 So.2d 390; 4 Corbin on
Contracts, sec. 925. When several persons obligate

t hensel ves to the obligee by the terns '"in solido' or use
any ot her expressions which clearly showthat they intend
that each one shall be separately bound to performthe
whol e of the obligation it is called an obligation in
solido on the part of the obligors. WIlks v. Allstate

| nsur ance Company, supra; LSA-C.C. art. 2082.

Several obligations are produced when what was
prom sed by one of the obligors is not promsed by the
ot her, but each one prom ses separately for hinself to do
a distinct act; such obligations, although they may be
contained in the sanme contract, are considered as nuch
i ndi vidual and distinct as if they had been in different
contracts and nade at different tines. LSA-C.C. art.
2087. Nothing nore is effected by such contracts than if
each one of the obligors had entered into separate and
distinct contracts and the relationship between the
parties is kept as separate and distinct as if each had
made a different contract for hinself on a different
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dat e.

Flintkote Co. v. Thomms, 223 So.2d 676, 678 (La.App. 4" Cir. 1969).

Additionally, joint liability obtains when the obligors are
obligated for the sane performance, but none is bound for the
whole. See La. GCv. Code art. 1788 (“Wen different obligors owe
t oget her just one performance to one obligee, but neither is bound
for the whole, the obligation is joint for the obligors.”).

Appellants rely primarily upon Payton, 299 So.2d at 494, in
which the court held that, while the roofing subcontractor and a
sheet-netal contractor were not joint venturers, they were
solidarily liable on a construction contract. |n Payton, all sheet
metal and roofing work was to be provided for one set price, the
contractor nmade all checks payabl e to both subcontractors, and each
subcontractor intended that they not be paid unless both portions
of the contract were perforned satisfactorily; thus it was
immaterial that as between thensel ves the subcontractors agreed to
performonly specified portions of the contract. See id. at 492-
94. In short, each party was obligated for the entire performance
due under the contract. See 1d. at 494. In contrast, in the
present case, each of the “joint venture agreenents” delineated the
separate responsibilities assuned by the life insurers and GA in
satisfying all of the contractual obligations owed to Transit.

Assum ng arguendo that, as contended by appel |l ants, the “joint

venture i nstrunents” between 3 A and Bankers, Atl anta, and Maxi care
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wer e each i ncorporated into the contracts with Transit, none of the
instrunments requires that the whole, or even the sane part, of the
obligations due to Transit and its enpl oyees be perforned by either
G A or the insurer. The d A/ Bankers “joint venture agreenent”
contained a “statenent of work” which assigned 22 duties to
Bankers, all of which were related to the provision of the
requisite life and stop |oss insurance coverage, whereas G A
assuned 41 duties, including, anong other things, providing all
required PPO adm nistrative services. The G A Atlanta “joint
venture agreenent” contai ned a “statenent of work” wherein ei ghteen
duties were assigned to the insurer regarding insurance coverage
and rel ated matters, and a different forty-two duti es were assi gned
to GA including providing PPO services. Finally, the
G A/ Maxi care “joint venture agreenent” listed only three duties for
Maxicare, all related solely to insurance coverage.®® On the other
hand, this agreenent assigned forty-two duties to G A related to
its role as third party adm ni strator of the PPO

Under the contracts, the life insurers were not obligated to
performthe adm nistrative services required of A and G A was

not required to provide the requisite insurance coverage.

“The duties were to: (1) provide actuarial services; (2)
provide fully insured coverage to Transit nenbers including group
life, accidental death and di snmenbernent, nedical conversion, and
stop loss policies; and (3) provide group life certificates and all
insurance fornms for use in admnistering the |ife and acci dental
deat h and di snenber nent prograns.
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Accordingly, as the insurers were obligated to provide certain
i nsurance coverage for a certain anmount of noney in prem uns and
G A was obligated to perform totally separate admnistrative
services for a certain anount of noney, each to be paid directly by
Transit even if the other failed to perform and because neither
was obligated to performthe obligations of the other, liability
for the respective obligations of the insurers and QA is severa
rather than solidary. See La. Cv. Code art. 1787 (“Wen each of
different obligors owes a separate performance to one obligee, the
obligation is several for the obligors. . . . A several obligation
produces the sane effects as a separate obligation owed . . . by
each obligor to an obligee”).

Thus, our conclusion that the insurers and G A were not each
obligated to render the whol e performance due to Transit forecl oses
joint liability and solidary liability, and instead nandates
several liability. Because it is not alleged or argued that the
life insurers participated, aided, or abetted GAin its breach of
the contract, they cannot be held liable for the wongful
m sappropriation of funds by G Awhich related exclusively to QA s
duties to provide all PPO adm nistrative services, including the
paynment of <clains, at the least possible cost to Transit.
Accordingly, we conclude that the district court did not err in
granting the life insurers’ notions for partial sunmary judgnent

and dism ssal of the solidary liability clains.
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I11. Concl usion
For the foregoing reasons, the appeal of Tenet as to its
cl ai s agai nst Bankers is DI SM SSED AS PREMATURE, and t he judgnents
of the district court includedinits Rule 54(b) final judgnent are

AFFI RVED.
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