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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30242

JANI CE KAZM ER,
Pl ai ntiff-Appellee,

and

UNI TED STATES OF AMERI CA,
I ntervenor Plaintiff-Appellee,

ver sus

MARY W DVMANN, individually and in her official capacity as Chief
attorney for the Louisiana Departnent of Social Services;

STEVEN L. MAYER, individually and in his official capacity as
Ceneral Counsel for the Louisiana Departnent of Social Services;

GLORI A BRYANT-BANKS, Individually and in her official capacity as
Secretary of the Louisiana Departnent of Social Services;

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

August 25, 2000
Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
WENER, Circuit Judge:
Def endant s- Appel | ant s, al | officials of the Louisiana
Departnent of Social Services (collectively “LDSS”), appeal from
the district court’s denial of their notions to dism ss on grounds

of sovereign immunity (sonetines, “Eleventh Amendnent imunity”) a



conplaint brought against LDSS by Plaintiff-Appellant Janice
Kazm er under the Fam |y and Medical Leave Act (“FMLA’).! As we
conclude that the particular provisions of the FM.LA that are at
issue in the instant case do not validly abrogate the State of
Loui siana’s sovereign immunity, we reverse and remand wth
instructions to dismss Kazmer’s action.
I
Facts and Proceedi ngs

Kazm er was fired by LDSS after she took several weeks |eave
during 1995: She took at | east one nonth of | eave begi nning in May
of 1995 after breaking her armin a bicycling accident, and t ook at
| east one nore week of |eave at the beginning of October 1995 to
care for her termmnally ill father. In addition, after breaking
her wist later that nonth, Kazmer failed to return to work for
the rest of the calendar year. As a result of Kazm er’s absences,
LDSS term nated her enpl oynent on January 4, 1996

Kazmer filed suit against LDSS in federal district court
early in 1997, alleging that LDSS s term nation of her enpl oynent
vi ol ated several provisions of the FMLA. LDSS filed a notion to
dismss, contending that Kazmer was barred by the Eleventh
Amendnent from prosecuting her suit in federal court. The United
States intervened on Kazmer’s side, arguing that the FMLA validly
abrogates the States’ Eleventh Amendnent immunity. The district

court denied LDSS s notion to dismss, and this appeal followed.

129 U S.C. 88 2601 et seaq.
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|1
Anal ysi s

The El eventh Anendnent is rooted in the principle, inprecisely
stated in its text but inplicit in the federal structure of the
Constitution, that the federal courts do not have jurisdiction to
hear suits brought by private individuals against nonconsenting
States.? This jurisdictional bar is not, however, absolute: The
States’ sovereign inmunity can be abrogated by Congress pursuant to
its enforcenent power under Section 5 of the Fourteenth Arendnent.3
The validity of a purported abrogation is assessed judicially by
applying a two-part test: First, “Congress mnust unequivocally
express[] its intent to abrogate the immunity”;4 and, second,
Congress nust act “pursuant to a valid exercise of power.”®

Kazm er contends that the FMLA validly abrogates the States’
El eventh Anendnent immunity, nmaking LDSS anenable to suit in
federal court. Concedi ng arquendo that in enacting the FMA
Congress unequivocally expressed its intent to abrogate such
immunity, LDSS insists that Congress failed to effect the intended
abrogation pursuant to a valid exercise of power. Thus, the only

i ssue before us is whether Congress’s intent to nake the pertinent

2 See, e.q., Kinel v. Florida Board of Regents, = US. |,
_, 120 S.Ct. 631, 640 (2000) (“[T]he Constitution does not provide
for federal jurisdiction over suits agai nst nonconsenting States”).

3]d at __, 120 S.Ct. at 644.

4 Seminole Tribe of Florida v. Florida, 517 U S. 44, 55
(1996).
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provi sions of the FMLA applicable to the States was validly enacted
into |l aw pursuant to Congress’s enforcenent power under Section 5
of the Fourteenth Amendnent.

Section 1 of the Fourteenth Anendnent states that “[n]Jo State
shal | nmake or enforce any | aw which shall abridge the privil eges or
immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, wthout due
process of law, nor deny to any person within its jurisdiction the
equal protection of the laws.”® Section 5 of the Fourteenth
Amendnent provides that “[t]he Congress shall have power to
enforce, by appropriate legislation, the provisions of ¢this
article.”” Kazmer and the United States argue that the FMLAis a
valid congressional enforcenent of the Fourteenth Anmendnent’s
guarantee that “[n]Jo State shall... deny to any person within its
jurisdiction the equal protection of the |aws.”

“I't is for Congress inthe first instance to determ ne whet her
and what legislation is needed to secure the guarantees of the
Fourteenth Anmendnent, and its conclusions are entitled to nuch
deference.”® The Suprene Court has noted, however, that “the sane
| anguage that serves as the basis for the affirmative grant of

congressi onal power also serves to limt that power.”® “Congress

6 U S. CONST. anend. XV, § 1.

" U 'S. CONST. anend. XV, § 5.

8 Kinel, = US at _, 120 S.C. at 644 (citations omtted).
° Id (quotations and citations omtted).
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cannot decree the substance of the Fourteenth Amendnent’s
restriction on the States.... It has been given the power <o
enforce,” not the power to determne what constitutes a
constitutional violation.” Thus, Congress’s exercise of its
Section 5 enforcenment power is always authorized when enacting
strictly renedial legislation that narrowy targets clearly
unconstitutional State conduct.?!* In contrast, Congress can enact
broad prophylactic |l egislation that prohibits States fromengagi ng

in conduct that is constitutional only when there is “a congruence

and proportionality between the injury to be prevented or renedi ed
and the neans adopted to that end.”?!?

The Suprene Court’s recent decision in Kinel v. Florida Board

of Regents?!® provides the cl earest gui dance for determ ni ng whet her
| egislation that purports to enforce the Fourteenth Anendnent’s
Equal Protection C ause against the States is “congruent and
proportional.” A two part test energes fromKinel. At the first
step, we begin our analysis by determning what type of
constitutional violation the statute under review is designed to
prevent. The outernost limts of Congress’s potential authority to
enact prophylactic legislation is directly linked to the |evel of

scrutiny that we apply in assessing the validity of discrimnatory

10 1d (quotations and citations omtted).
11d (quotations and citations omtted).
12 1d (quotations and citations omtted).
13 US _, 120 S.Ct. 631 (2000).
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classifications of the targeted type. |If legislation “prohibits
substantially nore state enploynent decisions and practices than
woul d |ikely be held unconstitutional under the applicable equal
protection... standard,”* the legislation will not be considered
congruent and proportional. Thus, Congress’s authority is nost
broad when “we require a tight[] fit between [the discrimnatory
classifications in question] and the legitinmte ends they serve,”
as we do with classifications that are based on race or sex.?!®
Conversely, congressional authority is nobst narrow when Congress
tackl es discrimnation on the basis of classifications that are not
constitutionally suspect: “States may discrimnate on the basis of
[ such classifications] wthout offending the Fourteenth Anendnent
if the... classification in question is rationally related to a
legitimate state interest.”15

Havi ng established, at Kinel's first step, the limts of
Congress’s potential authority under Section 5, we exam ne, at
Kinel’'s second step, the legislative record of the statute under

reviewto see whether it contains evidence of actual constitutional

violations by the States sufficient to justify the full scope of

the statute’s provisions.! The respect that nust be accorded the

Y Kinmel, 527 U.S. at __, 120 S.Ct. at 647.
15 Kinmel, 527 U.S. at __, 120 S.Ct. at 646.
16 1d.

7 Gty of Boerne v. Flores, 521 U S. 507, 531 (1997); Florida
Pr epai d Post secondary Ed. Expense Bd. v. Coll ege Savi nhgs Bank, 527
Us 627, _, 119 S.C. at 2207 (1999).
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St ates as i ndependent sovereigns within our federal systemprevents
Congress fromrestraining them from engaging in constitutionally
perm ssi bl e conduct based on nothing nore than the nere invocation
of perceived constitutional bogeynen: Legislation that abrogates

i munity must be proportional with and congruent to an identified

pattern of actual constitutional violations by the States.® |f
Congress “fail[s] to [include in the legislative record of a
prophyl actic statute any evidence of a] significant pattern of
unconstitutional discrimnation” by the States, then the statute
will not be held to abrogate the States’ sovereign inmunity.°

A Scope of Review

Section 2612(a)(1) of the FMLA?® entitles eligible enployees
to take | eave totaling twel ve weeks per cal endar year:

(A) Because of the birth of a son or daughter and in
order to care for such son or daughter;

(B) Because of the placenent of a son or daughter with
t he enpl oyee for adoption or foster care;

(© In order to care for the spouse, or a son,
daughter, or parent, of the enployee, if such
spouse, son, daughter, or parent has a serious
heal t h condi ti on.

(D) Because of a serious health condition that makes
t he enpl oyee unable to performthe functions of the
position of such enpl oyee.

Kazm er has alleged that her enploynent with LDSS was term nated
because she took |eave (1) to care for her termnally father and

(2) to recuperate from personal injuries. Consequently, of the

18 Kinmel, 527 U.S. at __, 120 S.Ct. at 648-50.
19 |d, 527 U.S. at __, 120 S.Ct. at 647.
20 29 U.S.C. § 2612(a)(1).



section’s four justifications for |eave under the FMA, only
subsections (C) and (D) are inplicated in the instant case.

As subsections (C) and (D) clearly authorize |eave on
different substantive grounds, logic dictates that each nust be
subjected to an independent “congruence and proportionality”
anal ysi s. Al t hough we have been unable to |ocate any case |aw
expressly addressing the issue of severability in the context of
congruence and proportionality analysis,? we discern no reason why
the provisions of one of the FMLA's subsections could not validly
abrogate the States’ Eleventh Anmendnent immunity even if the
provi sions of sone or all of the remaining subsections fail to do
so. W shall therefore eval uate the congruence and proportionality
of subsections (C) and (D) separately.

B. Subsection (O

This subsection requires enployers to permt each eligible
enpl oyee to take sone or all of his 12 weeks FM.A annual |eave to
provide care for famly nenbers suffering from serious health
conditions. Congress’s express intent in enacting this provision
was to prevent enployers fromgranting such | eave discrimnatorily

on the basis of sex.? Specifically, Congress was responding to

21 \WW& do note, however, that in a recent decision the El eventh
Circuit chose to analyze the validity of the FM.A's purported
abrogation of State sovereign immunity on a subsection-by-
subsection basis. See Garrett v. University of Al abama, 193 F. 3d
1214 (11*M Gir. 1999).

22 The FMLA's statenent of purpose reflects that one of its
primary purposes is to “mnimze[] the potential for enploynent
di scrimnation on the basis of sex by ensuring generally that | eave
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findings that private sector enployers frequently discrimnate
against nen in granting |l eave to provide fanmly care.?® Testinony
before Congress indicated that the perverse effect of this reverse
discrimnation has actually been to push wonen out of the work

force, largely because such discrimnation is both rooted in and

reinforces the stereotype that wonen will assune the role of the
primary famly care-qgiver. According to the testinony before
Congress, such stereotypes nake enployers less wlling to hire

wonen because of the expectation that wonen will take significantly
nore |eave tinme to care for nenbers of their famlies than wll
rTen. 24

Di scrimnation on the basis of sex is subject to ”hei ghtened”

constitutional scrutiny. 2 Sexual classifications are

is available for... conpelling famly reasons, on a gender-neutral
basis.” 29 U S.C. § 2601(b)(4).

23 See The Parental and Medical Leave Act of 1987: Hearings on
S.249 Before the Subcommttee on Children, Famlies, Drugs and
Al coholism of the Senate Conmttee on Labor and Human Resources,
Part 2, 100'" Cong. 536 (1987) (Statenent of Professor Susan Dell er
Ross, Georgetown University Law Center) (“T]here are a nunber of
studies ... inwhichit’s shown that enployers in this country that
are giving famly leaves to their workers are not giving it non-
discrimnatorily, they are, by and large, giving it only to wonen,
not to nen. It’'s fairly flagrant discrimnation.”)

24 See The Fanmily and Medi cal Leave Act of 1991: Hearing on S.5
Before the Subcommttee on Children, Famly, Drugs and Al coholism
of the Senate Comm ttee on Labor and Human Resources, 102d Cong. 10
(1991) (Statenent of Senator Adans) (“[T]he reality today is that
wonen are the primary caregivers for elderly parents. ... It is the
daught er s, whet her bi ol ogi cal or through marriage, that account for
the majority of caregivers.”).

2> See United States v. Virginia, 518 U S. 515, 533 (1996).
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constitutional only if they serve “inportant governnenta
objectives and ... the discrimnatory neans enployed are
substantially related to the achievenent of those objectives.”?5

Thus, Congress potentially has wide latitude under Section 5 to

enact broad prophylactic | egislation designedto prevent the States
fromdiscrimnating on the basis of sex.

The nere invocation by Congress of the specter of sex
di scrim nation, however, is insufficient to support the validity of
| egi slation under Section 5, at |east when the statute at issue
prohibits the States from engaging in a significant anount of
conduct that is constitutional. Broad, prophylactic legislation

must be congruent with and proportional to actual, identified

constitutional violations by the States.?” Yet in enacting the
FMLA, Congress identified no pattern of discrimnation by the
States wth respect to the granting of enploynent |eave for the
purpose of providing famly care. Congress did make findi ngs of
such discrimnation in the private sector, but such evidence i s not
i nput abl e to the public sector to validate abrogation: The Suprene
Court ruled in Kinel that findings of private sector discrimnation

do not create an inference that sim !l ar di scrimnation has occurred

%6 Mssissippi Univ. for Wnen v. Hogan, 458 U S. 718, 724
(1982) (citation omtted).

27 See City of Boerne, 521 U.S. at 531-32; Florida Prepaid, 527
US at __, 119 S .. at 2207; Kinel, __ US. at _, 120 S.C. at

648- 50.
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inthe public sector.?® Sinply put, we will not infer fromprivate
sector conduct that the States are wlfully violating their
constitutional duty torefrain fromengagi ng i n sex discrimnation.

It is indisputable that Subsection (C) constitutes broad,
prophyl actic |egislation: There is nothing in the Constitution
t hat even closely approximates either a duty to give all enpl oyees
up to twelve weeks of |eave per year to care for ailing famly
menbers or a right of an enployee to take such leave. 1In fact, as
the legislative record for this provision is devoid of evidence of
public sector discrimnation, there sinply are no identified
constitutional violations to which the provision could possibly be
“congruent and proportional.” If subsection (C) were solely
remedial in nature, the absence of evidence of constitutional
vi ol ations m ght not present a problem But the provisions of this
subsection are, instead, prophylactic in nature, purporting to
prohibit the States fromengaging in a broad swath of conduct that
is not per se violative of the Equal Protection Cause.? W
concl ude, therefore, that Congress did not validly enact subsection
(© pursuant to its enforcenent power under Section 5; that

subsection (C) does not effectively abrogate the States’ El eventh

2 Kinel, US at , 120 S.C. at 649 (“Finally, the United
States’ argunent that Congress found substanti al age di scrimnation
in the private sector... is beside the point. Congress made no

such findings with respect to the States.”).

2 |t would be perfectly constitutional, for exanple, for a
State to provide enployees with only ei ght weeks of | eave per year
to provide famly care.
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Amendnent i mmunity; and that Kazm er cannot enforce that subsection
against the State of Louisiana in federal court.?3®

C. Subsection (D)

This subsection requires enployers to permt each eligible
enpl oyee to take sone or all of his 12 weeks FM.A annual |eave to
address the enpl oyee’s own “serious health conditions.” Congress’s
express intent in enacting this provision was to prevent enployers
fromdiscrimnating on the basis of tenporary disability.3 The
| egi slative record contains the addi ti onal suggestion that Congress
meant for this provision to prevent discrimnation agai nst wonen on
t he basis of pregnancy-related disability as well.3 Kazm er and
the United States argue that this latter concern indicates that,
i ke subsection (C), subsection (D) is ultimately designed to

prevent discrimnation on the basis of sex.

3 See Sins v. University of Cncinnati, _ F.3d __, 2000 W
973501 (6'" Cir. 2000) (reaching the sane result).

31 See H R Rep. No. 99-699, Part 2, at 25 (1986) (“[A] worker
who has lost a job due to a serious health condition faces future
discrimnation in finding a job which has even nore devastating
consequences for the worker and his or her famly.”); Famly and
Medical Leave Act of 1989: Hearing on S.345 Before the
Subconmm ttee on Children, Famly, Drugs, and Alcoholism of the
Senate Conmmittee on Labor and human Resources, 101t Cong. 26-27
(1989) (testinony of M. Barbara Hoffman, Vice President of the
National Coalition for Cancer Survivorship) (stating that the

“disparate treatnent” of cancer survivors “includes dismssal,
denotion, and |loss of benefits” and that “[s]uch discrimnation
agai nst qualified enployees costs society mllions of dollars in

| ost wages, |ost productivity and needl ess disability paynents”).

32 See 29 U.S.C. 8§ 2601(a)(6) (“[E]nploynment standards that
apply to one gender only have serious potential for encouraging
enpl oyers to discrimnate against enployees and applicants for
enpl oynent who are of that gender.”).

12



As aninitial matter, we reject the notion that subsection (D)
targets sex discrimnation. The legislative record denonstrates
that Congress was concerned with discrimnation on the basis of
pregnancy, which is not the same thing as broad based
discrimnation on the basis of sex. The Suprene Court has held
that discrimnation on the basis of pregnancy does not violate the
Equal Protection d ause.* To the extent that subsection (D)
targets such discrimnation, it does not fall within Congress’s
enforcenent powers under Section 5 of the Fourteenth Anmendnent.

The United States asserts that even though subsection (D)

expressly targets only discrimnation in the granting of enpl oynent

| eave, the provision was nevertheless intended to have the
secondary effect of preventing enployers from engaging in

discrimnatory hiring practices. Specifically, the United States

asserts that Congress enacted subsection (D) in response to
evidence indicating that enployers often are reluctant to hire
wonen because of “the assunption that wonen will becone pregnant
and | eave the | abor market.”3 The United States asks us to infer
from Congress’s consideration of this evidence that even if
subsection (D) is not designed to prevent discrimnation on the

basis of sex in the granting of |eave, it is neverthel ess designed

3 Geduldig v. Aiello, 417 U S. 484 (1974).

34 See The Parental and Medical Leave Act of 1986: Joint
Hearing on H R 4300 Before the Subconmttee on Labor-Managenent
Rel ati ons and the Subcommittee on Labor Standards of the House
Committee on Education and Labor, 99'" Cong. 36, 42 n.48 (1986)
(excerpt frombrief of the Anmerican Cvil Liberties Union).

13



to prevent discrimnation on the basis of sex in the nmaking of
hi ri ng deci si ons.

This argunent is flawed on a nunber of levels. First, we note
that, of Section 2612(a)(1l)’'s four justifications for |eave,
subsection (A) is the one that nost plausibly is designed to conbat
pregnancy-related discrimnation, as that subsection entitles
enpl oyees to take |eave “[b]ecause of the birth of a son or
daughter and in order to care for such son or daughter.” Second,
to the extent that subsection (D) does target discrimnation
related to pregnancy, the argunent advanced by the United States
appears inpermssibly to conflate discrimnation on the basis of
pregnancy with discrimnation on the basis of sex, an approach
that, as we already have noted, has been rejected by the Suprene
Court. 3

Utimtely, however, we need not delve too deeply into the
true nature of the targeted discrimnation, as we findit virtually
i npossi bl e to conceive how requiring enployers to permt enpl oyees
to take 12 weeks of leave for serious health conditions could
possi bly have the effect of preventing sex discrimnation in hiring
practices. If the United States is correct in surmsing that
enpl oyers are reluctant to hire wonen for fear that they wll
becone pregnant and “leave the l|abor market,” then the only
possible effect on hiring practices of expressly mandating | eave

for pregnancy (anong other serious health conditions) would be to

3 See Geduldig v. Aiello, 417 U S. 484 (1974).
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reinforce such fears and make enpl oyers even nore reluctant to hire

wonen. A provision mandating that enployers grant |eave for
serious health conditions cannot be vi ewed as reasonably cal cul at ed
to achieve the objective of making enployers less disinclined to
hire wonen. Again, therefore, we reject the notion that subsection
(D) is designed to conmbat sex discrimnation

What is patently clear, though, is that subsection (D) was
desi gned by Congress to prevent discrimnation on the basis of

tenmporary disability.3 Unlike discrimnation on the basis of sex,

however, discrimnation on the basis of disability is subject only
to the slightest of scrutiny under the Equal Protection Cl ause.?
States may discrimnate on the basis of disability wthout
of fendi ng t he Fourteenth Amendnent as |l ong as the classificationin
guestion is rationally related to a legitimte state interest.?38
In this respect, disability discrimnation is simlar to age
di scrim nation, so subsection (D) is properly subject to the kind
of anal ytical approach enployed by the Suprenme Court in Kinel to

det erm ne whet her the Age Discrimnation in Enpl oynent Act (" ADEA”)

3% W& note that pregnancy does fall within the definition of
disability that is supplied by the statute, as pregnancy is a
serious health condition that may affect the ability of an enpl oyee
to perform work.

37 City of Ceburne v. deburne Living Center, 473 U S. 432,
(1985).

3% 1d at 442 (“[We conclude for several reasons that the Court
of Appeals erred in holding nental retardation a quasi-suspect
classification calling for a nore exacting standard of judicia
review than IS normal |y accorded economc and soci al
| egislation.”).
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validly abrogates State sovereign i munity. 3

Even a cursory | ook makes clear that, |i ke the ADEA, the FM.A
“prohibits substantially nore state enploynent decisions and
practices than would likely be held unconstitutional under the
appl i cabl e equal protection, rational basis standard.”* It would
not, for exanple, be unconstitutional for a State to permt its
enpl oyees to take only eight weeks |eave per year because of
serious health conditions. For that matter, it would not be
unconstitutional for a State to allow its enployees no health
related leave tine at all, as long as in doing so the State applied
the rule on a nondiscrimnatory basis. In sum subsection (D)
prohibits the States from engaging in such a wide array of
perfectly constitutional practices that we have difficulty
conjuring up any unconstitutional conduct by the States to which
t hat subsection’ s proscriptions m ght possibly be proportional and
congruent . 4

W need not engage in such counterfactual specul ation,
however, to resolve the instant case. The legislative record for
the FMLA is devoid of any evidence of a pattern of discrimnation

by the States against the tenporarily disabled; and the public

3% 29 U.S.C. 8§ 621 et seq.
© Kinel, _ US at _, 120 S.Ct. at 647.

41 See id at 645 (“Initially, the substantive requirenents the
ADEA i nposes on state and | ocal governnents are di sproportionate to
any unconstitutional conduct that conceivably coul d be targeted by
the Act.”).
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sector cannot be tarred with the brush of private sector
discrimnation to create an inference of unconstitutiona
discrimnation by the States.* “Congress’ failure to uncover any
significant pattern of unconstitutional discrimnation here
confirnms that Congress had no reason to believe that broad
prophylactic |l egislation was necessary in this field.”* Wthout
direct evidence of substantial unconstitutional discrimnation by
the States, there sinply is no “Fourteenth Amendnent evil” to which
subsection (D) could possibly be congruent and proportional.* W
concl ude, therefore, that Congress did not validly enact subsection
(D) pursuant to its enforcenent power under Section 5; that
subsection (D) does not effectively abrogate the States’ El eventh
Amendnent i mmunity; and that Kazm er cannot enforce that subsection
against the State of Louisiana in federal court.

As a final point, we reject the argunent advanced by Kazm er
and the United States that, by stare decisis, our holding in

Cool baugh v. State of Louisiana,* to the effect that Title Il of

the Arericans with Disabilities Act of 1990 (“ADA”)“ does validly

2 |d at 649 (“[T]Jhat Congress found substantial...
discrimnation in the private sector... is beside the point.
Congress made no such findings with respect to the States.”).

4 1d at 650.

4 Florida Prepaid, 527 U.S. at __, 119 S.C. at 2207 (citation
and quotations omtted).

4% 136 F.3d 430 (5" Gir. 1998).
442 U S.C. 88 12131-12165 (1994).
17



abrogate the States’ Eleventh Amendnent inmunity, controls our
decision today wth respect to the wvalidity of Congress’s
abrogation of State sovereign i munity by enacting subsection (D)

As an initial matter, we note that the continuing validity of
Cool baugh has been called seriously into question by the Suprene
Court’s subsequent decision in Kinel which, in holding that
Congress did not validly abrogate State sovereign immunity in
enacting the ADEA, reversed another panel decision from this
Circuit.* The Cool baugh panel appears to have inferred a pattern
of unconstitutional discrimnation by the States from evidence in
the ADA's |l egislative record pertaining solely to discrimnationin
the private sector, an inference that the Court in Kinel nmade cl ear
is inmperm ssible. W need not re-exam ne the hol di ng of Cool baugh
in detail, however, because the ADA is an entirely different
statute than the FMLA, with its own distingui shabl e substance and
its own distinguishable |egislative record. For present purposes
we need observe only that the legislative record of the FMA,
| acki ng any evi dence what soever of unconstitutional discrimnation
by the States, wll not support abrogation of State sovereign
immunity, at least not with respect to those of the FMA's
prophyl actic provisions that are at issue in this case. Cool baugh
t herefore does not proscribe our concluding that, |ike subsection

(©, subsection (D) was not validly enacted pursuant to Congress’s

47 See Scott v. University of Mssissippi, 148 F.3d 493 (5"
Cr. 1998), overruled by Kinel, = US _ , 120 S .. 631 (2000).
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enforcenent power under Section 5 of the Fourteenth Anendnent and
therefore does not abrogate the States’ Eleventh Anmendnent
i munity.
1]
A Response to the Dissent

The extensive research that has obviously gone into the
di ssent, and the scholarly work that it has produced, nerit a brief
response. The dissent chides us for “look[ing] at Boerne and all
of the prior [Eleventh Amendnent] jurisprudence through the wong
end of Kinel's perspective glass.”* It then attenpts to
reinterpret the Suprene Court’s recent Eleventh Anmendnent
jurisprudence through the antient |ens of Chief Justice Marshall’s

1819 opinion in MCulloch v. Maryland.®° The thrust of the

dissent’s argunent is that the “congruence and proportionality”

test enployed by the Suprene Court in Kinel, Gty of Boerne, and

Florida Prepaid is in actuality nothing nore than a “rational

basis” standard of review %! The dissent contends that if we

48 See Hale v. Mann, _ F.3d __, 2000 W. 675209 (2d Cir. 2000)
(reaching the sane result).

4 Di ssent at 2.
50 17 U.S. (4 Weat.) 316, 421 (1819).

5t Al though the dissent accuses us of obstructing coherent
di al ogue by conflating rational neans review with rational basis
review, the dissent fails to articul ate any substantive difference
between rational basis review and the standard that it proposes.
Rather than fence with the ghost of the dissent’s imgined
standard, we have | abeled the dissent’s approach “rational basis
review in an attenpt to lend it an established framework of
substantive content.
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conclude that the FM.LA is rationally related to deterring sex
di scrim nation (which the dissent apparently concludes it to be), ®2
we are obligated to uphold the validity of its purported abrogation
of State sovereign inmunity.

The di ssent’s approach to El eventh Anendnent jurisprudence is
not supported by the law, and even as a matter of legal theory it
is riddled with problens. The dissent contends that “Kinel and

[Cty of] Boerne reaffirmed and did not limt or replace the

McCulloch ‘rational neans’ standard.” In reality, however,

McCul Il och is nowhere nentioned in Kinel, and Gty of Boerne nerely

cites McCulloch for the well-established and uni versally accepted
truismthat “[u]nder our Constitution, the Federal governnment is
one of enunerated powers.”® Indeed, the Court did not use the
phrases ‘rational neans’ or ‘necessary and proper’ even once in
either of those two opinions. Sinply put, MCulloch has absol utely
nothing to do with the Suprenme Court’s recent Eleventh Anendnent
jurisprudence: Chief Justice Marshall’s interpretation of the
Necessary and Proper C ause was certainly a | andmark deci sion with
far-reaching inplications, but it sheds no useful light on the
difficult and intractable problens entailed in reconciling

Congress’s enforcenent powers under Section 5 of the Fourteenth

52 \\t note in passing that the FMLA does not directly prohibit
sex discrimnation at all. For exanple, under the FMLA it woul d be
perfectly perm ssible for an enployer to grant 15 weeks of | eave
per year to fermal e enpl oyees while granting only 12 weeks of | eave
per year to nales.

% 521 U. S. 507, 516 (1997).
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Amendnment with the bedrock principles of State sovereign i mmunity
enbodied in the El eventh Anmendnent.

Moreover, the dissent’s contention that the Suprenme Court’s
congruence and proportionality test anobunts to nothing nore than a
rati onal basis standard of review just cannot be right. First, the
Suprene Court is well accustoned to using a rational basis standard
of reviewin testing the validity of legislation;® if that is the
only yardstick that the Court neant to apply in the context of the
El eventh Anendnent, it would not have gone to the trouble of
articulating a separate congruence and proportionality test.
Second, neither the ADEA (the statute at issue in Kinel) nor RFRA

(the statute at issue in Gty of Boerne) can be fairly

characterized as irrational, yet the Court struck down both of
those statutes after applying its congruence and proportionality
test. It could not be clearer that congruence and proportionality
is a considerably nore stringent standard of review than is
rational basis. |Indeed, these two tests bear little resenblance to
one another, as they are rooted in entirely separate clauses of the
Constitution.>® Prof essor Laurence Tribe mght agree with the
di ssent, which cites several of his pre-Kinel articles, but the

support of even so promnent an academ cian is an inadequate

4 See, e.q9., MGowan v. Maryland, 366 U S. 420 (1961).

% “Rational basis” review is an equal protection standard
rooted in Section 1 of the Fourteenth Amendnent, whereas the
“congruence and proportionality” test defines the outernost limts
of Congress’s enforcenent powers under Section 5 of the Fourteenth
Amendnent .
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substitute for rigorous adherence to recent Suprene Court
precedent.

At its close, the dissent argues that the |egislative record
conpiled by Congress in enacting the FM.A contains sufficient
evidence of unconstitutional discrimnation by the States to
support abrogation of State sovereign immunity with respect to 29
US C 8§ 2612(a)(1)(C and (D). Despite scouring what it admts to
be nine years of |legislative history, the dissent is able to point
to only six statenents nmade during congressional hearings, which,
it contends, denonstrate that in enacting Subsections (C and (D)
Congress was attenpting to redress a pervasive pattern of sex-based
discrimnation that existed in the public sector at the tine that
the FMLA was enacted. Even a cursory review of those six
statenents, however, reveals that they are not in the |east
probative of the question before us. Every single one of the six

quotations relates solely to the issue of parental |eave, an issue

that is not addressed by Subsections (C) and (D) of the FM.A and
that we have expressly declined to address and rule on in deciding
the case before us. Further evidence of the unpersuasiveness of
the six statenents is the fact that one of themdeals solely with
discrimnation in the private sector;® one of them deplores the
absence of robust parental | eave policies in the public and private

sectors, but w thout nmeking any nention whatsoever of sex-based

6 See S.Rep. No. 103-3, at 14-15 (presenting statistics
relating to parental |eave for “enployees working in private
busi ness” and a survey of “253 U.S. corporations”).
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discrimnation in the granting of such leave;® a third actually
| auds the public sector for maki ng parental | eave readily avail abl e
to enpl oyees, contending that the public sector has set an exanple
that the private sector should enul ate;® and a fourth, which was
made during a hearing held in 1987 and which asserted that at that
time —13 years ago —the State of Florida granted its enpl oyees
maternity | eave but not paternity |eave, was no |onger true when
the FMLA was enacted in 1993, by which tine Florida had already
enacted a general parental |eave policy avail able to both sexes on
a neutral basis.® Wether the two or three remaini ng anecdotal and

outdated statenents on which the dissent is left to rely would be

°" See Parental and Medical Leave Act of 1986: Hearings on H R
4300 Before the Subcomm On Labor Managenent St andards, 99'" Cong.,
30, 147 (testinony of Meryl Fran, Director of the Yal e Bush Center
I nfant Care Leave Project, deploring the fact that “American wonen
have no statutory right to parental |eave”).

%8 See Parental and Medical Leae Act of 1987: Hearings on S. 249
Bef ore the Subcomm On Children, Family, Drugs and Al coholism 100"
Cong., 338 (testinony of Gerald MEntee, International President,
Ameri can Federation of State, County, and Muni ci pal Enpl oyees, that
“one conclusion which can be drawn is that a vast nunber of
enpl oyees in the State and | ocal governnent sector already have the
right to take unpaid parental |eave or maternity | eave for peri ods
in excess of 18 weeks. N nety percent of the enpl oyees covered in
the sanple, or 650,000 people, already had the right to a | eave of
four nonths or nore. Cearly, parental leave is a fact of life in
the public sector. ... And if governnent at all levels can |ive
Wi th unpaid parental |eave, then so can private industry.”).

% See FI. St. § 110.221 (1991) (providing parental |eave “for
the father or nother of a child who is born to or adopted by that
parent.”). The fact that Florida changed its parental | eave policy
in 1991 to make | eave avail able to parents of both sexes indicates
that other testinony relied on by the dissent, stating that in 1989
13 states granted famly |leave to wonen but not to nen, was
simlarly outdated and unreliable by the tine that the FM.A was
enacted in 1993.
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sufficient to support abrogation of State sovereign inmmunity with
respect even to legislation pertaining to parental |eave is thus
subject to considerable doubt: In Kinel, the Suprene Court

explained that its ruling in Cty of Boerne was rooted in its

concl usion that “Congress had uncovered only ‘anecdotal evidence’
[of discrimnation by the State] that, standing alone, did not
reveal a ‘w despread pattern of religious discrimnation in this
country.’”® W note again, however, that the validity of the
FMLA's parental |eave provisions is not at issue in this case
Today we hold only that Congress failed to present sufficient
evidence of unconstitutional discrimnation by the States to
support abrogation of State sovereign immunity wth respect to
Subsections (C) and (D), both of which the dissent fails to address
squarely.

In fact, the dissent devotes no analysis at all to Subsection
(D): Athough it baldly declares that it cannot agree “that the
| egislative record for this provision is devoid of evidence of
public sector discrimnation against the tenporarily disabled as
this was precisely what the PDA and then the FMLA were enacted in
response to,”% the dissent does not support its disagreenent by
pointing to any evidence pertaining to such discrimnation by the

St at es. Indeed, as the tenporarily disabled are not a

60 U S at __, 2000 W. 14165 at *13, citing City of Boerne,
521 U S. at 531.

61 Dissent at 43 (internal quotation nmarks onitted).
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constitutionally suspect class, the dissent’s own analysis would
seemto indicate that Subsection (D) is entitled to substantially
| ess deference than are the other sections of the FMA ©
Unfortunately, the dissent’s total failure to anal yze Subsections
(© and (D) individually precludes a nore detail ed response to the
positions that it takes.®

In the end, the dissent’s citations to the |legislative record
only serve to reinforce our conclusion that the FM.A is not
designed to prevent discrimnation at all, but rather is craftedto
provi de enployees throughout the nation wth a substantive
statutory right to take leave from work for famly and nedica
reasons. The dissent has managed to find but two potentially
relevant remarks —— stray ones at that — pertaining to
discrimnation in the public sector, each of which was nade
of f hand, does not appear to have been solicited by Congress, and is

greatly overshadowed by the speaker’s plea that Congress enact a

62 See Dissent at 10-14 (noting that Congress is entitled to
substantially | ess deference in enacting prophylactic |egislation
that is purportedly designed to prevent discrimnation on the basis
of classifications that are not constitutionally suspect).

83 The di ssent appears to take the position that we nust either
uphold or strike down the FMLA in its entirety, despite the fact
that only two of its four substantive provisions are at issue here.
See Dissent at 29. The dissent cites no authority for its
position, even though it would require breaking wth both the
Second and Eleventh Circuits. See Garrett, 193 F. 3d 1214 (11" Gr
1999), Hale, = F.3d __, 2000 W. 675209 (2d Cir. 2000). Moreover,
t he di ssent’s all-or-nothing approach woul d gi ve Congress virtual ly
unlimted authority to pass clearly unconstitutional provisions
merely by tacking them onto statutes that are otherw se
constitutional, a result that sinply cannot be right.
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statutory right to parental |leave. 1In fact, in several instances
the congressional testinony cited by the dissent enphasizes the
paranount inportance of maternity |eave as distinguished from
paternity | eave, ironic i ndeed considering the dissent’s attenpt to
use this testinony to denonstrate that Congress’s primary concern
was that famly and nedical |eave be dispensed on a non-
di scri m natory basis. %

Al t hough the di ssent clearly agrees with the substantive goal s
t hat Congress was trying to achieve in enacting Subsections (C) and
(D), the wisdom of individual policy decisions is irrelevant to
determning the validity of congressional abrogation of State
sovereign inmunity. Because of the dissent’s failure to
acknowl edge this basic legal principle, as well as the reasons
di scussed above, we find the dissent unconvinci ng.

|V
Concl usi on

64 See, e.q., Parental and Medical Leave Act of 1987: Hearings
on S.249 Before the Subcomm On Children, Famly, Drugs and
Al coholism 100'" Cong., 365-70 (testinony of Elaine Gordon, Menber
of the Florida House of Representatives, stating that “[t] here nust
be conme official commtnent to acknow edgi ng notherhood as a
societal function and stating that those who conbine work and
chil dbearing shall not be penalized,” and noting that to that end
she had “introduced a bill relating to maternity |eave..
propos[ing] to extend maternity | eave beyond state enpl oyees and
enconpass al |l enpl oyees, public and private”); Parental and Medi cal
Leave Act of 1986: Hearings on H R 4300 Before the Subcomm On
Labor Managenent Standards, 99'" Cong., 30, 147 (testinony of Meryl
Fran, Director of the Yale Bush Center Infant Care Leave Project,
deploring the fact that “American wonen have no statutory right to
parental |eave” and nmeking reference to a study she conducted
researching the availability of parental |eave to wonen only).
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In light of the foregoing analysis, the district court’s
denial of LDSS s notion to dismss nust be reversed and the case
remanded w th instructions that both the official and the
i ndividual capacity clainms against the naned defendants be
di sm ssed for lack of jurisdiction.®

REVERSED AND REMANDED, with instructions.

65 The <clainms brought against the defendants in their
i ndi vi dual capacities nust be dism ssed for | ack of subject matter
jurisdiction because it is clear that the State of Louisianais the
real party in interest. See Pennhurst State School & Hospital V.
Hal derman, 465 U. S. 89, 101 (1984) (“The El eventh Anmendnent bars a
suit against state officials when the state is the real,
substantial party in interest. ... [T]he general rule is that
relief sought nomnally against an officer is in fact against the
sovereign if the decree would operate against the latter.”)
(citations omtted).
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DENNI'S, G rcuit Judge, dissenting.

The majority holds, incorrectly in ny opinion, that the Fam |y
and Medi cal Leave Act of 1993, 29 U.S.C. § 2601, et seq., (“FMA")
is not “appropriate legislation” by which Congress has power to
enforce the equal protection of the laws provision of the
Fourteent h Anrendnent and that, therefore, the FMLA does not validly
abrogate the El eventh Anendnent imunity barring suits by private
citizens against the states in federal courts. M coll eagues have
been led into error by what | believe to be their m sunderstandi ng

of Kinel v. Florida Board of Regents, 120 S.Ct. 631 (2000), Gty of

Boerne v. Flores, 521 US. 507 (1997), the prior Fourteenth

Amendnent jurisprudence, and the legislative record of the FM.A

For these reasons, | respectfully dissent.

| .
It is common ground in this litigation that Congress in the
FMLA unequivocally expressed its intent to abrogate state
immunities. See 29 U S. C. 88 2611(4)(a)(iii); 2617(a). However,
the majority holds that Congress did not enact the FMLA pursuant to
a valid exercise of power under the Fourteenth Anmendnent. The
majority bases its decision primarily on the Suprene Court’s recent

holding in Kinel. Kinel was deci ded subsequently to oral argunent

in the present case, and the parties have not been afforded an
opportunity to brief us on Kinel's neaning or effect. In the

absence of adversarial input, the magjority | ooks at Boerne and all
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of the prior jurisprudence through the wong end of Kinel's
perspective gl ass.

The majority reads Kinel as standing for two propositions that

woul d drastically reduce Congress’ enforcenent power under section
5 of the Fourteenth Anendnent.® First, the mpjority views the
phrase “congruence and proportionality,” used in Kinel and Boerne
to describe appropriate 8 5 |l egislation, as placing new, stricter
limts on Congress’ exercise of its Fourteenth Anendnent
enforcenent power. Second, the majority reads the “congruent and
proportional” phrase as supplanting the “rational neans” standard
for mneasuring Congressional power announced by Chief Justice

Marshall in MCulloch v. Miryland, 17 U S. (4 Weat.) 316, 421

(1819), and applied to |legislation enacted under section 5 of the

Fourteenth Anmendnent by the Suprene Court in Ex Parte Virginia,

100 U.S. (10 Oto) 339 (1879) and Katzenbach v. Mrgan, 384 U. S.

641 (1966). Accordingly, the majority would apply its version of
t he “congruent and proportional” requirenent exclusively and across
the board, even to 8 5 legislation designed to renedy or deter

governnent al di scrim nation based on race, gender, or other suspect

8As | understand the majority opinion, it views Kinel and Gty
of Boerne as a departure of revolutionary proportions from the
Court’s precedents and doctrine of stare decisis: Congress can no
| onger enact any legislation to deter equal protection violations
of any kind without a legislative record evincing a significant
pattern of unconstitutional state discrimnation, and preventive
| egi slation designed to deter state discrimnation agai nst suspect
or quasi-suspect classes is not appropriate if that |egislation
prohi bits substantially nore constitutional than unconstitutional
state enpl oynent decisions or actions.

29



44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

or quasi-suspect classification.

The mpjority, in ny opinion, is mstaken on both points.
First, neither Kinel nor Boerne held that Congress nust establish
an evidentiary predicate for Ilegislation that constitutes a
rational means  of deterring and preventing governnental
di scrim nation agai nst persons on the bases of race or gender. The
Suprene Court has never suggested that Congress cannot rely on the
Suprene Court’s recognition of such suspect or quasi-suspect
classes in enacting legislation to deter violations of their
constitutional rights. Because Congress’ express power to
| egislatively enforce the Equal Protection Cl ause of the Fourteenth
Amendnent is concurrent with the Court’s judicial power to enforce
t he Amendnent, Congress is not required to establish an evidentiary
predi cat e i ndependent of the Court’s decisions identifying suspect
classes in order to enact legislation pursuant to 8 5 to protect
individuals from the denial of the equal protection of the |aws
based on race, gender or other suspect classifications.

Second, the Suprene Court in Kinel and Boerne reaffirned and
didnot imt or replace the McCull och “rational neans” standard as

adopted by Ex Parte Virginia, Katzenbach v. WMrgan, and their

progeny. ¢ Thus, “congruence and proportionality” includes or is

The majority’s conflation of the “rational neans” standard

for appropriate Congressional legislation wunder 85 of the
Fourteenth Anendnent with the “rational basis” equal protection
scrutiny level is wunfortunate and tends to obstruct coherent

di al ogue. See Maj. Op., at 19-21. The majority confuses the
simlar-sounding terns, “rational neans” and “rational basis,”-
terms which in fact denote strategically different constitutional
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consistent with the neaning of “rational neans” or “necessary and

proper” as defined by MCulloch, Ex Parte Virginia, Mrgan, and

their progeny; or signifies the difference between | egislation and
constitutional interpretation, as suggested by Boerne; or
recogni zes the correlation between the ranges of judicial and
| egi slative powers to enforce the Equal Protection Cl ause on behal f
of suspect, quasi-suspect and non-suspect cl asses, as suggested by
Kinel; or all of the above. Assum ng arguendo, however, that Kinel
or Boerne purports to place any newlimts on Congress’ |egislative
power, the majority errs in applying those limts to the present

case because the Court in Kinel nmade it very clear that its hol ding

does not apply to 8 5 legislation designed to renedy or deter
governnental discrimnation based on race or gender.

Undoubt edly, Congress is enpowered by section 5 of the
Fourteenth Amendnent to enact | egi slation prohi biting
constitutional state action if such a lawis a rational neans of
preventing or deterring unconstitutional governnental gender
discrimnation. |In the present case, the State has not attenpted
to show that any particular governnental gender classification is

constitutional because it serves an i nportant governnment objective.

anal yses. “Rational neans” has been used to descri be Congressi onal
| egi sl ati on under 85 of the Fourteenth Arendnent that appropriately
renedi es or deters states’ violations of 81 of the Anendnent. See
Kat zenach v. Morgan, 384 U.S. 641, 650-651 (1966)(“[T] he McCul | och
V. Maryland standard is the neasure of what constitutes
“appropriate | egislation” under 8 5 of the Fourteenth Amendnent.”)
The rational basis test is used to determne whether state
di scrimnation against a non-suspect class is constitutionally
infirm See Kinel, 120 S.C. 631, 646 (2000).
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Consequently, the only question in the present case i s whether the
FMLA, by prohibiting and requiring certain constitutional state
enpl oynent practices, is a rational neans of preventing and
deterring unconstitutional governnental gender discrimnation and
is therefore appropriate section 5 legislation. | believe that it
is self-evident that the FMLA is a rational neans of deterring
gender - based discrimnation and that the Constitution does not
require that Congress buttress its enactnent with any particul ar
kind of legislative record. In the alternative, however, if common
know edge and the statute itself are deened to provide insufficient
illumnation, the legislative history and | egislative records of
the FMLA and other legislative activity from which it stens
abundantly denonstrate that it 1is a rational neans to an

appropri ate Congressional end.

.

A
As | read the Suprene Court’s opinions in Kinel and Boerne,
they do not drastically alter or restrict Congress’s authority
under section 5 of the Fourteenth Anmendnent to enforce the equal
protection of the laws provision of section 1 of the anmendnent as
the majority contends. The majority, in effect, concludes that
Ki el inposes a kind of dual probability-of-success and
substanti al -evidence test for determning whether an act of

Congress passes nuster as appropriate 8 5 |1legislation. The
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majority states that: “A two part test [for determ ning whether
legislationis ‘congruent and proportional’] enmerges fromKinel[:]”
[1]* At the first st ep, we. ..determ nfe] what type of
constitutional violation the statute under review is designed to
prevent.” [2] “[T]he legislation will not be consi dered congruent
and proportional [,]” and therefore, not appropriate, if: [a] “[the]
| egi slation prohibits substantially nore state enpl oynent deci si ons
and practices than would |Iikely be held unconstitutional under the
appl i cabl e equal protection standard,” or [b] “Congress fails to
include in the legislative record of a prophylactic statute any
evi dence of a significant pattern of unconsti tuti onal
discrimnation by the States[.]” Maj.Op., at 5-7 (internal
quot ati on marks, brackets and footnotes omtted). | do not believe
t hat the mjority’s two part probability-of-success and
subst anti al -evi dence test “energes froni or reasonably can be drawn
fromKinel .

Kinel affirns that “Congress’ § 5 power is not confined to the
enact nent of legislation that nerely parrots the preci se wordi ng of
the Fourteenth anmendnent. Rather Congress’ power ‘to enforce’ the
Amendnent includes the authority both to renmedy and to deter
vi ol ation of rights guaranteed t hereunder by prohibiting a sonewhat
broader swath of conduct, including that which is not itself
forbi dden by the Anendnent’s text.” Kinel, 120 S.C. at 644

(citing Boerne, 521 U. S. at 518) (quoting Fitzpatrick v. Bitzer 427

US 455 (1976)); =see also Laurence H  Tribe, Anmerican
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Constitutional Law 8§ 5-16, at 949 (3d. Ed. 1999). It is true that
t he Boerne Court stated that Congress does not have “the power to
decree the substance of the Fourteenth Anendnent’s restrictions on
the States” and that“[t]he power to interpret the Constitution in
a case or controversy remains in the Judiciary.” Boerne 521 U. S.
at 519, 524. Nevertheless, the Court also nmade clear that under
section 5 Congress has broad freedom of choice or action in
determ ni ng t he boundary bet ween nmaki ng a substanti ve change in the
constitution and an act of enforcenent |egislation, whether

remedi al or deterrent. Id. at 518-19 (citing South Carolina v.

Kat zenbach, 383 U.S. 301, 326 (1966)).

MIlitating against the majority’s notion of inposing a kind of
probability-of-success/substantial -evidence test upon Congress,
Ki nel endorses Boerne’'s reaffirmation of Congressional autonony:
“As a general matter, it is for Congress to determ ne the nethod by
which it will reach a decision” as to the risk of Fourteenth
Amendnent vi ol ati ons and t he nmeans by whi ch particular evils shoul d
be prevented or renedied. Boerne, 521 U S. at 531-32; see also
Kinel, 120 S.C. at 644. The Court did not in either case | ay down
any probability of success ratio, procedural nethod, evidentiary
rule or burden of proof standard for Congress to follow in
performng its separate and i ndependent | egislative function. The
Court did not presune to treat Congress as an inferior court or
admnistrative tribunal; to the contrary, Boerne and Kinel nerely

illustrate that when Congress’ purpose is anbiguous, as it is apt
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to be in section 5 legislation concerned with governnental
di scrimnation against non-suspect classes or wth generally
applicable state laws inposing nerely incidental burdens on
religion, the Court wll exam ne the | egislative history and record
to determ ne Congress’ objective, just as it does when the neani ng
of any Congressional act is vague or anbiguous. Thus, Kinel’s
comentary on the ADEA | egislative record and history 1is directed
toward judicial review of section 5 legislation ainmed at non-
suspect class discrimnation, and is not intended as an inproper
judicially inposed blanket stricture upon Congress’ |egislative
process itself:

That the ADEA prohibits very little conduct likely to be

hel d unconstitutional, while significant, does not al one

provide the answer to our 8 5 inquiry. Difficult and

i ntractabl e probl ens often require powerful renedies, and

we have never held that § 5 precludes Congress from

enacting reasonably prophylactic legislation. Qur task

is to determ ne whether the ADEAis in fact just such an

appropriate renedy [to a state act of non-suspect

discrimnation so irrational as to be unconstitutional

even under a rational basis review] or, instead, nerely

an attenpt to substantively redefine the States’ |ega

obligations with respect to age discrimnation. One

means by which we have nmade such a determnation is by

exam ning the legislative record containing the reasons
for Congress’ action.

120 S.Ct. at 648. Indeed, Kinel reiterates “that |ack of support
is not determnative of the 8 5 inquiry.” 1d. (citing Florida

Pr epai d Post secondary Ed. Expense Bd. v. Coll ege Savi nhgs Bank, 119

S.C. 2199, 2209-2210 (1999) (“lack of support in the legislative
record is not determnative.”); Boerne, 521 U S. at 531-532 (“l ack

of support in the legislative record...is not RFRA' s npst serious
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shortcom ng. Judicial deference, in nost cases, is based not on
the state of the | egislative record Congress conpiles but ‘on due
regard for the decision of the body constitutionally appointed to

decide.””) (quoting Oegon v. Mtchell, 400 U S 112, 207 (1970)

(Harlan, J.)); Boerne also reiterates that it did not intend “to

say, of ~course, that 8 5 Jlegislation requires...egregious

predicates.” 1d. at 533; see also Lopez v. Mnterey County, 525
US 266 (1999)(no exam nation of legislative record by 8-1
maj ority upholding a deterrent provision of the Voting R ghts Act
as appropriate |legislation under 8 2 of the Fifteenth Amendnent);
id. at 295 (Thomas, J. dissenting).

The majority clearly m sreads Kinel as nmandati ng t hat Congress

use a judicially prescribed evidence and fact gat heri ng net hodol ogy
or conpile a judicially prescribed evidentiary predicate in
enacting any and every neasure of section 5 legislation. Rather
than limt Congress’ discretion, however, Kinel reaffirnms that “8
5is an affirmative grant of power to Congress” and that “‘[i]t is
for Congress inthe first instance to ‘determ n[e] whet her and what
legislation is needed to secure the guarantees of the Fourteenth
Amendnent,’ and its conclusions are entitled to nuch deference.’”
Kinel, 120 S. . 644. Thus, nothing in Kinel restricts Congress’
freedomto choose whether to take evidence, conduct hearings, seek
experts’ opinions, or torely on history, experience with previous

| egislation, notice of |legislative facts, common know edge, conmon

sense, or a conbination of such factors. The Court has not and

36



217

218

219

220

221

222

223

224

225

226

227

228

229

230

231

cannot legitimately inpose any set form of judicially nade
procedures, standards, or quantum of evidence requirenents upon
Congr ess. Congress is a wunique institution, separate and
i ndependent from the judicial branch and is not required by the
constitution to operate like courts or follow the rules governing
adversarial litigation.

From the text of Kinel itself and from the context and
under pinnings of its analysis, it is evident that the majority is
m st aken in concluding that Kinel narrowed the scope of Congress’
section 5 legislative enforcenent powers or established a new
bl anket requirenent of adequate | egislative records for all section
5 enforcenent legislation. Rather, in ny opinion, Kinel does not
attenpt to nmke any new law but instead represents a
straightforward application of the well-settled principles

est abli shed by the Court’s prior jurisprudence.®8

68 Accordingly, | disagree with the majority’s suggestion that
Kinel calls into question this circuit’s recognition of the
abrogation of El eventh Amendnent immunity by the ADA under section
5 of the Fourteenth Anmendnent in Cool baugh v. State of Louisiana,
136 F.3d 430 (5" Cr. 1998). Conpared to the FM.LA, the ADA
presented a nore debatabl e abrogati on question, as it is designed
to renedy and deter discrimnation on the basis of disability or
handi cap, rather than race or gender. However, Cool baugh i s binding
on the present panel, regardless of the majority’s predilections.
See Nei nast v. Texas, F.3d ___, 2000 W. 827920 (5'" Cir. 2000)
(post-Kinel case recogni zi ng Cool baugh as binding). Mor eover,
reasonable jurists in other circuits do not read Kinel as auguring
Cool baugh’s dem se. See Kilcullen v. New York State Dept. of
Labor, 205 F.3d 77 (2" Cir. 2000) (post-Kinel case finding the ADA
properly enacted under section 5); Erickson v. Board of Governors
of State Colleges and Universities for Northeastern lllinois
University, 207 F.3d 945, 953 (7' Cir. 2000) (Wod, J.,
di ssenting). Consequently, it would be nore appropriate for the
maj ority to consi der how Cool baugh m ght be reconciled with Kinel,
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Besi des m sconstruing Kinel and Boerne as placing newlimts,

stricter than the “rational neans” standard, on Congress’
Fourt eent h Anendnment enf orcenent powers, the majority overl ooks t he
significant difference noted by these cases bet ween a Congr essi onal
act designed to deter governnental equal protection violations
agai nst suspect or quasi-suspect classes and other types of
preventive legislation purportedly enacted pursuant to the
enforcenment sections of the Reconstruction Anmendnents. Ki nel
explicitly distinguished governnental discrimnation on the basis
of age from state action based on race, gender, or other suspect
cl assifications:

Age cl assi fications, unli ke governnental conduct based on
race or gender, cannot be characterized as ‘so sel dom
relevant to the achievenent of any legitimte state
interest that |aws grounded in such considerations are

deened to refl ect prejudice and antipathy.’” J eburne v.
G eburne Living Center, Inc., 473 U S. 432, 440 (1985).
d der per sons, agai n, unli ke those who suffer

di scrimnation on the basis of race or gender, have not
been subjected to a ‘history of purposeful unequal
treatnent.’ Miurgia, supra, at 313, (quoting San Antonio
| ndependent School Dist. v. Rodriguez, 411 U S 1, 28

(1973)). add age also does not define a discrete and
insular mnority because all persons, if they |live out
their nornmal life spans, w | | experience it.

Accordingly, as we recognized in Mirgia, Bradley, and
G egory, age is not a suspect classification under the
Equal Protection C ause. See, e.q., Gegory, supra, at
470; Bradley, supra, at 97; Miurgia, supra, at 313-314.
States may discrimnate on the basis of age w t hout
offending the Fourteenth Anendnent if the age
classification in question is rationally related to a
legitimate state interest. The rationality conmanded by
the Equal Protection Clause does not require States to
mat ch age distinctions and the legitimate interests they

rat her than abandon Cool baugh prenmaturely.
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serve with razorlike precision. As we have expl ai ned,
when conducting rational basis review ‘we wll not
overturn such [governnent action] unless the varying
treatnent of different groups or persons is so unrel ated
to the achievenent of any conbination of legitimte
pur poses that we can only conclude that t he

[ governnent's] actions were irrational.’ Bradley, supra,
at 97. In contrast, when a State discrimnates on the

basis of race or gender, we require atighter fit between
the discrimnatory neans and the legitinate ends they
serve. See, e.qg., Adarand Constructors, Inc. v. Pena,
515 U. S. 200, 227 (1995) (‘[Racial] classifications are
constitutional only if they are narrowmy tailored
nmeasur es t hat further conpel i ng gover nnment a
interests’); Mssissippi Univ. for Wwnen v. Hogan, 458
U S 718, 724 (1982) (hol ding that gender cl assifications
are constitutional only if they serve ‘inportant
gover nnent al objectives and ... the discrimnatory neans
enpl oyed’ are ‘substantially related to the achi evenent
of those objectives’ (citation omtted)).

120 S.Ct. at 645-646 (citations partially omtted).

I n other words, Kinel can be read to adnoni sh that: Unlike age
or other classifications subject to rational basis review,
gover nnent al conduct based on race or gender is deened to reflect
prejudi ce and antipathy because it is so seldomrelevant to the
achi evenent of any legitinmate state interest. Persons who suffer
discrimnation on the basis of race or gender have been subjected
to a history of purposeful unequal treatnent. A suspect class
defines a discrete and insular mnority. Race and gender are
suspect cl asses under the Equal Protection Cause. See id. Racial
classifications are constitutional only if they are narrowy
tailored neasures that further conpelling governnental interests.
Cender classifications are constitutional only if they serve
i nportant governnental objectives and the discrimnatory neans are

substantially related to the achi evenent of those objectives. See
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id. at 646.

Moreover, Kinel denonstrates that the history of States
unequal treatnent of persons based on race or gender clearly
justifies the strongest exercise of powers by the Court and the
Congress to enforce the Fourteenth Anmendnent equal protection
guarantee. Accordingly, there is an inportant corollary between
the Court’s strict scrutiny of state action based on suspect
classifications and Congress’ vast power to adopt strong neasures
to renmedy and deter governnental discrimnation against persons
based on race or gender.

I n San Ant oni o | ndependent School Dist.v. Rodriquez, 411 U. S.

1, 28 (1973), a case cited as instructive by Kinel, the Court
identified a suspect class as one “saddled with such disabilities,
or subjected to such a history of purposeful unequal treatnent, or
relegated to such a position of political powerlessness as to
command extraordinary protection fromthe majoritarian political
process.” The Court in Kinel indicated that age, unlike race or
gender, is not a suspect classification warranting either judicial
strict scrutiny or section5 | egislationthat presunmes governnent al
action based on every age classification to be unconstitutional.
For exanple, the Court in Kinel stated: “d der persons...unlike
those who suffer discrimnation on the basis of race or gender,
have not been subjected to a “history of purposeful unequal
treatnent.” 120 S.Ct., at 645. “The [ ADEA], through its broad

restriction on the use of age as a discrimnating factor, prohibits
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substantially nore state enpl oynent decisions than would |ikely be
held wunconstitutional wunder the applicable equal protection,
rati onal basis standard.” Id. at 647. “Measured against the
rati onal basis standard of our equal protection jurisprudence, the
ADEA plainly inposes substantially higher burdens on state
enpl oyers[, inposing] substantive requirenents...at alevel akinto
our hei ghtened scrutiny cases under the Equal Protection C ause.”
Id. at 648. “[Thus,] the ADEA s protection extends beyond the
requi renents of the Equal Protection C ause.” Id. “Congress,
through the ADEA, has effectively elevated the standard for
anal yzi ng age discrimnation to heightened scrutiny.” |d.

In contrast, governnental action based on race or gender
classifications is presuned to be wunconstitutional, warrants
hei ghtened or strict judicial scrutiny, and places the burden of
justification entirely on the state. Wth respect to sex

di scrimnation, the Suprene Court in United States v. Virginia, 518

U. S 515, 531 (1996) (VM Case) held: “Parties who seek to defend
gender - based governnent action nust denonstrate an ‘exceedingly
persuasive justification” for that action.” (citing J.E B. V.

Alabama ex rel. T.B., 511 US 127, 136-137, n. 6 (1994);

M ssissippi Univ. for Whnen, 458 U. S. at 724). Furthernore, the

Court in the VM case noted that: “Wthout equating gender
classifications, for all purposes, to classifications based on race
or national origin, the Court, in post-Reed decisions, has

carefully inspected official action that closes a door or denies
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opportunity to wonen (or to nen).” |Id. at 532 (citing J.E. B., 511
U. S at 152 (Kennedy, J., concurring) (case | aw evol ving since 1971
“reveal [s] a strong presunption that gender classifications are
invalid’)). “To summarize the Court’s current directions for cases
of official classification based on gender[,]” the Court in the VM
case stated: “Focusing on the differential treatnment or denial of
opportunity for which relief is sought, the review ng court nust
determ ne whether the proffered justification is exceedingly
persuasi ve. The burden of justification is demanding and it rests
entirely on the State. The State nust show at |east that the
chal | enged classification serves i npor t ant gover nnent al
objectives.” 1d. at 532-533 (internal quotations, citations and
brackets omtted).

As Kinel suggests, when the Suprene Court identifies a
governnent classification of persons as suspect or quasi-suspect,
it effectively broadens the scope of Congressional power to renedy
or deter governnental discrimnation based on that classification.
See Kinel, 120 S.Ct. at 646. Congress nmay rely on the presunption
that state action based on the suspect classification is
unconsti tuti onal in enacti ng | egi slation t hat out | aws
constitutional conduct as a rational neans of deterring such

presunptively unconstitutional governnental conduct.® Thus,

89 Governnental gender classifications are presunptively
invalid. E.g., United States v. Virginia, 518 U S at 532 (citing
J.EB. v. Alabama ex rel. T.B., 511 U S 127, 152 (Kennedy, J.
concurring)). Section 5 legislation outlaw ng constitutional
conduct to prevent or deter violations of suspect or quasi-suspect
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Congress is not required to conpile an evidentiary |egislative
record to prove that a suspect class previously identified by the
Suprene Court is still “saddled with such disabilities, or
subjected to such a history of purposeful unequal treatnent, or
relegated to such a position of political powerlessness as to
command extraordinary protection fromthe majoritarian political
process.” Rodriquez 411 U S. at 28. That the class in questionis
marked sufficiently by the traditional indicia that identify a
suspect class has al ready been established by the Suprene Court’s
deci si on.

In fact, Kinel's recognition of the parallel or kinship

classes’ rights has consistently been upheld. See, e.g.,
Fitzpatrick v. Bitzer, 427 U S. 445, 453, n.9 (1976) (federal court
action under Title VIl by present and retired male enpl oyees of
Connecticut against the state, based on governnental gender
discrimnation in state retirenent plan, was not precluded by the
El eventh Amendnent. It was undi sputed that Congress enacted Title
VII, which grants renedi al and deterrent protection to suspect and
guasi - suspect classes, and its 1972 Anendnents extendi ng coverage
to the States as enpl oyers, pursuant to its power under 8 5 of the
Fourteenth Anendnent.); Katzenbach v. Myrgan, 384 U S. 641, 652
(1966) (upholding 8 4(e) of the Voting R ghts Act of 1965 as
appropriate |legislation under 8 5 of the Fourteenth Anmendnent “to
secure for the Puerto Rican comunity residing in New York
nondi scrim natory treatnent by governnent—-both in the inposition of
voting qualifications and the provision or admnistration of
governnental services, such as public schools, public housing and
|law enforcenent.”); Lopez v. WMnterey County, 525 U S 266
(1999) (Hi spanic voters successfully challenged unprecleared
ordi nance changi ng nethods for electing county judges enacted by
Mont erey County, whi ch was designated a jurisdiction covered by the
precl earance requirenent, 8 5 of Voting R ghts Act of 1965,
al t hough the el ection change was required by state law, California
itself was not a covered jurisdiction, and, according to Justice
Thomas’ dissent, id., at 295-296, there had “been no |egislative
finding that the State of California has ever intentionally
discrimnated on the basis of race, color, or ethnicity wth
respect to voting.”)
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between the powers and duties of the Court and those of the
Congress to enforce the equal protection clause against
governnental discrimnation on the basis of race or gender wth
hei ghtened stringency was anticipated by at |east three Circuit

Courts of Appeals in interpreting Boerne. See MIIls v. Mine, 118

F.3d 37 (1t Gr. 1997); Abril v. Commonwealth of Virginia, 145 F. 3d

182 (4" Cir. 1998); Velasquez v. Frapwell, 160 F.3d 389, 391 (7N

Cir. 1998) vacated in part 165 F.3d 593 (7" Cir. 1999).

The Kinel Court recogni zed that even governnent al
di scrim nation based on classifications subject only to rational
basis judicial review can present “[d]ifficult and intractable
problems ...requir[ing] powerful renedies” that allow Congress
under 8 5 to enact “reasonably prophylactic legislation.” Kinel,
120 S.Ct. at 648. Further, such legislation will upheld when the

Court can determne that the act iIs in fact just such an
appropriate renedy” by, for exanple, “examning the |egislative
record containing the reasons for Congress’ action.” 1d. Thus,
the Court in Kinel did not inpose a blanket evidentiary or proof
requi renment upon Congress’ section 5 powers; instead, the Court
exam ned the ADEA' s legislative record in Kinel only to determ ne
whet her that act, which did not address state discrimnation on the
basis of a suspect classification, was in fact an appropriate
remedy for a state act of discrimnation against a non-suspect

class that was so irrational as to be a denial of equal protection

under the rational basis standard of review
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Accordingly, | believe that the majority msreads Kinel as
defining a bl anket test for all section 5 legislation. The holding
in Kinel clearly was not intended to apply to statutes which
prohi bit constitutional behavior as a rational neans to deter
unconstitutional discrimnation against a suspect or quasi-suspect

cl ass.

L1,

To determine whether the FM.A is appropriate section 5
|l egislation, the majority errs by relying upon a superficial
readi ng of the | atest several cases, which as discussed supra did
not alter the section 5 analysis in the present case, rather than
properly exam ning the statute within the larger franmework of the
entire body of jurisprudence regarding constitutional grants of
both Ilegislative and judicial powers to enforce the equal
protection of laws provisions of the Fourteenth and Fifteenth
Amendnents  agai nst gover nnent al action based on suspect
cl assifications.

Section 5 of the Fourteenth Amendnent is a congressional
enforcenent clause virtually identical to those found in the
Thirteenth, Fifteenth, Eighteenth, N neteenth, Twenty-third,
Twenty-fourth, and Twenty-sixth Anmendnents. To determne if
Congress is acting pursuant to its enforcenent clause powers, we
| ook to whether the act is a rational neans to an end that is

conprehended by the underlying constitutional anendnent. See

45



435

436

437

438

439

440

441

442

443

444

445

446

447

448

449

450

451

452

453

454

e.q., South Carolina v. Katzenbach, 383 U. S. at 324, 326 (uphol di ng

Voting Rights Act of 1965 wunder the Fifteenth Anmendnent's

enforcenent clause); Janes Everard’s Breweries v. Day, 265 U S.

545, 558-59, 563 (1924) (uphol di ng Suppl enental Prohibition Act of
1921 under the Ei ghteenth Anendnent’s enforcenent clause); MIIs,

118 F.3d at 44; Vel asquez, 160 F.3d at 391.7°

In Ex Parte Virginia, 100 U.S. (10 Oto) 339(1879), the Suprene
Court interpreted Congress’ power to enact “appropriate
| egi slation” under the Gvil War Anendnents broadly, in line with

MCulloch v. Mryland, 17 US. (4 Weat.) 316, 421 (1819),

concluding that “[w] hatever legislation is...adapted to carry out
t he obj ects the anendnents have in view, whatever tends to enforce
subm ssion to the prohibitions they contain, and to secure to al
persons the enjoynent of perfect equality of civil rights and the
equal protection of the |aws against state denial or invasion, if
not prohibited, is brought within the domain of congressional
power.” 1d. at 345-346.

In Katzenbach v. ©Mrgan, 384 U S. 641 (1966), the Suprene

Court held that 8 5 of the Fourteenth Amendnent “is a positive

grant of legislative power authorizing Congress to exercise its

°See al so Laurence H. Tribe, Anerican Constitutional Law, 8§
5-17, at 959-960 (3'Y ed. 1999) [hereinafter Tribe]: “Katzenbach v.
Morgan and all its progeny spanning nearly 34 years by the turn of
the century, have now settled beyond question that, in order to
enforce 8 1 of the Fourteenth Amendnent, Congress may, acting
pursuant to 85, outlaw practices that are not thensel ves viol ati ons
of 8 1 in any sense —provided one can show that outlaw ng those
practices is a rational way to deter or to renedy actions that
woul d violate 8 1.” (Footnote and enphasis omtted).
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di scretion in determ ni ng whet her and what | egislationis neededto
secure the guarantees of the Fourteenth Anendnent.” |d. at 651.
In particular, the Court determ ned that a Congressional enactnent
is “appropriate |egislation” under section 5 for Equal Protection

purposes if: [1] “under the McCulloch v. Mryland standard, [it]

may be regarded as an enactnent to enforce the Equal Protection
Clause, [2] it is plainly adapted to that end and [3] it is not
prohi bited by but is consistent with the letter and spirit of the
constitution.” Id. at 651 (footnote and internal quotations
omtted).

Consequent |y, under MCulloch, Ex parte Virginia, Katzenbach

v. Morgan and their progeny Congress may, when acting pursuant to
85 to enforce 81 of the Fourteenth Amendnent, “outlaw practices
that are not thensel ves violations of 8 1 in any sense—provi ded one
can show that outlawi ng those practices is a rational way to deter
or to renedy actions that would violate 8 1.” See Tribe, supra
n.3. As noted above, rather than being limted, the well settled
principle that Congress has the power to prohibit conduct which is
not itself unconstitutional as a rational neans of preventing or
deterring viol ations of the Fourteenth Amendnent was recogni zed and

reaffirmed by both Kinel and Boerne. See also Lopez, 525 U. S at

282 (post-Boerne case reaffirmng the well established principles
that (1) “the Reconstruction Anendnents by their nature contenpl ate
sone intrusion into areas traditionally reserved to the States” and

that (2) “legislation which deters or renedies constitutional
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violations can fall within the sweep of Congress’ enforcenent power
even if in the process it prohibits conduct which is not itself
unconstitutional and intrudes into | egislative spheres of autonony
previously reserved to the states”).

A nunber of distinguished jurists applying the Katzenbach v.

Morgan test, as interpreted by Fitzpatrick, have expressly or

inplicitly adopted the viewthat section 5 | egislation designed to
remedy, deter or prevent denial of equal protection of the laws to
a suspect or quasi-suspect class will be deened appropriate if the
Court can see that it is a rational neans of furthering that
purpose, as the risk that any differentiation on such basis would

be unconstitutional is significant. See, e.q., MIlls, 118 F. 3d at

44; Abril, 145 F.3d at 187, n.1ll; Velasquez, 160 F.3d at 391,

Corpus v. Estelle, 605 F.2d 175, 180 (Wsdom J.). This idea is

clearly inplied by, or reasonably inferred from the Court’s
opinion in Kinel.

The theory is bolstered by the Court’s approval of severa
inportant civil rights neasures designed to prevent or deter
unconstitutional governnment discrimnation based on race or sex by

outl awi ng constitutional governnent actions. See,e.q., Fitzpatrick,

427 U.S. at 456 (affirmng that Title VII abrogated the States
El eventh Anmendnent immunity with regards to sex discrimnation
including disparate effects inequality in enploynent); South

Carolina v. Katzenbach, 383 U S at 324 (upholding under the

Fi fteenth Anrendnent, certain enforcenent provisions of the Voting
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Ri ghts Act of 1965 designed to both remedy and deter governnenta

race discrimnation in voting); Katzenbach v. Mrgan, 384 U.S. at

652(uphol di ng the Voting Ri ghts Act provision that banned ot herw se
valid English I|anguage requirenent for voting as appropriate
| egi slation enforcing the Equal Protection Cl ause of the Fourteenth
Amendnent); Lopez, 525 U S. at 282 (upholding the Voting R ghts
Act’s application of pre-clearance requirenents against partially
covered state governnments as appropriate legislation deterring
violations of the Fifteenth Amendnent by county governnents at the
direction of the state).

Accordingly, unlike the magjority, | do not believe that the
Constitution or the Suprene Court’s decisions require Congress to
cite specific evidence of actual constitutional violations when the
evil it seeks to renedy, deter or prevent 1is governnental
di scrimnation against persons based on race, gender or other
characteristics that the Suprene Court has recogni zed as marking
a group as a suspect class. In the judicial enforcenent of the
Equal Protection C ause, a wvalid claim of gover nnent al
di scrim nation against a suspect class calls for a shifting of the
burden of production and persuasion to the State to prove that the
| egi slation “nust serve a conpel ling governnent interest, and nust

be narrowy tailored to further that interest.” See Adarand

Constructors, Inc. v. Pena, 515 U S 200, 235 (1995). If the

quasi - suspect classification of gender is involved, the “burden of

justification is demanding and it rests entirely on the state .
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[to] show at |east that the challenged classification serves

i nportant governnental objectives.” VM Case, supra, at 532-533.
Consequent |y, when Congress i s exercising its concurrent power

and duty to enforce the Equal Protection C ause of the Fourteenth
Amendnment on behalf of a group which has been identified as a
suspect or quasi-suspect class by the Suprene Court, Congress is
not required to prove past or potential governnental discrimnation
agai nst that class before proceeding to enact rational neans of
remedyi ng, preventing or deterring the risk of future violations of
the constitutional rights of nenbers of that suspect class. As
di scussed supra, by definition, a suspect class is one which the
Suprene Court has determ ned to have been subjected to both current

and historical discrimnatory treatnent. See, e.qg., Plyler v. Doe,

457 U. S. 202, 216 n. 14 (1982); Rodriguez, 411 U. S. at 28; see al so

Mark Strasser, Suspect C asses and Suspect dassifications: On

Discrimnating, Unwittingly or Oherwise, 64 Tenp.L.Rev. 937

(1991).

Thus, it is possible for a court to determ ne that Congress
was acting pursuant to section 5 of the Fourteenth Amendnent to
prevent or deter violations of 81 of the Arendnent w t hout Congress
having identified any specific evidence of race or gender
discrimnation by the States, if a court can ascertain that the
measure is a rational neans adopted to deter or prevent
di scrim nation agai nst suspect cl asses. Wil e evidence of specific

past constitutional violations against nenbers of a suspect cl ass
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may well help a court to see that deterrent |egislative neans are
rational, it is not always necessary that Congress have devel oped

such evidence. See, e.q., Lopez, 525 U.S. at 282; Kilcullen v. New

York State Dept. of Labor, 205 F.3d 77, 80 n.6 (2" GCr. 2000)

(post-Kinel case holding “that courts nmay |ook beyond the
information in the legislative record in assessing whether a
statute is a wvalid exercise of Congress’s 8 5 powers.”);

Hundertmark v. State of Florida Dlept. of Transportation, 205 F. 3d

1272, 1276 (11" Gir. 2000) (post-Kinel case holding that under the
Equal Pay Act, “[while it is true that Congress has not nmade
simlar findings with respect to wage discrimnation in the public
sector, such findings are not fatal...”). This is consistent with
the Suprenme Court’s continuous support of Congress’ ability to
enact broad prophylactic legislation to prevent race or gender

di scri m nati on. See Kinel, 120 S.Ct. at 648; see also MIls, 118

F.3d at 47. "
For exanple, the Court and this circuit have held, wthout
requi ring specific proof of pervasive constitutional violations,

that Congress may, under section 5, deter wunconstitutional

""This is also consistent with the fact that the Suprene Court
has never held that a statute intended to renedy race or sex
discrimnation was not enacted pursuant to section 5 of the
Fourteenth Amendnent. Conpare Kinel, 120 S.C. at 649; Florida
Prepai d Post secondary Ed. Expense Bd. v. College Savings Bank, 527
U S 627 (1999) (holding the Patent Renmedy Act not enacted pursuant
to section 5); Boerne, 521 U S at 531 (holding the Religious
Freedom Restoration Act not enacted pursuant to section 5) wth
Fitzpatrick v. Bitzer, 427 U S. 445 (1976) (holding Title VII of
the Gvil R ghts Act was enacted pursuant to section 5).

31




574

575

576

577

578

579

di scrim nation agai nst suspect cl asses by outl awi ng constitutional,
non-intentional discrimnation against suspect classes in the
wor kpl ace, > banning constitutional literacy tests,’” banning
constitutional English | anguage requirenents for students educated
only in Spanish in Anmerican schools,’”™ inposing a non-

constitutionally mandat ed requirenent of pre-clearance for changes

?See Fitzpatrick, 427 U.S. at 456. Although the Constitution
does not prohibit non-intentional acts that disparately inpact
suspect classes, Washington v. Davis, 426 U S. 229 (1976), Title
VI | does. Thus, the Suprene Court has already once found that
Congress is acting pursuant to section 5 when outlaw ng broad
swat hs of conduct that are not unconstitutional as a neans to deter
unconstitutional discrimnation on the basis of race or sex. See
Cole, 1997 Sup. . Rev. at 45. This circuit has recently reaffirned
this holding. See Ussery v. Louisiana, 150 F.3d 431, 434 (5" Gr
1998) .

3See Oregon v. Mtchell, 400 U S. 112 (1970); South Carolina
v. Katzenbach, 383 U. S. at 336. The Court in Boerne specifically
cited passages from South Carolina v. Katzenbach that support
Congress’ ability to enact |egislation based on Congress’ rational
belief that such legislation would deter discrimnation wthout
speci fic proof that such discrimnation had occurred. Boerne, 521
U. S at 526 (“Congress could have determ ned that racial prejudice
i s preval ent throughout the Nation, and that literacy tests unduly
| end thensel ves to discrimnatory application, either conscious or
unconsci ous") (opinion of Harlan, J.); ("[T]here is no question but
that Congress could legitimately have concluded that the use of
literacy tests anywhere within the United States has the i nevitable
effect of denying the vote to nenbers of racial mnorities whose
inability to pass such tests is the direct consequence of previous
governnental discrimnation in education") (opinion of Brennan,
J.); ("[Nationwide [suspension of literacy tests] may be
reasonabl y thought appropriate when Congress acts against an evil
such as racial discrimnation which in varying degrees nmanifests
itself in every part of the country") (opinion of Stewart, J.)
(internal citations omtted).

“Kat zenbach v. Mdrgan, 384 U.S. at 651.
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in voting standards,’” and granting non-constitutionally mandated
attorney’s fees to parties bringing victorious clains under the
Civil Rights Act.”® Thus, in this respect | agree wth Judge
Posner, who stated in interpreting this power that Congress can

believe those who “constitute a historically disadvantaged

(‘suspect’) class . . . mght be thought in need of special
protections -- of a glacis in front of the core [constitutional]
prohibitions -- in order to make those prohibitions fully

effective.” Velasquez, 160 F.3d at 391.

Turning to an analysis of the FMLA in |ight of the foregoing
principles, | first enphatically disagree with the mjority’s
pi eceneal , fragnented approach to a determ nation of whether the
statute i s a congruent, proportional and rational neans to prevent
and deter governnental and private gender based discrimnation
The FMLA i s a conprehensive, reticul ated statute that prohibits and
requi res a synergism of constitutional enploynent practices as a
rational nmeans of deterring the difficult and intractable evils of
gover nnent al and privat e gender based di scrimnation in enploynent.
Although a principal goal of the FMA is to deter sex
di scrim nation against nmale and fenal e enpl oyees in granting | eave

time, the statute al so addresses a conplex of inextricably related

“See Lopez, 525 U S at 282; id. at 295 (Thomas, J.,
dissenting) (noting that the Court did so wthout requiring
specific proof in the legislative record); Gty of Rone v. United
States, 446 U.S. 156 (1980).

6See Cor pus, 605 F.2d at 180.
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i ssues and side effects, such as, gender discrimnation based on
sexual stereotypes, counterbal ancing of perceived inequities and
incentives to discrimnate, and the ramfications of the
| egislation for children and famlies. As the majority concedes,
it has no authority to support its atomstic interpretative
met hodol ogy by which it parses the statute into subsections,
exam nes each in isolation, and requires that each be based on its
own separate evidentiary predicate. Proceeding as the proverbi al
blind nmen exam ning an elephant’s parts ny colleagues fail to
di scover the true nature of the creature as a whole. As discussed
infra, the renedies inplenented by the FMLA are not distinct, but
rather were found interdependently necessary as a whole to
effectuate Congress’ stated purpose to deter and prevent
unconstitutional discrimnation.

The FM.A undoubtedly was enacted to deter or prevent
unconstitutional gender discrimnation against enployees by both
governnental and private enpl oyers. Section 2601 of the FMLAlists
the findings and purposes of the FMA related to gender
di scrimnation by public and private enpl oyers:

(a) Congress finds that:

* * *

(5) due to the nature of the roles of nen and
wonen in our soci ety, t he primary
responsibility for famly caretaking often
falls on wonen, and such responsibility
affects the working lives of wonen nore than
it affects the working lives of nen; and

(6) enploynent standards that apply to one
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gender only have serious potential for
encour agi ng enpl oyers to discrimnate against
enpl oyees and applicants for enploynent who
are of that gender.

* * *

(b) I't is the purposes of this Act

(1) to balance the demands of the workpl ace
wth the needs of famlies, to pronote the
stability and econom c security of famlies,
and to pronote national interests in
preserving famly integrity;

(2) to entitle enployees to take reasonable
| eave for nedical reasons, for the birth or
adoption of a child, and for the care of a
child, spouse, or parent who has a serious
heal th conditi on;

* * %

(4) to acconplish the purposes described in
paragraphs (1) and (2) in a nmanner that,
consistent with the Equal Protection C ause of
the Fourteenth Anmendnent, mnimzes the
potential for enploynent discrimnation onthe
basis of sex by ensuring generally that |eave
is available for eligible nedical reasons
(including maternity-related disability) and
for conpelling famly reasons, on a gender-
neutral basis.

(5) to pronote the goal of equal enploynent

opportunity for wonen and nen, pursuant to

such cl ause.
29 U.S.C. § 2601(a)(5)-(6), (b)(1)-(2), (b)(4)-(5); see also S. Rep.
No. 103-3 at 16 (1993) (“A law providing special protection to
wonen or any defined group . . . runs the risk of causing
discrimnatory treatnent. S.5, by addressing the needs of all

wor kers, avoids such a risk.”) and H R Rep. No. 103-8(1), at 29

(1993). It is thus clear that one principal purpose of the FM.A
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was to act as legislation under section 5 of the Fourteenth
Amendnent to prevent or deter sex discrimnation in the granting of
famly | eave by both private and public enpl oyers.

Because a gender classification, as a basis for state action,
I s quasi-suspect under the Equal Protection C ause and calls for
hei ght ened scrutiny,’” the sole inquiry under the Suprene Court’s
cases, including Kinel and Boerne, is whether the FMA's
prohi bition of certain constitutional state conduct is a rational
means to deter gender discrimnation by governnent enployers. By
inposing a fixed anount of |eave tine for both nen and wonen,
Congress has insured that no enployer, private or public, wll be
able to discrimnate in granting |eave tine based on historical,
irrational gender-based stereotypes by either refusing to hire
wonen because of their perceived role as the primary caregi ver and
nurturer of famlies or by refusing to allow leave tine to nen
based on the assunption that wonen are better suited for such
rol es. Thus, it clearly cannot be denied that the FM.LA is a
rational neans of deterring governnmental gender discrimnation
agai nst enpl oyees. That Congress has not chosen a |l ess intrusive
means to achieve this end or that this court would have adopted a

narrower nmeans is entirely irrelevant to the sole issue at hand -

"See, e.qg., United States v. Virginia, 518 U S at 533
(affirmng the heightened constitutional scrutiny for sex
discrimnation); Or v. Or, 440 U S. 268 (1979) (holding state
alinony laws nmay not discrimnate against nen); Califano v.
&ol dfarb, 430 U S. 199, 208 n.8 (1977) (holding discrimnation
agai nst nen nust neet hei ghtened constitutional scrutiny).
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whet her such a neans is a rational way to deter governnental sex
discrimnation.” As it is inpossible to say, in viewof our common
political, social and historical know edge, that the legislationis
not a rational neans of deterrence of wunconstitutional gender
discrimnation, | believe the FM.LA was properly enacted under
Congress’ section 5 enforcenent powers and thus properly abrogates

the States’ Eleventh Amendnent inmmunity.

Even if it were required that Congress conpile a |legislative
record to denonstrate the existence of past and current gender
discrimnation by governnent enployers as a predicate for the
enact nent of the FM.LA pursuant to section 5 (although | believe
there is no such constitutional requisite), the procedural and
| egislative history of the FM.A clearly provides nore than a
sufficient predicate of evidence, findings and facts. The FMLA is
the end result of a lengthy process intended, t hrough the
i nposition of enploynent standards, to deter sex discrimnation
agai nst both nmen and wonen in the granting of |eave tine. The
| egislative history and record bear out that, unlike the mgjority’s
readi ng, Congress enacted the FMLA as a single, conprehensive

response to prevent sex discrimnation in governnental and private

®Furt her, as discussed infra, Congress in fact did attenpt to
deter gender discrimnation through narrower nmeans by enacting the
Pregnancy Di scrimnation Act, and found such neans ineffective.
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wor kpl aces that Congress had unsuccessfully attenpted to address
through nore narrowy tailored | egislation for over three decades.

Initially, Title VI of the Cvil R ghts Act of 1964, 42
US C 8§ 2000e, et. seq., was intended to renedy discrimnation in

the workplace based on, inter alia, sex. In 1972, perceiving

W despread discrimnation on the basis of sex in educational
institutions, Congress anended Title VII to extend its coverage to
such institutions. See HR Rep. 92-238 at n.6 (“Discrimnation
against mnorities and wonen in the field of education is as
pervasive as discrimnation in any other area of enploynent

When they have been hired into educational institutions
wonen have been relegated to positions of |esser standing than
their male counterparts.”). In 1976, however, the Suprene Court
held that Title VIl did not protect discrimnation based on
pregnancy under the theory that such discrimnation is not
di scrim nation based on sex, but rather is discrimnation anong

wonen based on a nedical condition. See Ceneral Electric Co. V.

Glbert, 429 U. S. 125 (1976) (citing Geduldig v. Alello, 417 U. S.

484 (1974)). In response, Congress anended section 701 of Title
VIl by enacting the Pregnancy Discrimnation Act (“PDA"),
effectively overruling Glbert by anmending the definition of
di scrim nation on the basis of sex to include discrimnation on the
basi s of pregnancy. Although not directly addressi ng Geduldig, the
Court didinplicitly recognize that the PDA was proper prophylactic

| egislation to prevent sex discrimnation under Title VIl and thus
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reversed Glbert infull. See Newport News, 462 U. S. at 676 (1983)

(recogni zing that the PDA “not only overturned the specific hol ding
in[Glbert] but also rejected the test of discrimnation enployed
by the Court in that case”).

The PDA, al t hough anmending the definition of discrimnationto
i ncl ude di scrimnation based on pregnancy, failed to affirmatively
grant pregnant workers |leave tinme or the right to return to their
j ob; rather, an enpl oyer only needed to provi de such benefits if he
provi ded themto other tenporarily disabled workers. 1In response,
the State of California enacted | egislation nmandating these rights
for pregnant workers. The California statute was soon chal |l enged
in federal court on the grounds that it required enployers to
di scrim nat e agai nst non-pregnant enployees in violation of Title
VI| as anmended by the PDA. Al though eventually reversed by the
Ninth CGrcuit and the Suprenme Court, the Central D strict of
California held that the California statute did so conflict with

Title VII. See California Savings and Loan Assoc. v. Querre, 479

U S 272 (1987). Perceiving that enacting the PDA had not achi eved
the intended result of preventing discrimnation against either
wonmen or nen in the granting of leave tine in that the States felt
it necessary to affirmatively grant pregnancy |eave to wonen and
not nmen, in 1985 Congress began considering the i ssue of famly and

medi cal | eave. See generally Sabra Craig, Note, The Famly and

Medi cal Leave Act of 1993: A Survey of the Act’'s Hi story, Purposes,

Provi sions and Social Ram fications, 44 Drake L.Rev. 51 (1995).
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In 1985, Representative Pat Schroeder introduced the Parental
and Disability Leave Act of 1985 (“PDLA’) in the House of
Representatives. The PDLA provided for eighteen weeks of unpaid
| eave for both nothers and fathers of newborn or adopted children
and twenty-six weeks of wunpaid |eave for enployees’ non-work
rel ated disabilities or sick children. The PDLA was not consi dered
by the House of Representatives, but was resubmtted in 1986 by
Representative Wlliam Cay and renaned the Parental and Medi cal
Leave Act of 1986 (“PM.A’). The Subcomm ttee on Conpensati on and
Enpl oyee Benefits and the Committee on Post Ofice and Civil
Service conducted joint hearings on the PMA, as did the
Subcomm ttee on Labor Managenent Standards, to determ ne the extent
of discrimnation against nen and in favor of wonen in the
wor kplace with regard to taking leave to care for sick famly
menbers. The full House of Representatives once again failed to
consider the bill. 1In 1989, Representative Cay re-introduced the
Fam |y and Medi cal Leave Act in the House of Representatives. The
1989 version, which was substantially simlar to the 1987 version,
was passed by both the House of Representatives and the Senate but
was vetoed by President Bush in June 1990. In January 1991 Senat or
Chri stopher Dodd introduced the Famly and Medical Leave Act of
1991 to the Senate, which was identical to the bill vetoed by the
President in 1991. Congress then anended the bill, changi ng solely
the anmount of nandatory |eave per year from between eighteen to

twenty-six weeks to twel ve weeks. The Act was eventual | y passed by
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both t he House of Representatives and the Senate, only to be vetoed

once agai n in Septenber 1992 by President Bush. See generally H R

Rep. No. 103-8(11).

In January 1993, Representative WIIliam Ford once again
introduced the Fam |y and Medi cal Leave Act (“FM.LA’) to the House
of Representatives. The | eave provisions of the 1993 FMLA were
substantially simlar to those of the anended 1991 FMLA. H R Rep.
No. 103-8(11) (1993). In considering enactnent of the 1993 FM.A,
the House of Representatives considered both new evidence of
di scrim nation based on sex with regard to | eave and revi ewed the
testinony given at hearings wth respect to the prior
“substantially simlar” bills considered in prior years. H R Rep.
No. 103-8(1). The 1993 FMLA was passed by both the House of
Representati ves and the Senate, and was signed into | awin February
1993 by President Cinton.

As the House Report indicates, the genesis of the FMLA has its
roots in the 1985 proposed | egislation and is substantially sim|lar
to that legislation. Further, the House Report indicates that not
only did Congress know of the previous efforts to enact the FM.A,
but it based each subsequent version on prior versions. The House
of Representatives makes nultiple references to the conmmttee
hearings held for the 1986 PMLA and utilizes sonme of the findings
as a basis for enacting the FMLAA. H R Rep. No. 103-8(1). As a
result of these references it is not only permssible, but

necessary, tolook to the legislative history and i nt ended pur poses
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of these earlier bills as well as the one finally enacted into | aw
in 1993 to determ ne Congressional intent.’®

It appears clear fromthe |egislative history that Congress
percei ved sex discrimnation in the granting of famly and nedi cal
| eave, notably in favor of granting such |eave to wonen, and was
acting accordingly in enacting the FM.A See, e.qg., S. Rep. No.
103-3, at 14 - 15 (1993) (discussing studies by the Bureau of Labor
Statistics highlighting the di screpancy between the availability of
maternity and paternity leave). Testinony in hearings throughout
the legislative process denonstrated that such discrepancies
occurred in both the private and public sectors. See, e.q.,

Parental and Medical Leave Act of 1986: Hearings on H R 4300

Bef ore the Subcomm on Labor Managenent Standards, 99'" Cong., 30,

147 (testinony of Meryl Frank, Director of the Yale Bush Center
Infant Care Leave Project, that “[wle found that public sector
| eaves don’t vary very nmuch fromprivate sector |eaves.”); i1d. at
147 (statenent of the Washington Council for Lawers that *“nen,
both in the public and private sectors, receive notoriously
discrimnatory treatnent in their request for such |eave.”);

Parental and Medical Leave Act of 1987: Hearings on S. 249 Before

t he Subcomm on Children, Fanily, Drugs and Al coholism 100'" Cong.,

364-74 (testinony of Elaine Gordon, Menber of the Florida House of

Despite their protestations, it appears that the mpjority
agrees in that the only legislative history cited in the majority
opinion is fromthese earlier bills, including the 1987 act. See
Maj . Op. at 9.
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845

Representatives, that leave is only granted to fenmale [public]
enpl oyees in Florida and that Florida rejected extendi ng such | eave
to nen); id. at 385 (testinony of Gerald MEntee, Internationa
President, Anerican Federation of State, County and Mini cipal
Enpl oyees that “the vast mgjority of our [public enploynent]
contracts, even though we | ook upon themw th great pride, really
cover essentially maternity |eave, and not paternity |eave. And
this is so key to the bill that it opens up the eyes of enployers

and opens up the eyes of Anerica.”); Famly and Medical lLeave Act

of 1989: Hearings on H R 770 Before the Subcomm on Labor-

Managenent Rel ations, 101t Cong. 271 (statenment of the Concerned

Al l'i ance of Responsi bl e Enpl oyers that 13 states grant famly | eave
to wonen and not nen).#®

The House Report on the 1993 FMLA i ndi cates that Congress was
aware of such testinony and at |east partially relied on this

testinony in enacting provisions of the current FMLA. See, e.q.

8The majority relies heavily on the statenent in Kinel that
the Court would not inpute evidence of age discrimnation by
private enployers to the States. See Kinel, 120 S. . at 649
This statenment nust be taken in the context of Kinel, i.e., that
evidence of private discrimnation based on age has no probative
val ue with respect to unconstitutional discrimnation based on age
by the States because it is so unlikely that discrimnation engaged
in by private enployers would be considered unconstitutional if
engaged in by States. Wth respect to race and gender, however,
because of the significant |ikelihood that any discrimnation by
States on t hose bases woul d be unconstitutional, evidence that such
discrimnation is wdespread throughout the private sector may be
sufficient in itself to justify Congressional enactnent of
prophyl actic |l egislation to prevent such wi despread di scrim nation
frombeing perfornmed by the States. C . Florida Prepaid, 527 U S
at __ ; 119 S.C. at 2207.
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H R Rep. No. 103-8(I) (1993) (“Meryl Frank, director of the Infant
Care Leave Project of the Yale Bush Center in Child Devel opnent and
Social Policy, reported to the conmttee on the 1986 concl usions
and recommendati ons of the Project’s Advisory Commttee on |nfant
Care Leave.”). Further, the Senate Report specifically nentioned
that the FMLA was passed in response to “governnent policies that
have failed to adequately respond to recent econom c and soci al
changes that have intensified the tensions between work and
famly.” S Rep. No. 103-3 at 4 (1993). It thus seens clear that
Congress intended to enact the FMLA at least in part to directly
remedy actual incidents of sex discrimnation in the granting of
famly leave tine that existed in both the public and private

sectors. See generally Garrett v. University of Al abama at

Bi rm ngham Board of Trustees, 193 F.3d 1214, 1228-30 (11'" Cr

1999) (Cook, J., dissenting) (providing a conprehensive di scussion
of the background of the FMLA). Thus, in this respect | cannot
agree with the majority that “Congress identified no pattern of
discrimnation by the States with respect to the granting of

enpl oynent | eave for the purpose of providing famly care,” nor can
| agree that “the legislative record for this provision is devoid
of evidence of public sector discrimnation” against the
tenporarily disabled, as this was precisely what the PDA and then
the FMLA were enacted in response to. Mj.Op. at 10, 11

Thus, even under the majority’s reasoning, | believe there is

nmore than a sufficient evidentiary and factual predicate in the
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| egislative record to support Congress’s determ nation that the
FMLA was a rational neans of deterring and preventing sex
discrimnation by governnental enployers and thus was enacted
pursuant to its section 5 powers. As all parties agree that
Congress provided the necessary clear statenent of its intent to
abrogate, the FMLA as appropriate section 5 legislation properly
abrogates the States’ Eleventh Amendnent immunity under this

rationale as well.
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