IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20627

THOVAS R. BOLIN;, BILLIE F. BOLIN,
Pl ai ntiffs-Appell ees,

STANLEY PATTON; ELENA SM TH; RALPH
FREEZE,
| ntervenor Plaintiffs-

Appel | ees,

ver sus

SEARS, ROEBUCK & CO.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Oct ober 27, 2000

Bef ore REYNALDO G GARZA, JOLLY, and H GE NBOTHAM Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This interlocutory appeal under Rule 23(f) of the Federal
Rul es of Civil Procedure presents defendant Sears, Roebuck & Co.’s
challenge to Rule 23(b)(2) certification of a class of bankrupt
debtors alleging illegal post-bankruptcy collection practices by
Sears. The Bolin plaintiffs raise a second issue: whether 28
US C 8§ 1292(e), the enabling authority for Rule 23(f), is an
unconsti tuti onal del egation of Congress’s power to confer

jurisdiction on the lower federal courts. We uphold the



constitutionality of 8 1292(e). W also vacate the certification
order and remand to the district court to consider the
certification of the class under Rule 23(b)(3) or refornul ati on of
t he cl ass.
I

The Bolin <class consists of consuners who purchased
mer chandi se fromSears on credit, subsequently decl ared bankr uptcy,
and thereafter either nmade paynents to Sears regarding a clained
security interest or pre-bankruptcy debt, had property repossessed

or garnished, or incurred costs in connection with Sears’s

collection efforts. The district court found that the class
nunbers nore than one mllion people.
The plaintiffs contend that Sears enpl oyed nunerous ill egal

practices to coerce paynent of ot herw se-di scharged pre-bankruptcy
debt, including the developnent of and reliance on a chart
inflating the value of <collateral; offers of new credit on
extortionate terns; failure to file redenpti on and ot her repaynent
agreenents; unwarranted assertions of security interests; abusive
litigation practices, including contesting bankruptcy discharges
and filing separate state court actions post-di scharge; and nmaki ng
coerci ve and t hreat eni ng communi cati ons to debtors, both orally and

inwiting.? The suit seeks injunctive, declaratory, and nonetary

! At oral argunment, counsel for Bolin described the
overinflation of collateral value as the heart of the case.
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relief under a variety of theories, including the Bankruptcy Code, ?
RICO 2 and the Truth in Lending Act.* The case follows on the heels
of a narrower class action in which debtors conplained of
violations of the Bankruptcy Code regarding reaffirmation
agreenents.®

The plaintiffs noved for certification, and the district court
certified the class under Federal Rule of Cvil Procedure 23(b)(2).
Sears petitioned for and was granted interlocutory review under
Rul e 23(f). Sears attacks two aspects of the certification order:
that the conduct all eged was generally applicable to the class and
that the damage clains were incidental to the clains for injunctive
relief. Bolin challenges our jurisdiction, arguing that the
enabling authority for Rule 23(f) exceeds Congress’s power to
delegate its jurisdiction-granting authority to the federal courts.

I

We first address our jurisdiction. Bolin challenges the

constitutionality of Federal Rule of Cvil Procedure 23(f), which

allows a court of appeals to permt interlocutory review of a

2 See 11 U.S.C. § 362 (automatic stay).
3 See 18 U.S.C. § 1961 et seq.
“ See 15 U.S.C. § 1601 et seq.

5> See Conley v. Sears, Roebuck & Co., 222 B.R 181, 182-86 (D.
Mass. 1998) (discussing history of case). That case was
conditionally certified wunder Rule 23(b)(3) for settlenent
pur poses, and Sears agrees here that the certification of such
clains woul d be appropriate.



district court’s grant or denial of class action certification.?®
Bolin argues that 28 U S.C. § 1292(e), the authorizing authority
for Rule 23(f), exceeds the scope of rul emaki ng power that Congress
may permssibly delegate to the Suprene Court because only
Congress, not the Court, may confer jurisdiction on the | ower
federal courts.

Section 12927 sets forth several specific instances in which
the courts of appeals may hear interlocutory appeals, including of
orders granting or refusing injunctions® and orders that the
district court finds present controlling questions of | aw and whose
i mredi ate appeal may materially advance the termnation of the
litigation.® Section 1292(e) then provides:

The Suprene Court may prescribe rules, in accordance with

section 2072 of this title, to provide for an appeal of

an interlocutory decision to the courts of appeals that

i's not otherw se provided for under subsection (a), (b),

(c), or (d).?

Rul e 23(f) is promul gated pursuant to that authority.

6 See Fed. R Cv. P. 23(f). The rule was adopted in the 1998
anendnents to the Federal Rules.

728 U.S.C. § 1292 (2000).
8 See 28 U.S.C. § 1292(a).
9 See 28 U.S.C. § 1292(b).
10 28 U.S.C. § 1292(e).



The proposition that only Congress may confer jurisdiction on
the | oner federal courts is a basic constitutional principle. ! At
the sane tinme, Congress nmay delegate to the courts the power to
regulate their own practice.?? The Suprene Court has upheld
Congress’s power to delegate to federal courts through the Rules
Enabl i ng Act the authority to make rul es consistent with Congress’s
statutory nandates.® The Court has broadly interpreted this
rul emaki ng authority to enconpass activities within the “central
m ssion” of the judicial branch.!*

Here, it is clear that Congress intended to all ow the Suprene
Court to nmake new rules for the availability of judicial review,
including the defining of finality for purposes of appeal.® The
question is whether Congress’s grant of authority to expand the

circunstances in which interlocutory appeal is allowed constitutes

11 See U.S. Const. art. |11, 8 1; Insurance Corp. of Ireland,
Ltd. v. Conpagnie des Bauxites de Cuinee, 456 U S. 694, 701-02
(1982) .

12 See Waynman v. Southard, 23 U S. (10 Weat.) 1, 42-43 (1825)
(Marshall, C. J.).

13 See Sibbach v. Wlson & Co., Inc., 312 U.S. 1, 9-10 (1941)
(Congress may delegate its power to regulate the practice and
procedure of the federal courts).

14 See Mstretta v. United States, 488 U. S. 361, 388-90 (1989)
(hol ding as perm ssi ble Congress’s del egation of authority to the
United States Sentencing Conm ssion, part of the judicial branch,
to pronmul gate the federal crimnal sentencing guidelines).

15 See 28 U.S.C. 8§ 2072(c) (2000) (Rules Enabling Act).
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a delegation of the power to confer jurisdiction, or rather
rul emaki ng authority over the courts’ own practices.

The Suprene Court has | ong fashi oned vari ous doctrines through
case law and rules as to the timng of an appeal. For exanple, in
1949, the Court judicially created the Cohen doctrine, which all ows
a party to seek review of an order which finally determ nes an
important claimof right separate fromthe nerits of an action.?®
The Court has al so upheld Federal Rule of Cvil Procedure 54(b),
which allows a district court to certify a judgnent as final if the
underlying order disposes of fewer than all of the issues or
parties in an action;' the Court found the rule to be a valid
exercise of its rulemaking authority and not contrary to 28 U. S. C
§ 1291.1 Although both the Cohen doctrine and Rule 54(b) create
an opportunity for appellate review where none was avail able
before, these creations were deened perm ssi bl e rul enmaki ng by the
Court. Finally, the timng rules for appellate review are

generally set forth by rule, not by statute.?®

16 See Cohen v. Beneficial Indus. Loan Corp., 337 U S. 541,
545-547 (1949).

17 See Fed. R Civ. P. 54(b).

18 See Sears, Roebuck & Co. v. Mackey, 351 U S. 427, 438
(1956); Cold Metal Process Co. v. United Eng’'g & Foundry Co., 351
U S. 445, 453 (1956).

19 See, e.g., Fed. R App. P. 3, 4 (regulating taking of
appeal s by right).



Thus, the Suprenme Court may address the timng of appeals as
interstitial rulemaking wthout affecting Congress’s authority to
determ ne the subject matter jurisdiction of the |ower federa
courts. Al l owance for interlocutory appeal of a class
certification order fits easily wthin this rubric. Even before
the promul gation of Rule 23(f), parties could seek review of class
certification orders through a wit of mandanus under the All Wits
Act. 2?0 Bolin would distinguish mandamus from appeal under Rule
23(f) because nmandanus is granted only wunder extraordinary
ci rcunst ances. W fail to see any constitutional significance,
however, in the frequency with which a rule results in a grant of
interlocutory appeal: <either the Suprene Court nmay permt
interlocutory appeal under certain circunstances, or it may not.

In sum none of these rules, including Rule 23(f), affect the
matters revi ewabl e by the courts of appeals. They affect only when
t hose courts may hear the appeals, an issue apart fromthe right to
confer original jurisdiction on the | ower federal courts. W thus
hold that 8§ 1292(e) is a permssible delegation of rulenaking

authority within the judiciary's central m ssion.?#

20 28 U.S.C. §8 1651. See In re Rhone-Poul enc Rorer Inc., 51
F.3d 1293, 1295 (7th Cr. 1995); In re Fibreboard Corp., 893 F.2d
706, 712 (5th Cir. 1990).

2L W also reject Bolin's argunent that § 1292(e) represents
an inpermssible repeal of Congress’s statutory mandate under
8§ 1292(b). See Cdinton v. Gty of New York, 524 U S. 417 (1998)
(striking down line-itemveto statute). There is no indication in
8§ 1292(b) that Congress intended it to be an exhaustive |list of the
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1]

W now address Sears’'s appeal of the grant of class
certification, exam ning whether the certified class fits within
the confines articulated under Rule 23(b)(2). To certify a class
wWth respect to a claim the district court nust find that the
putative class neets the requirenents of Rule 23(a) and fits within
one of the categories of 23(b). Sears does not challenge the
district court’s analysis under Rule 23(a); it contends only that
certification under (b)(2) was an abuse of discretion.

The court may certify a class under Rule 23(b)(2) if “the
party opposing the class has acted or refused to act on grounds
general |y applicable to the class, thereby nmaki ng appropriate final
injunctive relief or correspondi ng declaratory relief with respect
to the class as a whole.”? The Advisory Conmmttee Notes and our
cases nmake clear that injunctive or declaratory relief is not
“appropriate” when the “final relief relates exclusively or

predom nantly to noney damages.”?® Thus, Rule 23(b)(2) contains two

opportunities for interlocutory appeal; Congress was free to | eave
a wndow in which the Suprene Court could articulate additional
grounds.

2 Fed. R CGv. P. 23(b)(2). Stated another way, this rule
seeks to redress what “are really group, as opposed to individual
injuries.” See Barnes v. Anerican Tobacco Co., 161 F.3d 127, 143
n.18 (3d Cir. 1998). The uniformty of the injury across the cl ass
is what renders the notice and opt-out provisions of (b)(3)
unnecessary. |d. at 143.

2 Fed. R Cv. P. 23(b)(2) Advisory Committee Notes. See
Allison v. Ctgo PetroleumCorp., 151 F. 3d 402, 411 (5th Cr. 1998)
(“Ww . . . have adopted the position taken by the advisory
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requi renents: (1) behavior generally applicable to the class as a
whol e; (2) injunctive relief predom nates over damages sought.

Sears chal l enges the certification under both requirenents.

A

Sears argues that the plaintiffs allege only various ill egal
acts of debt collection, not actions affecting the class as a
whole. Plaintiffs allege a “pattern or practice” by Sears. Such a
“pattern or practice” nmust consist of a uniform policy allegedly
applied against the plaintiffs, not sinply diverse acts in various
circunstances.? Certification is inproper if the nerits of the
claim turns on the defendant’s individual dealings with each
plaintiff.

Here, whil e sonme of the chall enged practi ces appear to present
more of a uniform policy than others, several of the practices
cited by Bolin, if proved, wuld present a case of conduct
applicable to the class: Bolin alleges that the value chart, the
credit offers, the practice of failing to file agreenents with the
bankruptcy court, and the formletters were promnul gated by central
authority and applied across the board. To the extent they are a
centralized policy, they would be evidenced by Sears’s policy

manual s, custoner accounts, and recovery records. These al | egati ons

commttee that nonetary relief may be obtained in a (b)(2) class
action so long as the predom nant relief sought is injunctive or
declaratory.”).

24 See Charles Alan Wight, Arthur R Mller & Mary Kay Kane,
Federal Practice & Procedure § 1775 at 448 & n.3 (2d ed. 1986).
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are anal ogous to the reaffirmation filing issue in the prior class
action, which Sears concedes was properly certified. Thus, the
plaintiffs have al | eged behavi or general ly applicable to the cl ass.
B

Sears also argues that the relief sought is predom nantly
monetary damages, not injunctive relief. In Alison v. Gtgo
Petrol eum Corp.? we held that “nonetary relief predom nates .
unless it is incidental to requested injunctive or declaratory
relief.”2 W expl ai ned that i ncidental nmeans that “danmages [ ] fl ow
directly fromliability to the class as a whole on the clains
form ng the basis of the injunctive or declaratory relief.”? Thus,
damages nmay be incidental when they are “capabl e of conputation by
means of objective standards and not dependent in any significant
way on the intangible, subjective differences of each class
menber’ s circunstances. Liability for incidental damages shoul d not
requi re addi ti onal hearings to resolve the disparate nerits of each
i ndi vidual's case.”? Allison reflects our concern that plaintiffs
may attenpt to shoehorn damages actions into the Rule 23(b)(2)

framework, depriving class nenbers of notice and opt-out

2 151 F.3d 402, 415 (5th Gr. 1998).

% | d.
271 d.
% | d.
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protections.? The incentives to do so are large. Plaintiffs’
counsel effectively gathers clients—eften thousands of clients—hy
a certification under (b)(2). Defendants attenpting to purchase res
judicata may prefer certification under (b)(2) over (b)(3). Alison
speaks to these realities.

To determ ne whether damages predom nate, a court should
certify a class on a claimby-claim basis, treating each claim
individually and certifying the class with respect to only those
clains for which certification is appropriate. It nust exan ne
each claimasserted by the class in the context of the conposition
of the class. The specific clains brought by the class identify the
types of relief available to the class.® The conposition of the
class determnes which of those types of relief the class is
eligible for and woul d benefit from

Certification on aclaimby-claim rather than holistic, basis
IS necessary to preserve the efficiencies of the class action
devi ce w thout sacrificing the procedural protections it affords to

unnanmed cl ass nenbers. I n a case such as this one, where clains for

29 \WWhen nonetary danmages vary as to the individual plaintiffs,
class nmenbers may determne that they would rather have direct
rather than class representation. Rule 23(c)(2) guarantees this
right to wundertake individual litigation by providing the
protections of notice and opt-out in (b)(3) class actions. See Fed.
R Cv. P. 23(c)(2).

30 The parties for their own reasons did not here anal yze the
relief provided for by the statutes the plaintiffs invoke; but one
cannot determ ne whet her conputing “damages” requires
i ndi vidual i zed conputation without defining what “danages” are.
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injunctive relief intermngle wth clains for damages,
certification of a (b)(2) class wi thout individual treatnent of the
clains may deny unnaned class nenbers the notice and opt-out
protections of Rule 23(b)(3). On the other hand, denying
certification or certifying under (b)(3) when (b)(2) certification
is appropriate for part of the class elimnates the efficiencies in
adj udi cation that Rule 23, and specifically (b)(2), create. Rule
23(c)(4) explicitly recognizes the flexibility that courts need in
class certification by allowng certification “wth respect to
particul ar issues” and division of the class into subcl asses.

We first reviewthe clainms for which the plaintiffs seek cl ass
certification. W then assess the interests of the nmenbers of the
class in injunctive relief or damages. Finally, we deci de whet her
certification under (b)(2) was appropriate for each claim

(1)

The district court certified the class with respect to clains

under five statutes: the autonmatic stay provision of the Bankruptcy

Code, 3! the Fair Debt Collection Practices Act (FDCPA), 3% the Truth

311 U.S.C. § 362.
32 15 U.S.C. 8§ 1692 et seq.
12



in Lending Act (TILA),* the Racketeer Influenced and Corrupt
Organi zations Act (RICO), % and t he Decl arat ory Judgnent Act (DJA).3°

Section 362 of the Bankruptcy Code authorizes recovery of
actual danmges, costs, attorney’s fees, and punitive damages in
cases of willful violation of the automatic stay.3% Plaintiffs al so
seek injunctive relief under this section.

The FDCPA authorizes the award of actual danmages to cl ass
menbers, plus up to $1000 per named plaintiff, plus an anount
determ ned by the court to the remai nder of the class.?® The court
may al so award costs and reasonable attorney’s fees.® Plaintiffs
al so seek injunctive relief. Because defendant Sears does not
quarrel with this claim we wll assune injunctive relief is

avai |l abl e under the FDCPA. 3°

¥ 15 U.S.C. 8§ 1602 et seq.

318 U.S.C. 8 1961 et seq. (RICO.
% 28 U.S.C. § 2201-02.

% 11 U.S.C. 8 362(h).

3715 U.S.C. 8§ 1692k(a)(1) & (a)(2)(B). The total additional
recovery to unnanmed class nenbers is |limted to the |esser of
$500, 000 or 1 percent of the creditor-defendant’s net worth.

® 15 U.S.C. § 1692k(a)(3).

% W note, however, that although this circuit has not
definitively ruled on the issue, courts uniformy hold that the
FDCPA does not authorize wequitable relief. See Sibley .
Diversified Collection Services, Inc., 1998 W. 355492, at *5 (N. D
Tex. 1998); Zanni v. Lippold, 119 F.R D 32, 33-34 (C.D 11l
1988); Gammon v. GC Services Ltd. Partnership, 162 F.R D. 313, 319
(N.D. I'l'l. 1995); and cases cited therein. See also Sibley v.
Fulton DeKalb Collection Service, 677 F.2d 830, 834 (11th GCr.
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TI LA authorizes award to the class of actual danmages plus an
amount deternmined by the court.? Plaintiffs also seek injunctive
relief under this statute.

Rl CO nakes defendants |iable for treble danages, costs, and
attorney’s fees.* Plaintiffs also seek injunctive relief under
RICO Again, we assune this to be avail able, as defendant Sears
does not take issue with this claim#

Finally, the plaintiffs seek a declaratory judgnent under the

DJA. The DJA, of course, authorizes a declaration that Sears has

1982) (stating in dicta that there is no injunctive relief under
the FDCPA). Washington v. CSC Credit Services Inc., 199 F. 3d 263
(5th Cr. 2000), held that simlar provisions in the Fair Credit
Reporting Act, 15 U S.C. 8 1681 et seq., do not create a private
injunctive renedy and cited wth approval the FDCPA cases. O
course, the unavailability of injunctive relief under a statute
would automatically make (b)(2) certification an abuse of
di scretion.

40 15 U.S.C. 8§ 1640(a)(1) & (a)(2)(B). The total additiona
recovery is limted to the | esser of $500,000 or 1 percent of the
creditor-defendant’s net worth.

418 U . S.C. 8§ 1964.

42 There is considerable doubt that injunctive relief is
available to private plaintiffs under RICO See Conkling v. Turner,
18 F. 3d 1285, 1296 n.8 (5th Cr. 1994) (listing cases). The only
court of appeals to directly address this issue has held that RI CO
does not allow private injunctive relief, see Religious Technol ogy
Center v. Wl lerscheim 796 F.2d 1076, 1082-89 (9th Cr. 1986), and
we have agreed in dicta. See In re Fredeman Litigation, 843 F.2d
821, 830 (5th Cir. 1988) (“W find the analysis contained in the
Wl | er shei mopi ni on persuasive. . . . W need not decide, however,
whet her all fornms of injunctive or other equitable relief are
foreclosed to private plaintiffs under RICO ").

14



viol ated the foregoi ng | aws. ® But besi des aut hori zi ng a decl aratory
j udgnent, the DJA does not create renedi es otherwi se unavail able to
the plaintiffs.

Sone of the damages authorized by these statutes are
susceptible to objective, uni form conputation. The supra-
conpensatory danmages authorized by the FDCPA and TILA require no
i ndi vi dual i zed cal culation, but are awarded to the class as a
whol e. Unw nding various settlenents or refunding overcharges
pursuant to a standard formul a al so may not require cal cul ating the
damages of each cl ass nenber.

Nonet hel ess, conputation of sonme conponents of actual damages
may require nore individualized treatnent. Determ ni ng expenditures
made by class nenbers in defending agai nst Sears’s actions woul d
requi re individualized hearings. Further, a finding of R CO fraud
liability requires a showi ng of reliance by each plaintiff.%

(2)
We now nust consi der the conposition of the class to see which

of these available renedies will benefit the class. The class is

43 See 28 U.S.C. § 2201.

4 The district court found: “Plaintiffs request the return of
any noney paid to Sears pursuant to an illegal reaffirmation
agreenent or settlenent. In order to recover any danages the cl ass
menbers would be required to show proof of prior paynents. The
anount of damages is predetermned . . . .” Oder, Bolin v. Sears
Roebuck and Co., No. H97-1389, at 25 (S.D. Tex. June 6, 1999). W
need not review the accuracy of that finding.

45 See Sunmit Properties Inc. v. Hoechst Cel anese Corp., 214
F.3d 556, 558-60 (5th Gr. 2000).
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conposed of bankrupt debtors who, since 1988, have either paid
money to Sears post-petition, had property repossessed or
garni shed, or have expended |egal fees connected wth Sears’s
collection efforts. Mdst of the class consists of individuals who
do not face further harm from Sears’s actions. These plaintiffs
have nothing to gain froman injunction, and the declaratory relief
they seek serves only to facilitate the award of damages.“ Thus,
the definition of the class shows that nost of the plaintiffs are
seeki ng only damages.
(3)

The district court abused its discretion in certifying the
class under (b)(2) with respect to section 362 of the Bankruptcy
Code. The vast majority of the class stands to benefit only from
i ts danmages provisions; even for the nenbers of the class who woul d
benefit frominjunctive relief, sone of the nonetary relief sought
woul d not be incidental to the injunctive relief.

Li kewi se, (b)(2) certification of the class with respect to
t he FDCPA was an abuse of discretion. Al though nmuch of the nonetary
relief available under the FDCPA can be easily conputed, nost of

the cl ass does not stand to benefit fromany injunctive relief that

46 Sears also clains none of the class representatives woul d
benefit froman injunctive renmedy, as Sears’s actions agai nst them
have ceased. Sears was suing one representative in state court
when the federal suit began, however. Although it abandoned t hat
suit, that controversy may not have been nooted. The action was
taken after the filing of this suit, and other class nenbers nay
still face litigation by Sears. See Sosnha v. lowa, 419 U S. 393,
399-402 (1975).
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may be avail able under that statute. Thus, whether the nonetary
relief is incidental to the injunctive relief sought is not an
i ssue, since nonetary relief is effectively the sol e renedy sought.

The anal ysis for TILAis identical to that for the FDCPA. Rule
23(b)(2) certification with respect to that claimwas an abuse of
di scretion.

The analysis for RICO parallels the section 362 analysis.
Further, the individual findings of reliance necessary to establish
RICO liability and danages preclude not only (b)(2) certification
of this class under RICO but (b)(3) certification as well.?¥

Nor was certification under the DJA proper. The nere
recitation of a request for declaratory relief cannot transform
damages clains into a Rule 23(b)(2) class action. Rule 23(b)(2)
states that certification is proper for a class seeking “fina
injunctive relief or corresponding declaratory relief.”* Thus, the
declaratory relief nust “as a practical matter afford[ ] injunctive
relief or serve[ ] as a basis for later injunctive relief.”* The

extent to which the declaratory relief sought satisfies Rule

4 In this case, individualized determ nations of reliance
woul d defeat the predom nation requirenent of Rule 23(b)(3). Bolin
suggests proving reliance by having each plaintiff submt an
affidavit, see Chisolmv. TransSouth Fin. Corp., 184 F.R D. 556,
565 (E.D. Va. 1999); this would not be practical here because of
the size of the class.

8 Fed. R Civ. P. 23(b)(2) (enphasis added).

% Fed. R Civ. P. 23(b)(2) Advisory Commttee Notes. For
di scussion, see Charles Alan Wight, Arthur R Mller & Mary Kay
Kane, Federal Practice & Procedure § 1775 at 462-63 (2d ed. 1986).

17



23(b)(2) is thus no greater than the extent to which the
substantive statutes underlying the claimfor declaratory relief
satisfy Rule 23(b)(2). Since certification under none of the
underlying statutes was proper, certification with respect to the
DIJA was al so an abuse of discretion.

|V

In sum we conclude that certification of the class with
respect to each clai mwas an abuse of discretion. The fundanental
flaw in the certification of each claimwas that, for nost of the
cl ass, damages wll be the only neaningful relief obtained. Most
of the class has an interest in individualized danages
determ nations that Rule 23(b)(2) does not protect. These class
menber s—+ndi vi dual s who do not presently or immnently face
action by Sears to recover pre-bankruptcy debts—ust be certified
under 23(b)(3), if at all.

We VACATE the district court’s certification order and
REMAND to the district court for reconsideration of the
certification question. On remand, the district court may
consider class certification under (b)(3) for those clains that
nmeet the requirenents of Rule 23. W do not today rul e on whet her
certification of sone clains under Rule 23(b)(3), or
certification of a nodified class with respect to sone of the
clains under Rule 23(b)(2) or (b)(3), would be proper.

VACATED and REMANDED.
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