IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-20412

J. M CHAEL BOURGEQ S,
Pl ai ntiff-Appellant,

ver sus

THE PENSION PLAN FOR THE EMPLOYEES OF SANTA FE | NTERNATI ONAL
CORPORATI ONS; SANTE FE | NVESTMENT SAVI NGS AND PROFI T SHARI NG PLAN,;
SANTE FE | NTERNATI ONAL CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

June 14, 2000

Before REYNALDO G GARZA, HI GE NBOTHAM and BENAVIDES, Circuit
Judges.

H G3 NBOTHAM Circuit Judge:

Plaintiff appeals the dism ssal of his enploynent benefits
claimfor failure to exhaust adm nistrative renedies. We agree
that the plaintiff failed to exhaust adm nistrative renedi es, but
find that the defendants’ actions require the recognition of a
limted estoppel renedy. Consequently, we VACATE t he di sm ssal and
REMAND to the district court with instructions to refer the
plaintiff’s claim to the pension plans for an initial benefits
determ nation on the nerits, w thout consideration of |limtations
def enses.

I
J. M chael Bourgeois began working for Sante Fe Engi neering

and Construction Conpany (Santa Fe) in 1974. For the relevant tine



periods, Sante Fe was a wholly owned subsidiary of Sante Fe
I nternational Corporation Holdings (Cayman), Inc. (SFIC), whichin
turn was a wholly owned subsi diary of Kuwait Petrol eum Corporation
(KPC) .

Until approximately 1989, Bourgeois worked for the Sante Fe
Mnerals (SFM division of Sante Fe. After |leaving SFMin 1989,
Bourgeois began working for Sante Fe Exploration (SFX), a
subsidiary of KPC but not a subsidiary of SFIC. Bour geoi s then
perceived a problemwith his retirenment plan benefits and requested
a copy of the Pension Plan that was effective at SFIC from 1985-
1996. He began a series of conversations and correspondences wth
personnel from SFX, SFIC, and KPC These people included
Bourgeois’s | ocal SFX personnel representative, the senior Hunman
Resources official of SFIC, the chairman of the board of SFX, and
t he chairman of the board of KPC

The SFX personnel representative placed Bourgeois in contact
w th KPC conpany officials and obtai ned a hypot hetical cal cul ation
of enpl oyee benefits through the SFIC corporate benefits group in
Dall as. The chairman of the board of KPC, Nader Sultan, exchanged
nunmerous letters with Bourgeois regarding the dispute. From our
review of the record, KPC engaged Bourgeois in discussions
regarding his pension plan benefits until KPC successfully sold

SFX, the subsidiary in which Bourgeois worked.!?

YI'nletters fromBourgeois to Sultan dated February 18, 1997, and March 3,
1997, Bourgeois all eged that Sultan instructed Bourgeois not to press the pension
benefits issue during the inpending sale of SFX, insinuating that if Bourgeois
kept quiet, he m ght receive nore favorabl e treatnent. W need not deci de whet her
such al | egations by Bourgeois constitute evidence of Sultan’s inplied prom ses,
nor nust we deci de whet her Sultan’s responses dated February 24, 1997, and March
11, 1997, constitute adopted adm ssions of those allegations because Sultan’'s
letters did not dispute Bourgeois's characterizations.

I nstead, for the purposes of this appeal, it suffices to note that Sultan
and ot her conpany officials freely di scussed Bourgeois's clainms until the sale
of SFX was conpleted. After the sale, Bourgeois was told that his problens were
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After the sale of SFX, however, Sultan told Bourgeois that he
shoul d present his claimfor enhanced benefits to the new owners of
SFX, since KPC no |longer owned SFX. In a letter dated March 11,
1997, Sultan essentially halted the prior dial ogue, concl udi ng t hat
“we have stated all there is to be said and we havi ng nothing nore
to add.”

Bourgeois filed suit under ERI SA? against SFIC and two of its
ERI SA benefits pl ans, seeki ng enhanced benefits. Bourgeois all eged
that he was entitled to have his pension benefit cal cul ated using
his years of service with both SFIC and SFX and using his gross
salary rather than his net salary. SFIC, the Pension Plan, and the
Profit Sharing Plan raised the affirmative defense of failure to
exhaust adm nistrative renedies and filed a notion for summary
j udgnent on that basis. The defendants asserted that Bourgeois
failed to followthe formal witten clains procedure in the Pension
Plan and therefore filed suit prematurely.

Bourgeois states that he received a brochure entitled
“Enpl oyee Benefits at Sante Fe International Corporation,”
descri bing those benefits, including benefits under the two ERI SA
pl ans: the Pension Plan and the Profit Sharing Plan. The brochure
stated that the “actual plan docunents govern[ed] the use and
admnistration of the[] plans” and advised recipients to discuss
their questions with their | ocal personnel representative until the

summary plan descriptions (SPD) were issued. Bourgeois clains he

no |l onger KPC s. Regardless of whether Bourgeois was expressly or inplicitly
warned to keep quiet during the sale, the evidence still suggests that Bourgeois
received the runaround and detrinentally relied on the conpany’ s previous
wi I lingness to discuss his pension issues without reference to the Conmttee.

229 U.S.C. § 1132(a)(1)(B).



never received an SPD, and the defendants present no evi dence that
shows ot herwi se.?

Both the 1985 and 1996 versions of the Pension Plan required
that a participant submt a disputed claim in witing to the
“Commttee,” which is the plan adm nistrator. If the Commttee
denies a claim the participant nmay appeal the denial by submtting
a witten request for review to the Conmttee. The Pension Plan
docunents do not identify the nenbers of the Commttee, nor do they
give an address or contact information for the Commttee.
Bourgeoi s admtted at his deposition, however, that he was aware of
the stated procedure, just not who the Conmttee was.

Bourgeois testified that he believed his correspondence with
Sultan was sufficient under the Pension Plan’s claim procedures
because Sultan | ed himto believe that he had sone authority to act
as an agent of the Pension Plan and because Sultan was t he chairman
of the board of KPC. Bourgeois admtted, however, that he did not
address any witten correspondence to the Conmttee.

The district court granted the notion for summary j udgnent and
di sm ssed the | awsuit wi thout prejudice, holding that Bourgeois did
not showt hat exhausting his admnistrative renedies as outlined in
t he Pension Plan woul d have been futile, and that he did not show
he should be excused from conpliance with the witten clains
procedure. After a denial of his notion for reconsideration,

Bour geoi s appeal ed.

SCf. Stanton v. Larry Fowl er Trucking, Inc., 52 F.3d 723, 728 (8th Gir.
1995) (placing the burden of proving notice on the party required to gi ve COBRA
notice and noting that “to hold otherwise would place the enployee in the
unt enabl e position of proving a negative”).
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This court requires that claimnts seeking benefits from an
ERI SA plan nust first exhaust available admnistrative renedies
under the plan before bringing suit to recover benefits.*
Bourgeois clains that resort to the admnistrative renedies as
outlined in the Pension Plan would have been futile because the
chai rman of the board of SFIC s parent corporation told Bourgeois
that he would receive no further consideration of his claim

This court has recogni zed an exception to the affirmative
defense of failure to exhaust adm nistrative renedi es when such
attenpts would be futile.®> The defendants argue that futility may
only be shown when the plan adm nistrator is hostile or biased

against the claimant, citing Denton v. First Nat. Bank of Wco.®

In Denton, the claimant argued that it was futile for himto
appeal his claimto the benefits reviewcommttee, sinceit was the
sane conmittee which initially denied his claim’ |In such
circunstances, this court found that a failure to show hostility or
bias on the part of the review commttee was fatal to a claim of

futility.?

‘See Denton v. First Nat’'l Bank of Waco, 765 F.2d 1295, 1300 (5th Cir.
1985). The policies behind the exhaustion requirenent include upholding
Congress’s desire that ERI SA trustees and not the federal courts be responsible
for the actions of plan admnistrators, providing a clear record of
administrative action if litigation ensues, and allowing judicial review of
fiduciary action or inaction under the abuse of discretion standard, where
applicable, rather than de novo. See id.; Batchelor v. International Broth. of
El ec. Wrkers Local 861 Pension and Retirenent Fund, 877 F.2d 441, 444 n. 10 (5th
Cir. 1989).

5See Hall v. National Gypsum Co., 105 F.3d 225, 232 (5th Cr. 1997).

6765 F.2d 1295 (1985).
‘See id. at 1300.

sSee id. at 1302-03.



The only way in which the current case is distinguishable is
that the initial denial of Bourgeois’s claim was not by the
benefits conmttee but by other conpany officials. This court has
not deci ded whet her a denial of benefits by a high-ranking officer
of the plan sponsor (or an officer of the corporate parent) m ght
be sufficient to establish futility absence a showi ng of bias or
hostility within the benefits commttee.

In Conmuni cations Wrkers of Anerica v. AT&T,° the D.C

Circuit held that such a showing alone is not sufficient. In that
case, the court nmintained a strict approach to the futility
exception, requiring the claimant to show a “certainty of an
adverse decision.” The court found that even though the benefits
commttee had initially denied the claimant’s claim it was not
certain that the commttee woul d have denied the claiminits final
det erm nation. ! Conpany officials had already interpreted the
plan in such a way as to preclude the claimant’s claim however,
and the comm ttee consi sted of conpany officials who were likely to
accept the conpany’s interpretation. Nevertheless, the court held
that resort to admnistrative renedies could not be considered
futile, despite the conpany’s preclusive interpretation.?!?
Simlarly, Nader’'s statenent that Bourgeois’'s claim would
receive no additional consideration does not establish that the
actual Commttee would not have considered his claim Al t hough

Bourgeois nmay have denonstrated that he did not know who the

940 F.3d 426, 433 (D.C. Cir. 1994).

01 d. (enphasis in original).

2See id. at 432-33.



Comm ttee was, no evidence indicates that it would have been futile
for Bourgeois to present his clains to the Conmttee.!® Therefore,
we cannot excuse Bourgeois’'s failure to exhaust on the grounds of
futility.

Bourgeois argues that he received inconplete information
regarding the Pension Plan’s witten claim procedures and so he
should be excused from following them? In support of this
argunent, he asserts that he never received a Summary Plan
Description (SPD) containing the clainms procedures as required by
ERI SA, but instead followed the directions he was given in his
enpl oyee benefits brochure which told him to contact his |oca
personnel adm nistrator if he had any questions. Bourgeois notes
t hat neither the Pension Plan nor the brochure identifies, or gives
an address for, the Commttee.

In Meza v. General Battery Corp.,' the plaintiff argued that

he should not be required to exhaust adm nistrative renedies

because the defendants never provided himw th a copy of the plan

3The identity of the Conmittee apparently remains a nystery. The district
court did not allowfurther discovery onthis issue before deciding the question
of failure to exhaust. That Bourgeois failed to show bias or hostility within
the Conmttee is therefore unsurprising. Wether additional discovery on this
i ssue is necessary is an issue the district court can consider on remand. W do
not e, however, that Robert A Lewi s was apparently secretary of the Conmittee as
of Septenber 28, 1998. See Defendants’ Motion for Summary Judgnent, Exhibit 1,
Affidavit of Robert A Lewis [R 285].

Y“Bourgeoi s also argues that he sufficiently exhausted his renedies as a
matter of | aw because he made considerable efforts to resolve his clainms wthout
litigation. He argues that he followed the information in the brochure and was
justified in doing so because the brochure and Pension Plan are sonehow
i nconsi stent. The def endants argue that Bourgeois’s informal attenpts to resol ve
the dispute do not excuse himfromconplying with the Pension Plan procedures.
Bourgeois did not make this argunent in the district court and cannot raise it
for the first tine on appeal. See Leverette v. Louisville Ladder Co., 183 F. 3d
339, 342 (5th Cir. 1999), cert. denied, 120 S. C. 982 (2000). Even on the
nerits, however, we note that allowing infornal attenpts to substitute for the
formal clainms procedure would frustrate the primary purposes of the exhaustion
requirenent.

15908 F.2d 1262 (5th Gr. 1990).



or SPD and thus he had no notice of the procedures available to
appeal a denial of benefits.?® This court, however, held that
plaintiffs seeking ERI SA plan benefits are bound by the plan’s
adm ni strative procedures and nust use thembefore filing suit even
if they have no notice of what those procedures are.?’

In the current case, Bourgeois admits he had a copy of the
Pension Plan and had read it when he began corresponding wth
various officials. He only argues that the Plan’s infornmation was
i nconpl ete. Meza forecloses this argunent insofar as Meza i nposes
a duty to seek the necessary information even if it has not been
made avail able,® and Bourgeois knew or should have known that
according to the Plan, he was supposed to file a claimwith a
Comm ttee.

Bourgeoi s argues that the inconplete plan information forced
himto waste years of tine trying to resolve his claimand now the
conpany wants to deny any consi deration of his clai mbecause of the
time del ay. On the surface, it would appear that the |ack of
conplete plan information harned him and in dicta Meza all owed
that a plaintiff mght be able to avoid the exhaustion requirenent
if he showed that the |ack of information harmed himor precluded
hi m from pursuing his admni strative renedies. !®

Bour geoi s presented this argunent in his appellate reply bri ef

and not in the district court or in his original appellate brief,

6See id. at 1278.
"See id. at 1279.
1 d. at 1279.

199 d. at 1279-80.



which means it is not properly before us,? but even on the nerits,
Bourgeois’s harmis not the type of affirmative harm envi si oned by
Meza, such as a plan admnistrator’s refusing to provide plan
docunents to a claimant, or a plan adm nistrator’s denying benefits
because the claimant filed suit instead of pursuing admnistrative
remedi es.

Bourgeois’s final argunent is that SFIC, the Pension Plan, and
the Profit Sharing Plan should be estopped from asserting
affirmati ve defenses such as the failure to exhaust adm nistrative
remedi es. Bourgeois notes that he relied on the information and
responses from various officials in pursuing his claim none of
whom ever referred himto the Conmttee, and that the Pension Plan
failed to conply with statutory and regul atory ERI SA requi renents.
We agree that the lack of information and the behavi or of various
officials of the conpany |ed Bourgeois on a wild goose chase
effectively extinguishing his tinmne to apply for benefits. The
def endants argue, however, that this court has already rejected
such estoppel theories.

A state estoppel cause of action is not cognizable in ERI SA
suits seeking benefits based on all eged oral nodifications of plan
terns.?t Further, the federal courts’ power to create common | aw
in ERI SA cases “‘extends only to areas that federal |aw preenpts

but does not address.’”??

20See United States v. Prince, 868 F.2d 1379, 1386 (5th Cr. 1989).

21See Weir v. Federal Asset Disposition Ass’'n, 123 F.3d 281, 289 (5th Gr.
1997); see also Wllians v. Bridgestone/Firestone, Inc., 954 F.2d 1070, 1072-73
(5th Gir. 1992).

2W I lianms, 954 F.2d at 1072 (quoting Rodrigue v. Wstern and Southern Life
Ins. Co., 948 F.2d 969, 971 (5th Gr. 1991)).

9



However, Bourgeois is not seeking benefits based on an
estoppel claimnor is he trying to nodify the plan. Instead, he
argues that the defendants should be estopped from raising a
comon- | aw affirmati ve defense arising fromour judicially-inposed
exhaustion requirenent. Such a theory is not precluded by our case

| aw.

In Hall v. National Gypsum Co., 2 this court held that a plan
adm ni strator could not raise the defense of failure to exhaust
adm ni strative renedi es because the nmechani smfor appeal was not in
place at the tinme of the denial of the plaintiff’s claimand the
plaintiff made efforts to have his claimdenial reviewd. The
court did not |abel the theory as “equitable estoppel,” yet did
quote the follow ng | anguage fromthe Eleventh Crcuit:

[ T] here are occasi ons when a court is obliged to exercise
its jurisdiction and is guilty of an abuse of discretion
if it does not, the nost fam |iar exanpl es perhaps being
when resort to admnistrative renedies is futile or the
renmedy i nadequate. ?®

Thus, while Hall did not explicitly recognize an estoppel theory,
it does support the proposition that a court should not relinquish
its jurisdiction because of a failure to exhaust admnistrative

renedies when there was a valid reason for such failure.? A

22105 F.3d 225 (5th Gr. 1997).
See id. at 233.

25Curry v. Contract Fabricators Inc. Profit Sharing Plan, 891 F. 2d 842, 846
(11th Cir. 1990), quoted in Hall, 105 F.3d at 232.

26Cf. also Zipes v. Trans Wrld Airlines, Inc., 455 U S 385, 393 (1982)
(stating that a failure to exhaust EEOC administrative procedures is not a
jurisdictional bar, but subject to estoppel); Carl Colteryhan Dairy, Inc. V.
Western Pa. Teansters & Enpl oyers Pensi on Fund, 847 F.2d 113, 121 (3d G r. 1988)
(allowing claim under Miltienployer Pension Plan Amendnments Act to proceed
despite a lack of prior arbitration, noting that “a party should not be all owed
to profit fromits own wongs” and that “equitable principles” should apply to
t hese pl ans which Congress has characterized as equitable in nature).
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prom ssory estoppel theory woul d recogni ze such a basis when, as in
the current situation, a claimant relies to his detrinment on the
wor ds and actions of high-ranking conpany officers who purport to
negoti ate benefit decisions wthout actual authority.

In this case, the conpany presented no evidence that it
suppl i ed Bourgeois with a Sunmary Pl an Description, the only source
of the Commttee’s whereabouts, and engaged Bourgeois in
negoti ations regarding his benefits without ever referring himto
the proper channels before issuing what appeared to be a fina
deni al . Thus, we are inclined to estop the defendants from
asserting certain defenses.

If we allow estoppel to prevent the defendants fromasserting
their failure to exhaust defense, the case woul d be remanded to the
district court for a benefits determnation. Such court
determ nations are disfavored,?” however, and the better course
would be to refer the claim to the benefits commttee for an
initial benefits determ nation.

O course, the defendants wish to argue before the Commttee
that Bourgeois’s clains are tine-barred, potentially making the
referral “a useless formality.”?® |f we estop the defendants from
maki ng such limtations argunents before the Commttee, a referral
woul d no |l onger be a useless formality.?® The defendants protest

that referral to the Conmmittee is sonehow inproper because

27See Communi cations Workers of Am v. AT&T, 40 F.3d 426, 433 (D.C. Cir.
1994) (citing Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989)).

28ffutt v. Prudential Ins. Co., 735 F.2d 948, 950 (5th Cr. 1984); Medina
V. AnthemlLlife Ins. Co., 983 F.2d 29 (5th Cr. 1993).

2Cf course, if the Committee refuses to make a determination on the
nerits, the district court retains jurisdiction to declare that further
proceedi ngs before the Conmittee are futile. |In that case, the district court
can nake a de novo benefits detern nation.
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Bourgeois never nmade an initial claim before the Comittee.?
Nevert hel ess, we have no doubt that the defendants will prefer this
outcone to the alternative, in which the district court nakes the
initial benefits determ nation.

In sum while not ruling out the possibility that estoppel
mght allow a claimant to overcone a defense based on failure to
exhaust, we instead nerely estop the defendants from argui ng that
Bour geoi s’ s claim 1is ti me-barred before the Committee.
Consequently, we VACATE the dism ssal and REMAND to the district
court with instructions to refer Bourgeois’'s clains to the
Commttee for an initial benefits determnation on the nerits
wi thout consideration of limtations defenses.3 W express no
opinion regarding the nerits of Bourgeois' s claim

VACATED and REMANDED.

%l n cases that have referred a claimback to a benefits plan for further
consi deration, the claimant presented an initial claimto the plan. See Schadl er
V. AnthemlLlife Ins. Co., 147 F.3d 388, 398 (5th Gr. 1998); cf. Hall, 105 F. 3d
at 232. The Fourth Circuit, however, has held that remand may al so be appropriate
when a plan administrator has failed to conply with ERI SA procedural guidelines
and the cl ai mant has preserved his objectiontothe adm nistrator’s failure. See,
e.q., Waver v. Phoenix Hone Life Mut. Ins. Co., 990 F.2d 154, 159 (4th Gr.
1993). In this case, the lack of notice and informal attenpts to resolve
Bourgeoi s's clai mtherefore suggest that remand to the plan is nore appropriate
than di sm ssal .

81Cf course, our holding does not cover linmtations argunents that relate
to the timng of the federal suit, but that situation was not passed on by the
district court, has not been presented to us, and should not conme before the
Conmi tt ee.
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