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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue are whether, pursuant to the Foreign
Sovereign Immunities Act (FSIA), 28 U S.C. 8§ 1330, 1602-11, Al
Furat Petrol eum Conpany is an “organ” of Syria for purposes of
defeating subject matter jurisdiction; and, if it is, whether
immunity is precluded by the FSI A comercial activity exception, 28
US C § 1605(a)(2). The district court dismssed Al Furat for
| ack of subject matter jurisdiction; the other Appellees, for |ack
of personal jurisdiction. As part of contesting those dism ssals,
Appellants maintain they were denied adequate discovery. We
AFFI RM

| .

On 3 May 1995, a Syrian well, operated by Al Furat Petrol eum
Conpany, began |leaking oil and gas. That sane day, Warnenhoven,
who was enployed in The Netherlands by SIPM one of the Royal
Dut ch/ Shel | group of conpani es, called Boots & Coots, L.P. (B&C) in
Houston, Texas, to determne its availability to perform well
control services.

The call was routed to John Wight, of Wight, Boots & Coots,
L.L.C. (WB&C), also in Houston, who confirnmed WB&C s availability.

War nenhoven expl ai ned that he did not have authority to hire WB&C,
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but told Wight he woul d suggest that Al Furat contact WB&C. Wen
deposed concerning jurisdiction for this action, discussed infra,
Wi ght descri bed War nenhoven as a “wor | dw de drilling
troubl eshooter” who advised operating units on nobilization of
resour ces.

Wight proposed to Al Furat that he (Wight), as bl owout
adviser, and three firefighters (Appellants’ decedents) travel to
Syria to perform well control services. After receiving
confirmation from Al Furat on fees for such services, Wight and
Appel l ants’ decedents traveled to Syria that sane day.

Oh 5 My, tw days after the |leak began and Wight was
contacted, Al Furat signed a B&C work order, for B&C, as an
i ndependent contractor, to assist in bringing the well under
control. The work order gives A Furat conplete authority,
dom nion, and control over the well site; and Al Furat agreed to
i ndemmi fy B&C for personal injury clainms and to pay it in Houston.
(The evidence submtted by Appellants shows that B&C i nvoi ced WB&C
for decedents’ services; and that Al Furat was invoiced by, and
paid, WB&C for the work perfornmed by decedents.)

Subsequently, A Furat contracted with WB&C for it to perform
bl owout response and well killing services. The contract, signed
in Syria on 10 and 11 June, but effective as of 3 My, provided:
Syrian |aw governed; Al Furat had conplete custody of the well

site; WB&C was an independent contractor; Al Furat was to defend



and i ndemmify WB&C for personal injuries to personnel of Al Furat
and other contractors attributable to activities at the site; WB&C
was responsible for, and would defend and indemify Al Furat and
ot her contractors for, personal injuries to WB&C and subcontract or
personnel attributable to activities at the site; on witten
request of Al Furat, WB&C could be asked to place purchase orders
on behalf of A Furat for equipnent or materials; and preference
was to be given to Syrian products and subcontractors.

On 10 June, Appellants’ decedents di ed when gas escaping from
the well ignited. Two years |ater, decedents’ wongful death
beneficiaries filed tw actions in Texas state court (one by
Strong’ s beneficiaries, the other by Kelly and Carpenter’s) agai nst
Al Furat, Syria Shell Petroleum Devel opnent B.V. (Syria Shell),
Royal Dutch Petrol eum Conpany (Royal Dutch), The Shell Transport
and Tradi ng Conpany (Shell Transport), and others, claimng their
negl i gence and gross negligence caused the three deaths. Appellees
renoved both actions to federal court. Approxi mately two weeks
| ater, Appellees noved in both actions for Al Furat’s di sm ssal for
| ack of subject matter jurisdiction, claimng FSIA imunity, and
for all Appellees’ dismssal for |lack of personal jurisdiction
They also noved to stay discovery pending disposition of their
noti ons.

The two actions were |later consolidated, over Appellants

obj ecti ons. In Decenber 1997, approximately six nonths after



filing the actions, Appellants noved to conduct jurisdictional
di scovery on FSIA issues. The follow ng January, they noved to
conpel discovery on personal jurisdiction, and requested a delay in
ruling on dism ssal pending discovery. That February, Appellants
anended their conplaints to claimAl Furat breached its contracts
w th WB&C and B&C.

The magi strate judge to whomall of the notions were referred
recommended di sm ssal and staying discovery. The district court
overrul ed Appell ants’ objections; adopted the recommendati ons; and
denied Appellants’ notions for reconsideration. (Prior to
Appel | ees’ dism ssal, the other defendants had been di sm ssed.)

1.

Appel l ants chall enge Al Furat’s di sm ssal under the FSIA for
| ack of subject matter jurisdiction and that of Syria Shell, Royal
Dutch, and Shell Transport for lack of personal jurisdiction.
Concomtantly, they <claim denial of adequate jurisdictional
di scovery.

A

Al Furat’s dismssal is reviewed de novo. E.g., Mran v.
Ki ngdom of Saudi Arabia, 27 F.3d 169, 171 (5th Cr. 1994); Wilter
Fuller Aircraft Sales, Inc. v. Republic of Philippines, 965 F.2d
1375, 1383 (5th Cr. 1992) (“We review the district court’s
concl usi ons about sovereign imunity de novo.”).

A court may base its disposition of a notion
to dismss for lack of subject matter
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jurisdiction on (1) the conplaint alone; (2)

the conplaint supplenmented by undisputed

facts; or (3) the conplaint supplenented by

undi sputed facts plus the court’s resolution

of disputed facts. Where ... the district

court has relied on the third of these bases

and has nmade jurisdictional findings of fact,

those findings are reviewed for clear error.
Robi nson v. TCI/US West Cabl e Comrunications Inc., 117 F.3d 900,
904 (5th Gr. 1997) (footnotes omtted).

Concerning Al Furat, “[t]he FSIA sets forth ‘the sole and
excl usi ve standards to be used’ to resolve all sovereign imunity
i ssues”. Arriba Ltd. v. Petroleos Mexicanos, 962 F.2d 528, 532
(5th Gr.) (quoting HR Rep. No 1487, 94th Cong., 2d Sess. 12
(1976), 1976 U.S.C.C. A N. 6604, 6610), cert. denied, 506 U. S. 956
(1992); see 28 U.S.C. 8 1602 (“Clains of foreign states to immunity
shoul d henceforth be decided by courts of the United States and of
the States in conformty wth the principles set forth in this
chapter.”).

The FSI A gives federal courts jurisdiction over civil actions
against “a foreign state ... as to any claimfor relief in personam
Wth respect to which the foreign stateis not entitled to immunity
under [28 U S.C. 88 1605-1607 ... or wunder any applicable
international agreement”. 28 U.S.C. § 1330(a) (enphasis added).
“Personal jurisdiction over a foreign state shall exist as to every
claim for relief over which the district courts have [subject

matter] jurisdiction under [8 1330] (a) where service has been nade

under [28 U.S.C. 8] 1608". 28 U.S.C. § 1330(b). Accordi ngly,

6



“personal jurisdiction, |ike subject-matter jurisdiction, exists
only when one of the exceptions to foreign sovereign inmunity in 88
1605-07 applies”. Argentine Republic v. Anerada Hess Shipping
Corp., 488 U S. 428, 434 n.3 (1989). See also Verlinden B.V. v.
Central Bank of Nigeria, 461 U S. 480, 485 n.5 (1983) (“Under the
[FSIA], ... both statutory subject-matter jurisdiction ... and
personal jurisdiction turn on application of the substantive
provisions of the [FSIAl.”).

“[A] foreign state shall be inmune from the jurisdiction of
the courts of the United States and of the States except as
provided in [28 U S.C. 88] 1605 to 1607". 28 U.S.C. § 1604. A
“foreign state” includes “a political subdivision of a foreign
state or an agency or instrunentality of a foreign state as defi ned
in[8 1603](b)”. 28 U.S.C. §8 1603(a). Such foreign state “agency
or instrunentality” is:

any entity —

(1) which is a separate |egal person,
corporate or otherw se, and

(2) which is an organ of a foreign state
or political subdi vi sion thereof, or a
majority of whose shares or other ownership
interest is owed by a foreign state or
political subdivision thereof, and

(3) which is neither a citizen of a
State of the United States as defined in
section 1332(c) and (d) of this title, nor
created under the laws of any third country.

28 U.S.C. § 1603(b).



It is undisputed that Al Furat satisfies 8§ 1603(b)’s first and
third requirenents for agency or instrunentality status. The
district court held Al Furat satisfied both prongs of the second
requi renent, as well, holding it is an organ of a foreign state and
a foreign state owms a mgjority of Al Furat’s shares or other
ownership interest. Appellants challenge the rulings as to both
prongs.

Concerning 8 1603(b)(2)’'s “ownership” prong, the Syrian
gover nnent owns Syrian Petrol eum Conpany (not a party), which owns
50% of Al Furat. Therefore, at issue for that prong is the
requisite mpjority status. But, because we conclude that Al Furat
is an organ of a foreign state, we need not consider § 1603(b)(2)’s
owner shi p requirenents.

1.

Appel lants claimAl Furat presented insufficient evidence to
establish organ status. Alternatively, they maintain the district
court erred by ruling without allow ng themdi scovery. Resolution
of the discovery issue is best understood in the |ight of our
analysis of the first issue, including the sufficiency of the
evi dence regarding Al Furat’s organ status. See Watt v. Kapl an,
686 F.2d 276, 278 (5th Gr. 1982).

a.
Most cases have determ ned § 1603(b) (2) agency/instrunentality

status using the “ownership”, rather than the “organ”, prong. See



Supra Med. Corp. v. McCGonigle, 955 F. Supp. 374, 378-79 (E.D. Pa.
1997) (observing that only a few federal courts have exam ned the
“organ” prong, with no clear test to determ ne whether an entity so
qualifies). In Corporacion Mexicana de Servicios Maritinos, S A

de CV. v. MT Respect, 89 F.3d 650, 655 (9th Cr. 1996), Penex-

Refining was held an organ of a foreign state, because it: was
created by Mexican law, is entirely owned by the Mexican
governnent; is controlled entirely by governnment appointees;

enpl oys only public servants; and is charged with the exclusive
responsibility of refining and distributing Mexican governnent
property.

Citing Corporacion, the Supra district court listed five
factors for determning 8§ 1603(b)(2) organ status:

(1) whether the foreign state created the
entity for a national purpose; (2) whether the
foreign state actively supervises the entity;
(3) whether the foreign state requires the
hiring of public enployees and pays their
sal ari es; (4) whether the entity holds
exclusive rights to sone right in the
[foreign] country; and (5) how the entity is
treated under foreign state | aw
955 F. Supp. at 379.

Recently, N ppon Hoso Kyokai (NHK), the public television
broadcasting corporation of Japan, was held an organ of Japan.
Al pha Therapeutic Corp. v. N ppon Hoso Kyokai, 199 F.3d 1078, 1084-
85 (9th Gr. 1999). NHK was created by the Japanese broadcast | aw,

which required it to broadcast for the public welfare; its



programmi ng had to satisfy governnent-nmandated goals; its board
menbers were appointed by the Japanese Prinme Mnister, with the
consent of the Japanese parlianent; a governnment mnister
supervi sed the board and reviewed the budget, which had to be
approved by the parlianent; its funding is derived from a
governnent - mandated fee collected from all Japanese television
owners; any anendnent to its articles of incorporation that
governed its operation nust be adopted and approved by the
governnment mnister; it cannot earn profits and carries no
comercial advertisenents; and it s the only broadcaster
designated by the Prine Mnister as a “designated public
institution”. 1d. at 1084. In rejecting plaintiffs’ contention
that NHK is not an organ of Japan because it has autonony and
i ndependence fromthe Japanese governnent, the Ninth Crcuit noted
that “Japan has considerable control over the content of NHK s
programm ng, budget, and operations”. 1d. at 1085.

In holding Al Furat is an organ of Syria, the district court
applied the Supra factors, and they are utilized by both sides
here. Accordingly, we shall apply them

Thi s notw t hstandi ng, we agree with the Al pha and Supra courts
that there is no “clear test” for determning agency or
instrunmentality status under the § 1603(b)(2) “organ” prong. See

Al pha, 199 F. 3d at 1084; Supra, 955 F. Supp. at 378-79. Therefore,

al t hough the Supra factors provide a hel pful franmework, we will not
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apply themnechanically or require that all five support an organ-
determ nation

Qur analysis nust also take into account the nature of FSIA
immunity, which is immunity not only fromliability, but fromthe
burdens of litigation as well. See, e.g., United States v. Mats,
961 F.2d 1198, 1203 (5th Cr. 1992) (“sovereign imunity is an
immunity fromthe burdens of becom ng involved in any part of the
litigation process, from pretrial wangling to trial itself”).
And, our analysis nust also be guided by the well-established
principle that, although a party claimng FSIAimunity retains the
ulti mate burden of persuasion on inmunity, it need only present a
prima facie case that it is a foreign state; and, if it does, the
burden shifts to the party opposing inmmunity to present evidence
that one of the exceptions to inmunity applies. E.g., Byrd v.
Corporacion Forestal y Industrial de Oancho S. A, 182 F.3d 380,
388 (5th Gr. 1999); Wilter Fuller Aircraft Sales, 965 F.2d at
1383; Arriba, 962 F.2d at 533.

To support dism ssal, A Furat submtted declarations of its
operations manager, O sen, and the chief executive officer of
Syrian Petrol eum Conpany, Dr. Muall a. The latter declaration
st at es: Syrian Petrol eum Conpany was established according to
Syrian law, its principal place of business is in Syria; and it is

owned entirely by the Syrian governnent.
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O sen’s declaration states: he is famliar wwth Al Furat’s
corporate records and activities; it is a citizen of Syria and has
its principal place of business there; it is a private, non-profit-
maki ng, non-asset owni ng agent conpany incorporated under Syrian
law, it is owned 50% by Syrian Petrol eum Conpany, 31.25% by Syria
Shel |, and 18. 75% by Dem nex Syria GrbH, it was forned pursuant to
a government authori zation decree stating that Al Furat’s objective
is to develop identified petroleumreserves in Devel opnent Lease
Areas in Syria; its by-laws require that, for its eight-nenber
board, four be appointed by Syrian Petrol eum Conpany, with one
al ways serving as chairman; and, in view of Syria s declared
policy, supported by Syrian law, that all mnerals under the
surface remain the property of Syria and will be explored and
developed in a way to best serve the interests of Syria, Syrian
Petrol eum Conpany’s representatives on the board have invariably
been Syrian governnent officials representing the highest |evel of
gover nnent .

Rel yi ng on those decl arations, the district court concl uded Al
Furat had nade a prima facie showing of immunity under the 8§
1603(b)(2) organ prong. It reasoned: Al Furat was created for a
national purpose, because it was forned by governnent decree to
devel op and explore Syria's mneral resources, control over which
is a basic aspect of sovereignty; and it had the exclusive right to

devel op those resources. The court noted also that, in Ebrahimv.
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Shell Gl Co., 847 F. Supp. 65, 67 (S.D. Tex. 1994), Al Furat had
been determined to be a Syrian agency or instrunentality. See
Atwood Turnkey Drilling, Inc. v. Petroleo Brasileiro, S. A, 875
F.2d 1174, 1176 (5th Cr. 1989) (citing district court cases
recogni zing Petrobas’ foreign sovereign status to support
conclusion it was foreign sovereign), cert. denied, 493 U S. 1075
(1990) .

Asserting that the evidence presented by Al Furat pertains to
only the first (foreign state-created entity for national purpose)
and fourth (entity holds exclusive rights to sone right in foreign
country) Supra factors, Appellants contend the district court erred
by concluding Al Furat is an organ of Syria in the absence of any
evidence as to the remaining factors (whether Syria requires Al
Furat to hire public enployees and pays their salaries; whether
Syria actively supervises it; and its treatnment under Syrian | aw).
And, they contend the evidence pertaining to the fourth Supra
factor does not support the district court’s conclusion that Al
Furat has the exclusive right to develop Syria s m neral resources.
They contend further that the district court erred by relying
solely on Osen’ s declaration regarding the provisions of Syrian
law and Al Furat’s by-laws, claimng his declaration raises nore
questions than it answers wth respect to: gover nnment a
supervi sion and control over Al Furat; whether O sen has expertise

qualifying himto testify regarding Syrian | aw and policy; and the
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identity of Syrian governnent officials who have served on Al
Furat’s board. In sum Appellants maintain that the conclusion is
not supported by sufficient evidence, because Al Furat addressed
only two of the five Supra factors, and the docunents referenced in
O sen’s declaration were not provided to the court.

The evidence is sufficient to support the district court’s
conclusion that Al Furat nmade a prinma facie showng it is an organ
of Syria. Wth respect to the first Supra factor, dsen's
declaration establishes that Al Furat was created by a Syrian
governnent decree for a national purpose: t he devel opnent and
exploration of Syria’s mneral resources, pursuant to Syria's
policy that all mnerals under the surface remain the property of
Syria and will be explored and devel oped in a manner that will best
serve the interests of Syria. Contrary to Appellants’ assertion,
the evidence that Syrian Petrol eum Conpany appoints four of the
ei ght Al Furat board nenbers, including the chairman, and that such
appoi ntees have invariably been high-level Syrian governnent
officials, supports a determnation of organ status under the
second and third Supra factors. And, also contrary to Appellants’
contention, the evidence supports the district court’s concl usion,
wth respect to the fourth Supra factor, that A Furat has the
exclusive right to explore and develop Syria’ s identified petrol eum

reserves, which are the property of the Syrian governnent.
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And, in addition to the Osen and Dr. Mialla declarations
establishing that A Furat was created for the purpose of
devel oping identified petroleumreserves i n Devel opnent Lease Areas
in Syria, Al Furat al so supported its dism ssal notion with a copy
of the |l egislative decree creating Syrian Petrol eumConpany (again,
whol |y owned by the Syrian governnent, owns 50% of Al Furat, and
appoints half of its board, including the chairman). The decree
provi des that Syrian Petrol eum Conpany “shall handl e all the works
that ain{] to discover[] oil wealth[] in the country and to exploit
and devel op such weal th”

There is no evidence as to how Al Furat is treated under
Syrian law (the fifth Supra factor). But, this does not underm ne
our conclusion that, on balance, Al Furat presented sufficient
evidence to establish a prima facie case for organ status.

b.

Alternatively, in maintaining they were not all owed necessary
di scovery regarding the extent of Syria s control over A Furat,
Appel lants claimthe district court abused its discretion by not
allowing them to depose O sen and review the docunents and | aws
referenced in his declaration.

Again, FSIAinmmunity is imunity not only fromliability, but
also fromthe costs, in tinme and expense, and other disruptions
attendant to litigation. See Myats, 961 F.2d at 1203 (“sovereign

immunity is an imunity from the burdens of becom ng involved in
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any part of the litigation process, from pretrial wangling to
trial itself”); In re Papandreou, 139 F.3d 247, 251 (D.C. Gr.
1998) (“[s]overeign inmmunity is an imunity from trial and the
attendant burdens of |litigation, and not just a defense to
liability on the nerits” (internal quotation marks and citation
omtted)).

Accordingly, when FSIA immunity has been clained, unlimted
jurisdictional discovery is not permtted as a matter of course.
Instead, it “should be ordered circunspectly and only to verify
al | egati ons of specific facts cruci al to an i nmuni ty
determ nation”. Arriba, 962 F.2d at 534; see also First CGty,
Texas- Houston, N. A v. Rafidain Bank, 150 F.3d 172, 176 (2d Gr.
1998) (comty concerns inplicated by allowing jurisdictional
di scovery from foreign sovereign “require a delicate bal ancing
between permtting discovery to substantiate exceptions to
statutory foreign sovereign imunity and protecting a sovereign’'s
or sovereign agency's legitimate claim to immunity from
di scovery”); Papandreou, 139 F.3d at 253 (“discovery [authorized]
to determ ne whether imunity bars jurisdiction nust proceed with
circunspection, |lest the evaluation of the immunity itself encroach
unduly on the benefits the imunity was to ensure”).

The district court “is given the authority to resol ve factual
di sputes, along with the discretion to devise a nethod for nmaking

a determnation with regard to the jurisdictional issue”. Moran,
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27 F.3d at 172. The procedure it adopts “may include considering
affidavits, allowing ... discovery, hearing oral testinony,
conducting an evidentiary hearing”. 1d. As stated, “discovery ..
should be limted to only that which is necessary to determ ne the
prelimnary jurisdictional issue”. 1d. “A necessary prerequisite
to an order for limted discovery is a district court’s clear
understanding of the plaintiff’s clains against a sovereign
entity.” Arriba, 962 F.2d at 534.

I n denyi ng di scovery, the district court relied on our court’s
opinionin Arriba. Appellants assert that Arriba, which addressed
di scovery regardi ng whether an exception to imunity applied, is
i napplicabl e, because they instead sought discovery to ascertain
whet her Al Furat was a sovereign. They contend it was circuitous
for the district court to deny is-Al Furat-a-sovereign-di scovery on
the ground that its status as a sovereign protected it from such
di scovery. Appel lants nmaintain that deposing O sen regarding
Syria s supervision and control of Al Furat, and review ng the
docunents referenced in his declaration, were crucial for
determ ning whether Al Furat is an organ of Syria.

Qur review of the record reveals no abuse of discretion in
denyi ng the discovery. As discussed infra, although Appellants
were not prohibited from seeking di scovery for over three nonths,

they did not nake any formal requests to conduct it on the imunity

17



issue until after being infornmed by the magistrate judge that a
recomendati on on dism ssal was inm nent.

Both actions (Kelly/Carpenter and Strong) were renoved on 10
July 1997. Al Furat’s dism ssal notions were filed approximately
two weeks later, on 25 July.

On 8 August, Appellant Strong noved to conduct di scovery prior
to the FED. R CQv. P. 26(f) conference, maintaining she could not
adequately respond to Al Furat’s notion until after deposing O sen
and Dr. Miall a. See FED. R CQv. P. 26(d) (“Except when authorized
under these rules or by local rule, order, or agreenent of the
parties, a party may not seek di scovery fromany source before the
parties have net and conferred as required by subdivision (f).”
(enphasi s added)). And, in their 14 August opposition to Al
Furat’s notions, Appellants requested that ruling on dism ssal be
deferred pending conpletion of discovery regarding the factual
allegations in the declarations supporting dismssal, including
deposing A sen and Dr. Muall a.

In its 4 Septenber reply to the Kelly and Carpenter
Appel l ants’ opposition to dismssal, A Furat asserted that,
because sovereign inmunity is inmunity fromthe attendant burdens
of suit as well as fromliability, and because Appel | ants had nade
no show ng of what they hoped to obtain by discovery, the court

should not permt a “fishing expedition”. And, on 8 Septenber, Al

18



Furat noved in the Strong action to stay di scovery pending ruling
on di sm ssal

The two actions were consolidated on 8 October. Al Furat, on
17 Cctober, filed a supplenental notion to stay discovery and to
defer Rule 26 matters, pending ruling on dismssal.

None of the notions were ruled on prior to the 7 Novenber Rul e
26(f) conference. On 11 Novenber, the parties submtted their Rule
26(f) joint discovery/case managenent plan, with Appellants stating
they were ready to begin discovery immediately, and Al Furat
opposi ng di scovery pending ruling on dismssal.

At oral argunent here, Appellants conceded they had not been
prohi bited from conducti ng di scovery between the 7 Novenber 1997
Rul e 26(f) conference and 24 February 1998, when the nmgistrate
j udge made her discovery recommendation. Although by notion and
suppl enental response to Al Furat’s dism ssal notion, bothfiledin
early Decenber, Appellants stated their desire to conduct
di scovery, they did not formally request it until 19 January 1998
(over two nonths after the Rule 26(f) conference), when they
noticed the deposition of Wight of WB&C.

Appel | ees noved for a protective order to preclude Wight's
deposition, asserting discovery should be stayed pending ruling on
di sm ssal . The magistrate judge, at a telephonic hearing on 22
January, allowed Wight's deposition on personal jurisdiction only,

because Appellants had not shown immunity discovery should be
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al lowed. During that conference, the nmagi strate judge advi sed she
was ready to make a reconmmendati on on di sm ssal

At Wight's deposition the next day, 23 January, Appellants
stated on the record they wanted to depose War nenhoven, O sen, and
Anderson (the latter was believed to be associated with Al Furat)
on jurisdictional matters; A Furat would not agree. On 27
January, despite there being no outstanding discovery requests,
Appel lants noved to conpel discovery and to delay ruling on
dism ssal. The docunents at issue in the notion to conpel had been
requested at Wight's 23 January deposition, but he had refused to
produce t hem because of a confidentiality agreenent with A Furat.
Appel l ants eventual ly received them

Al Furat’s imedi ate response was that, in the light of the
magi strate judge’s statenent that a reconmendati on on di sm ssal was
immnent, it was hardly surprising it refused the verbal request to
produce for depositions three persons who |ived overseas. Al Furat
asserted further that the court should require Appellants to give
a better reason to depose overseas w tnesses than disbelief in
their sworn declarations. (Anderson did not file a declaration.)

At a 29 January hearing on the notion to conpel, the
magi strate judge expressed frustration at Appellants’ failure,
despite repeated requests, to denonstrate a need for discovery by
articulating specific facts crucial to the imunity issue. The

magi strate judge stated further that Appellants had not taken any
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steps to conduct discovery other than deposing Wight, which she
had allowed, albeit only as to personal jurisdiction. The
magi strate judge, “in utnost generosity and abundance of caution”
stated she woul d al | ow Appel | ants, on or before 9 February, tofile
suppl enental responses to Al Furat’s notion to stay discovery,
gi ving them yet another opportunity to nmake the requisite show ng
to obtain discovery fromAl Furat on inmmunity.

In their 9 February nenorandum in support of allow ng
di scovery and delaying ruling on dism ssal, Appellants asserted:
they were entitled to all docunentation regarding Al Furat’'s
creation; they should be allowed discovery on other indicia of
ownership interest by Al Furat’s owners, and on issues of actua
control, fi nanci al arrangenents between the parties, and
distribution of profits and proceeds, including production of crude
oi | and gas; because their clains are based on duties created by Al
Furat’s contracts with WB&  and B&C, they were entitled to
di scovery r egar di ng t hose contracts, t he rights and
responsibilities of the parties under them and the effect of the
contracts on Al Furat’s activities in the United States; and they
shoul d be allowed to depose A sen to determ ne the background and
sources of the information in his declaration. They asserted al so:
the court should not be entirely dependent on dsen's
interpretation of Syrian | aw, because there was no show ng he was

qualified to make the | egal conclusions in his declaration or had
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any authority to speak for the Syrian governnent; they expected
di scovery to show Al Furat has many current or fornmer Shell
enpl oyees or contractors playing significant roles; and there were
guestions concerning whether “Shell” controlled A Furat.
According to Appellees (and not disputed by Appellants),
Appel I ants propounded their first witten di scovery on 17 February

1998. One week later, on 24 February, the nmagistrate judge

recommended staying discovery. Two days later, the nmgistrate
j udge recommended di sm ssal. Both reconmendati ons were adopted on
31 March.

Appel l ants attenpt to excuse their | ack of discovery diligence
on the ground that, because Al Furat had steadfastly expressed its
opposition, it was readily apparent that specific discovery
requests would only | ead to addi ti onal opposition and, because such
nmotions were already pending, it would have been an unnecessary
waste of effort to serve specific discovery requests or notice
deposi tions. Such alleged futility does not excuse not making
speci fic discovery requests, and obtaining aruling in the event of
objection by Al Furat. Although free to do so after 7 Novenber
Appel  ants did not nmake any specific, formal discovery requests on
immunity wuntil after the mgistrate judge had advised a
recommendati on regardi ng di sm ssal was inm nent.

Mor eover, despite repeated attenpts by the magi strate judge to

obtain fromAppell ants the requi site show ng of a need for imunity
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di scovery from Al Furat, Appellants essentially clainmed only
entitlement to cross-exam ne A sen and to exam ne t he docunents and
| aws referenced in his declaration to determ ne whether he had told
the truth. In her recommendation on the discovery issues, the
magi strate judge noted Appellants had been given severa
opportunities to nmake the requisite showng for justifying imunity
di scovery, but had not all eged specific facts which, if true, would
show Al Furat was not entitled to imunity, or that any exception
to immunity applied. The magistrate judge stated further that
Appellants had offered no reason to question that O sen was
credible or that, as A Furat’s operations nmanager, he was
qualified to testify about Al Furat’s structure; and that they had
not provided |egal support for blanket disregard of his sworn
statenents in the absence of such question.

Consi dering Appellants’ failure to diligently seek di scovery
and their concomtant failure to allege specific facts crucial to
imunity which denonstrated a need for discovery, the district
court did not abuse its discretion by not allow ng Appellants to
conduct such discovery prior to ruling on dismssal.

2.

Notwi t hst andi ng Al Furat being an organ of Syria, Appellants
contend the district court erred by refusing to apply the 28 U S. C
8§ 1605(a)(2) comercial activity exception to immunity. A foreign

state is not imune fromsuit in United States courts when
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the action is based upon a cormmercial activity
carried onin the United States by the foreign
state; or upon an act perfornmed in the United
States in connection wth a comercial
activity of the foreign state el sewhere; or
upon an act outside the territory of the
United States in connection with a commerci al
activity of the foreign state el sewhere and
that act causes a direct effect in the United
St at es.

28 U.S.C. 8 1605(a)(2) (enphasis added). “Commrercial activity” is
either a regular course of comrercial conduct
or a particular commercial transaction or act.
The comerci al character of an activity shal
be determned by reference to the nature of
t he course of conduct or particul ar
transaction or act, rather than by reference
to its purpose.

28 U.S.C. § 1603(d).

Appellants rely on the first clause of 8§ 1605(a)(2):
“commercial activity carried oninthe United States by the foreign
state”, defined by the FSIA as “commercial activity carried on by
such state and havi ng substantial contact with the United States”.
28 U S.C. § 1603(e). They claim Al Furat carried on commercia
activity inthe United States by entering into contracts with WB&C
and B&C, which required performance in both Syria and the United
States. Appellants naintain: the B& work order required Al Furat
to pay B&C invoices in Texas (although, as noted, there is no
evidence it did so); in the WB&C contract, Al Furat appoi nted WB&C
as its agent for procuring equipnent, materials, and services in
the United States; and, as a result of that agency rel ati onship, Al

Furat, through its agent WB&C, purchased goods and services from
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various contractors in the United States, including B&C, which
enpl oyed Appel | ants’ decedents. Appellants assert their clains are
based on Al Furat’s breach of its contractually inposed duties to
monitor the work and set safety standards; therefore, the clains
are based upon Al Furat’s commercial activity in the United States.

The district court rejected the commercial activity exception
because the contracts were executed in Syria; decedents were not
third party beneficiaries to the contracts; and Appellants’ clains
are not based upon those contracts. As discussed infra, the
comercial activity exception does not apply, because Appellants’
clains are not based upon Al Furat’s assunmed commercial activity in
the United States. (Therefore, we do not address Appellants’
contentions regarding the first two bases for the ruling on the
exception.)

We assune arguendo that A Furat engaged in conmerci al
activity in the United States when it entered into contracts with
WB&C and B&C for well control services. See Republic of Argentina
v. Wltover, Inc., 504 US 607, 614 (1992) (“when a foreign
governnent acts, not as regul ator of a market, but in the manner of
a private player within it, the foreign sovereign’s actions are
‘commercial’ within the neaning of the FSIA’); Wlter Fuller
Aircraft Sales, 965 F.2d at 1384 (“courts typically hold that
contracts for the procurenent of goods and services are commerci al

rat her than governnental in nature”).
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Neverthel ess, as stated in 8§ 1605(a)(2), the commerci al
activity exception applies only if Appellants’ clains are “based
upon” that activity. See, e.g., Voest-Al pine Trading USA Corp. V.
Bank of China, 142 F.3d 887, 892 (5th Cr.) (“the cause of action
[ must] be ‘based upon’ a certain act or activity of the foreign
state, that is, the act or activity nust formthe basis of at |east
sone el enent of the cause of action”), cert. denied, 525 U S. 1041
(1998); Walter Fuller Aircraft Sales, 965 F.2d at 1384 (“suit nust
be based upon ‘comrercial activity’ which has at | east one of the
three jurisdictional connections with the United States set forth
in § 1605(a)(2)”); Arriba, 962 F.2d at 533 (“the commerci al
activity that provides the jurisdictional nexus with the United
States nmust also be the activity on which the lawsuit is based”
(internal quotation marks and citation omtted)); Mats, 961 F.2d
at 1205 (“the applicability of the commercial activities exception
depends on whether the particular conduct giving rise to the claim
in question actually constitutes or is in connection wth
comercial activity, regardless of the defendant’s generally
commerci al or governnental character”).

I n Saudi Arabia v. Nelson, 507 U S. 349, 357 (1993), the Court
stated that the § 1605(a)(2) “based upon” phrase “is read nost
naturally to nmean those elenents of a claimthat, if proven, would
entitle a plaintiff to relief under his theory of the case”. In

Nel son, plaintiff alleged he was recruited in the United States by
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Saudi Arabia for enploynent there and, while in Saudi Arabia, was
i nprisoned and tortured by the Saudi governnent. |d. at 352-54.
The Suprenme Court rejected plaintiff’s contention that the first
clause of the commercial activity exception applied, explaining
that, although Saudi Arabia s comercial activity in the United
States (recruiting plaintiff for enploynent in Saudi Arabia) “led
to the conduct that eventually injured’” plaintiff, that comrerci al

activity was “not the basis for” plaintiff’s action, which cl ai ned

he suffered “personal injuries caused by |[Saudi Arabia’s]
intentional wongs and by [its] failure to warn”. ld. at 358
(enphasi s added). “Those torts, and not the arguably comrerci al

activities that preceded their comm ssion, fornied] the basis for
[plaintiff’s] suit.” |d. (enphasis added).

As noted, Appellants did anmend their conplaints to claim
breach of contract. But, because they do not challenge the ruling
they are not third-party beneficiaries of the WB&C contract or the
B&C work order, they have apparently abandoned their claimthey
have standing to sue for breach of contract. Instead, their focus
on appeal seens to be that the WB&C contract establishes the
requi site duty elenent for their negligence clains.

They mai ntain proof of the duty elenent is established by Al
Furat’s contract with WB&C, which inposed on Al Furat duties to
moni tor the work and set safety standards applicable to contractors

at the well site. Appel lants thus contend the Al Furat/WB&C
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contract is an essential el enent of their negligence clains agai nst
Al Furat, and assert their clainms are based on that contract, on
the ground that Al Furat’s clainmed breach of those contractually-
i nposed duties proximately caused the deat hs.

Qobvi ously, one of the essential elenents of the negligence
clains is the existence of a duty inposed on Al Furat. But, sinply
because t he VB&C contract i nposes duties on Al Furat, the breach of
whi ch al l egedly caused the deaths, does not make that contract an
essential elenent of the clainms. Because Appellants are neither
parties to, nor third-party beneficiaries of, that contract, any
duty owed by Al Furat to decedents arose by operation of |aw,
i ndependent of the existence of that contract. As in Nelson, the
alleged “torts, and not the arguably commercial activities that
preceded their comm ssion, formthe basis for [Appellants’] suit”.
507 U.S. at 358 (enphasis added).

Accordingly, the district court correctly concluded that the
commercial activity exception does not apply.

B

W review de novo the | ack of personal jurisdiction dismssal
of Syria Shell, Royal Dutch, and Shell Transport (collectively,
Shel | Appellees). Al pine ViewCo. Ltd. v. Atlas Copco AB, 205 F. 3d
208, 214 (5th Cr. 2000). Although Appellants bear the burden of
proof, it is not necessary for them to “establish personal

jurisdiction by a preponderance of the evidence; prinma facie
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evi dence of personal jurisdictionis sufficient”. Watt, 686 F.2d
at 280. W accept their “uncontroverted all egations, and resolve
in [their] favor all conflicts between the facts contained in the
parties’ affidavits and ot her docunentation”. Al pine, 205 F. 3d at
215.

The Texas long-arm statute, Tex. Qv. PrRaAC. & REM CobE ANN. 8
17.042, authorizes personal jurisdiction over a nonresident
defendant to the fullest extent allowed by the United States
Constitution. See Wlson v. Belin, 20 F.3d 644, 647 & n.1 (5th
Cr.), cert. denied, 513 U S. 930 (1994). Accordi ngly, we need
only det erm ne whet her exercising jurisdiction over Shell Appell ees
is consistent wth the Due Process Cl ause. See Al pine, 205 F. 3d at
214.

Due process standards for personal jurisdiction are well-
est abl i shed.

The Due Process Cause ... permts the
exercise of personal jurisdiction over a
nonr esi dent defendant when (1) that defendant
has purposefully availed [itself] of the
benefits and protections of the forumstate by
establishing m ninmum contacts with the forum
state; and (2) the exercise of jurisdiction
over t hat def endant does not of f end
traditional noti ons of fair play and
substantial justice.

ld. at 214-15 (internal quotation marks and citation omtted,

enphasi s added).”

"For the first prong of this two-part test, as discussed
infra, Appellants have not nade a prinma facie show ng that Shel
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The “m ni numcontacts” requi renent can be established through
contacts sufficient to assert either specific or (genera

jurisdiction. I1d. at 215.

Specific jurisdiction over a nonresident
corporation IS appropriate when t hat
corporation has purposefully directed its
activities at the forum state and the
litigation results fromalleged injuries that
arise out of or relate to those activities.
Ceneral jurisdiction, on the other hand, wll
attach where the nonresident defendant’s
contacts with the forum state, although not
related to the plaintiffs’ cause of action,
are continuous and systemati c.
ld. (enphasis added) (internal quotation marks and citation

omtted). Appellants claim Syria Shell’s contacts with Texas
support specific jurisdiction, while the contacts by it and the
ot her two Shell Appellees support general jurisdiction.
1.
W first address specific jurisdiction vel non for Syria
Shel |, which owns alnost a third of Al Furat.
a.
Appellants inplicitly concede Syria Shell had no direct
contacts with Texas. Neverthel ess, they base specific jurisdiction
on their clains allegedly arising out of the contract between Al

Furat and WB&C, which provided that, in entering into that

Appellees have the requisite mnimum contacts wth Texas.
Therefore, we need not consider the second prong — whether
exerci sing personal jurisdiction wuld offend “traditional notions
of fair play and substantial justice”.

30



contract, Al Furat was acting as an agent for Syria Shell, and
whi ch appoi nted WB&C as agent for Al Furat and Syria Shell for
obt ai ni ng goods and services fromTexas for use in controlling the
well. Appellants assert that, by entering into a contract with a
Texas conpany for services to be perforned in Texas, Syria Shell,
through its clainmed agent, Al Furat, established the requisite
m ni mum contacts wth Texas. (Appellants also rely on evidence
that Warnenhoven, an enployee of a “Shell” entity, initially
contacted WB&C to secure the services of Appellants’ decedents in
Syria; and that Beasely, a “Shell” enployee, negotiated the
contract between Al Furat and WB&C. But, they do not explain how
such evidence supports specific jurisdiction for Syria Shell.)

The | anguage relied on in Al Furat’s contract wth WB&C does
not provide that Al Furat is acting as agent for Syria Shell in
executing that contract. Instead, it states that Al Furat was “an
agent for [Syria Shell] in executing the service contract for the
exploration of oil ratified by |aw nunber 43 1977". Qbvi ousl y,
this recitation does not nake Al Furat an agent for Syria Shell for
pur poses of the WB&C contract.

But, even assum ng Al Furat’s contacts with Texas, in entering
into and performng the contract wth W&C are properly
attributable to Syria Shell, specific jurisdiction does not exist

for it, because Appellants’ clains do not arise out of those
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cont act s. Instead, they arise out of alleged tortious acts
commtted by Al Furat in Syria.

Accordingly, the district court correctly concl uded t here was
no specific jurisdiction for Syria Shell.

b.

Alternatively, Appellants contend they should have been
allowed nore jurisdictional discovery prior to Syria Shell’s
dismssal. Adistrict court has “broad discretionin all discovery
matters”, and “such discretion will not be disturbed ordinarily
unl ess there are unusual circunstances show ng a clear abuse.”
Watt, 686 F.2d at 283 (internal quotation marks and citation
omtted).

A district court is not required to defer ruling on a
jurisdictional notion until all discovery contenplated by the
plaintiff has been acconplished; instead, an opportunity for
di scovery is required. See Patterson v. Dietze, Inc., 764 F.2d
1145, 1147 n. 4 (5th Cr. 1985). Qur discussion of Appellants’ |ack
of diligence regarding FSIA imunity discovery is relevant to our
anal ysis of discovery issues relating to personal jurisdiction
because the discovery notions and responses generally dealt with
both types of jurisdiction.

As di scussed, Appellants did not take advantage of the anple
opportunity to conduct discovery. Despite there being no forma

prohibition on discovery after the 7 Novenber 1997 Rule 26(f)
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conference, Appellants nade no specific discovery requests unti
they noticed Wight's deposition on 19 January. The magi strate
judge allowed them to depose Wight regardi ng personal
jurisdiction, and they obtained the requested docunents regarding
t he conmuni cati ons between Al Furat and WB&C about their contract.
After being inforned by the magi strate judge that a recomendati on
on dismssal was immnent, Appellants did not notice any other
depositions, and sent their first witten discovery request only
one week before the magistrate judge nade her reconmmendati on on
di scovery, and only ni ne days before she made her recomendati on on
di sm ssal

Mor eover, “[d]iscovery on matters of personal jurisdiction...
need not be permtted unless the notion to dism ss rai ses i ssues of
fact”. Watt, 686 F.2d at 284. “When the |ack of personal
jurisdiction is clear, discovery would serve no purpose and shoul d
not be permtted.” 1d. Appellants’ brief does not describe the
di scovery they contend should have been allowed, what facts they
hoped to obtain from such discovery, or how it would produce
information that would support specific jurisdiction for Syria
Shel | . In any event, no anmount of information on Syria Shell’s
contacts with Texas, through its clainmed agent, A Furat, would
strengt hen Appel |l ants’ assertion of specific jurisdictionfor Syria
Shel |, because, as stated, their clains did not arise from such

cont acts.
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Accordingly, the district court did not abuse its discretion
by not all ow ng addi tional jurisdictional discovery prior toruling
there was no specific jurisdiction for Syria Shell. Seeid. (“this
Court affirnms denials of discovery on questions of personal
jurisdiction in cases where discovery sought could not have added
any significant facts” (internal quotation marks and citation
omtted)).

2.

Appel l ants cl ai mgeneral jurisdiction for Syria Shell and the

ot her two Shell Appellees (Royal Dutch and Shell Transport).
a.

Appel  ants mai ntai n the ongoi ng rel ati onshi p bet ween VWB&C and
Syria Shell, through its clained agent, Al Furat, is sufficient to
constitute continuous and systematic contacts for genera
jurisdiction for Syria Shell. They assert that, if the district
court had allowed discovery on the nature and extent of that
rel ati onshi p, they coul d have devel oped evi dence of such contacts’
systematic and conti nuous nature.

Even assuming A Furat’s contacts with Texas, through its
contractual relationships with WB&C and B&C, are attributable to
Syria Shell, they were not continuous and systematic and thus do

not confer general jurisdiction for Syria Shell. See Helicopteros

Naci onal es de Colonbia, S.A v. Hall, 466 U S. 408, 415-19 (1984).
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Wth respect to their inadequate-discovery contention
Appel  ants have not described the discovery they contend shoul d
have been allowed, or how it could produce evidence establishing
the propriety of general jurisdiction for Syria Shell. Moreover,
as di scussed, Appellants did not exercise diligence in discovery.

b.

The other two Shell Appellees, Royal Dutch and Shel
Transport, had no direct contacts with Texas. General jurisdiction
is clainmed because of their ownership of Shell Petroleum Inc.,
which owns Shell Q1 Conpany, which has its principal place of
busi ness in Texas. Appellants do so by attributing Shell Ol
Conpany’s contacts with Texas to Royal Dutch and Shell Transport.
Concomtantly, they claimthe district court erred by dism ssing
Royal Dutch and Shell Transport w thout allow ng depositions of
those Appellees regarding their relationship wth, and control
over, Shell G| Conpany, as well as to determ ne whether they
mai nt ai ned ot her contacts with Texas.

(1)

To attribute Shell G| Conpany’s contacts with Texas to Royal
Dutch and Shell Transport, which own Shell Petroleum Inc.,
Appel l ants woul d have to establish: (1) Royal Dutch and Shel
Transport are the alter egos of Shell Petroleum which owns Shel
O | Conpany; and (2) Shell Petroleumis the alter ego of Shell Gl

Conpany. There is no evidence to support either concl usion.
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The prerequi sites for establishing personal jurisdiction over

a corporation, based on the contacts of its subsidiary, are
described in Hargrave v. Fibreboard Corp., 710 F.2d 1154 (5th Cr
1983) .

[SJo long as a parent and subsidiary maintain

separate and distinct corporate entities, the

presence of one in a forum state may not be

attributed to the other.... Ceneral ly, our

cases demand proof of control by the parent

over the internal business operations and

affairs of the subsidiary in order to fuse the

two for jurisdictional purposes.... The

degree of control exercised by the parent nust

be greater than that normally associated with

comon ownership and directorship.... Al the

relevant facts and circunstances surroundi ng

the operations of the parent and subsidiary

must be examned to determ ne whether two

separate and distinct corporate entities

exi st .
ld. at 1160 (internal quotation marks and citations omtted). See
al so Access Tel ecom Inc. v. MO Tel ecommuni cations Corp., 197 F. 3d

694, 717 (5th Gr. 1999) (“typically, the corporate i ndependence of
conpani es defeats the assertion of jurisdiction over one by using
contacts with the other”); D ckson Marine, Inc. v. Panal pina, Inc.,
179 F. 3d 331, 338 (5th G r. 1999) (“Courts have |ong presuned the
institutional independence of rel ated corporations, such as parent
and subsidiary, when determning if one corporation’s contacts with
a forum can be the basis of a related corporation’s contacts”;
presunption may be overcone by “clear evidence”); Southmark Corp

v. Life Investors, Inc., 851 F.2d 763, 773-74 (5th Gr. 1988) (“it
is well-settled that where ... a wholly owned subsidiary is
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operated as a distinct corporation, its contacts with the forum
cannot be inputed to the parent”).

In support of dismssal, Shell Appellees submtted the
decl arations of van der Vlist, the General Attorney of Royal Dutch;
Munsi ff, the Secretary of Shell Transport; and Paul, the Assistant
Secretary of Shell Q1 Conpany. Those decl arations establish:
Royal Dutch and Shell Transport are hol ding conpani es, which own
investnments in various entities known collectively as the Royal
Dut ch/ Shel | group of conpanies; Shell G| Conpany is a whol | y-owned
subsidi ary of Shell Petroleumlnc.; Royal Dutch and Shell Transport
have indirect investnments in Shell Q1 Conpany, by virtue of their
ownership of Shell Petroleum Inc.; Shell GI Conpany is not a
di vision of Royal Dutch or Shell Transport; Shell G| Conpany has
its owmn capital and its own enpl oyee benefit prograns; Shell Gl
Conpany’s board consists of 11 nenbers, one being an officer of
Royal Dutch and one a director of Shell Transport; and Shell Q|
Conpany’s officers are not officers of Royal Dutch or Shell
Transport.

Appel l ants have not nade a prinma facie show ng that Shell
Transport and Royal Dutch so control the activities of Shell
Petroleumlinc., and that, in turn, it so controls the activities of
Shell G| Conpany, that the latter’s contacts wth Texas may be
attributed to Shell Transport and Royal Dutch for purposes of

general jurisdiction. Appel l ants presented no evidence that:
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Royal Dutch and Shell Transport financed the operations of Shel
G Conpany; Royal Dutch and Shell Transport caused the
i ncorporation of Shell G Conpany; Shell O Conpany is grossly
undercapitalized; Royal Dutch and Shell Transport paid the salaries
and ot her expenses of Shell G| Conpany; Shell Q1 Conpany received
all its business fromRoyal Dutch and Shell Transport; Royal Dutch
and Shell Transport used Shell G| Conpany’s property as their own;
daily operations of the corporations were not separate; or Shel
G| Conpany does not observe corporate formalities. See Gundl e
Lining Const. Corp. v. Adans County Asphalt, Inc., 85 F.3d 201,
208-09 (5th Gr. 1996) (listing factors considered in determ ning
whet her subsidiary is alter ego of parent corporation); see also
Gardemal v. Westin Hotel Co., 186 F.3d 588, 593 (5th Cr. 1999)
(under Texas law, alter ego doctrine “applies when there is such
unity between the parent corporation and its subsidiary that the
separ ateness of the two corporations has ceased and holding only
the subsidiary corporation liable would result in injustice”
(internal quotation marks and citation omtted)).

Accordingly, the district court correctly held that there was
no general jurisdiction for Royal Dutch and Shell Transport based
on Shell G Conpany’ s contacts with Texas.

(2)
Appel l ants of fer nothing to support their conclusory assertion

they could have established evidence to support their alter ego
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t heory had di scovery not been restricted. The declarations of the
Royal Dutch, Shell Transport, and Shell G Conpany corporate
representatives negate the possibility that, by virtue of their

ownership of Shell Petroleumlnc., Royal Dutch and Shell Transport

are the alter egos of Shell G| Conpany. Appellants offer no basis
what soever to support an inference that those corporate
representatives’ deposition testinony would contradict their sworn
declarations. And, once again, Appellants did not act diligently
i n discovery.

Accordingly, the district court did not abuse its discretion
by dismssing Royal Dutch and Shell Transport w thout allow ng
additional jurisdictional discovery.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.
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