UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20075

CAM LLE MORRI' S, The Estate,
Pl ai ntiff-Appellant,
vVer sus

DONNA E. SHALALA, SECRETARY, DEPARTMENT OF HEALTH & HUVAN
SERVI CES, of the United States,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

March 22, 2000

Bef ore JONES, DUHE, and WENER, Circuit Judges.
PER CURI AM

At issue in this case is the governnent’s liability for
up to 30 days of skilled nursing services available under the
Medi care program?®! See 42 U.S.C. 88 1395d(a)(2)(A), 1395x(h); 42
CF.R § 409.20. After considering the applicable standard of
review for the decision of the Secretary of HHS, we concl ude that
the denial of additional benefits was supported by substanti al
evidence. The judgnent of the district court is affirned.

The outcone of this case does not depend upon the

standard enpl oyed by this court to review HHS s Medi care treat nent

1 Appellant is the estate of the Medicare beneficiary Ms. Canille
Morris. W refer to appellant as “Mirris” for the sake of convenience. Ms.
Morris was rei nbursed for 70 of the 100 days naxi num aut hori zed by Medi care for
post - hospital, extended care services.



deci sions concerning individual patients. Appellant disputes the
st andard, however, so we begin by articulating it.

As the Secretary contends, 42 U.S. C. 8§ 1395ff(b) provides
that any individual who is dissatisfied with the Secretary’'s
decision regarding a claimto benefits is entitled to a hearing and
to review of the final decision as provided in section 8 405(Q).
42 U.S.C. § 405(g) provides, in relevant part:

Any individual, after any final decision of the
Comm ssi oner of Social Security made after a hearing to
which he was a party, . . . may obtain a review of such
decision by a civil action . . . . Such action shall be
brought in the district court of the United States .

. The court shall have power to enter . . . a judgnent
affirmng, nodifying, or reversing the decision of the
Comm ssi oner of Social Security . . . . The findings of
the Conmm ssioner of Social Security as to any fact, if
supported by substantial evidence, shall be conclusive .

(enphasi s added).

By its own terns, the Medicare Act seens to provide for a
substanti al evidence standard of review. This is the viewtaken by

the Second Circuit in a case on point. Hurley v. Bowen, 857 F.2d

907, 912 (2d Cr. 1988); see also R dgely v. Secretary of

Departnent of Health, Education & Welfare, 475 F. 2d 1222, 1224 (4th

Cr. 1973) (noting that the district court properly applied the
substantial evidence test to the Secretary’s findings).
Further, in Social Security disability review cases,

where 8 405(g) governs the standard of review, Frith v. Cel ebrezze,

333 F. 2d 557, 560 (5th Gr. 1964), the Fifth Crcuit has held that
appellate review is |imted to two issues: (1) whether the
Comm ssi oner applied the proper |egal standards; and (2) whether

t he Conm ssioner’ s decision is supported by substantial evidence on



the record as a whole. Paul v. Shalala, 29 F.3d 208, 210 (5th Cr

1994); Anthony v. Sullivan, 954 F.2d 289, 292 (5th Cr. 1992).

Disability-benefits review cases seem indistinguishable from
Medi care-benefits review cases, and since review in both derives
from the sanme source, 8 405(g), both should enploy the sane
st andar d.

Not wi t hst andi ng these authorities, Mirris contends that
the standard of reviewis found in the Adm nistrative Procedure Act

(“APA"). But the estate cites Hennepin County Medical Center V.

Shalala, 81 F.3d 743 (8th Cr. 1996), which did not arise from an
i ndividual’s appeal of a Secretary’s denial of benefits under 42
U S C 8§ 1395ff(b). Hennepin instead invol ved a provider's appeal
under 42 U.S.C. 8§ 139500(f)(1) for reinbursenent of unrecovered
expenses incurred by Medicare patients.? As § 139500(f)(1) does
not incorporate 8 405(g), Hennepin is inapposite. The 8 405(9g)
standard control s.

This court may not overturn the Secretary’s decision if
it is supported by substantial evidence -- “nore than a nere
scintilla”® -- and correctly applies the law. Anthony, 954 F. 2d at
292. Morris does not challenge any legal interpretation but only
the Secretary’s factual conclusion that she did not utilize or need

skilled nursing care or physical therapy after May 31, 1994. W

2 A Fifth Grcuit case also uses the APA standard of reviewin the
Medi care provider context: Harris County Hosp. District v. Shalala, 64 F.3d 220
(5th Gir. 1995).

8 R chardson v. Perales, 402 U. S. 389, 401, 91 S. C. 1420, 1427 (1971).
R chardson al so defines the standard as requiring such rel evant evidence as a
reasonabl e mi nd nmight accept as adequate to support a conclusion. |d.

3



agree with the Second Crcuit that coverage decisions “should be

based upon a common sense, non-technical consideration of the

patient’s condition as a whole” and that the Act “is to be
liberally construed in favor of the beneficiaries.” Hurley, 857
F.2d at 912. Even so, Mixrris cannot prevail. Extensive evidence

was admtted in the adm nistrative hearing, including records from
The Forum nursing hone, where Ms. Mrris lived after |eaving the
hospital, testinony and records of her treating physician, and
testinony of a physician retained by the Secretary. Based on this
evi dence, the Secretary could easily conclude that Ms. Mrris did
not qualify for reinbursenent of skilled nursing care or physical
t herapy under the regul ati ons and that she was receiving and needed
only custodial care at the Forumduring the relevant period. The
substanti al evidence test is satisfied.

The judgnment of the district court, which affirnmed the
deni al of additional Medicare benefits, is AFFI RVED



