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I N THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCU T

No. 99-20014

GARY GRAHAM now known as
SHAKA SANKOFA,

Peti ti oner- Appel | ant,
V.
GARY JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

February 25, 1999
Before KING Chief Judge, JOLLY and DeMOSS, Circuit Judges.

KING Chief Judge:

Gary Graham now known as Shaka Sankofa,! a Texas death row
i nmat e, appeals the district court’s dismssal of his fourth
habeas corpus application under 28 U S.C. § 2254. Alternatively,
he noves for the recall of the nmandate in one of his prior habeas
cases or for an order pursuant to 28 U S.C. § 2244(b)(3)(0O

authorizing the district court to consider a successive habeas

! For the sake of consistency, we refer to Graham by the
nanme under which he was convicted and sent enced.



corpus petition. W previously denied this |ast notion in an
order entered February 8, 1999, in which we noted that we would
rule on the other two pleadings and issue a full opinion

expl aining our decision in all three matters as soon as possi bl e.
We now do so.

Grahamis current application for a wit of habeas corpus is
successive to a previous petition he filed in 1988 that was fully
litigated on the nerits and, in fact, was tw ce considered by the
Suprene Court. In 1996, nore than two years before G aham
brought this application, Congress passed a new |l aw, the
Antiterrorismand Effective Death Penalty Act of 1996 ( AEDPA),
that was specifically designed to limt and, in sone cases,
conpl etely bar successive applications such as G ahanis. Not
only did AEDPA itself inpose stringent restrictions on successive
habeas applications, but the House Conference Report acconpanying
it explicitly stated that it incorporated “reforns to curb the
abuse of the statutory wit of habeas corpus, and to address the
acute problens of unnecessary delay and abuse in capital cases.”
Graham concedes that all of the clains he nmakes today coul d have
been raised in 1988 and that if AEDPA governs his current
application, he is entitled to no relief whatsoever. Thus, our
task is to determ ne whether AEDPA applies to him W concl ude
that it does. Accordingly, we nust affirmthe judgnment of the

district court dismssing Gahanis fourth federal habeas



application and deny his notion for recall of the mandate in his

previ ous habeas case.

| . FACTUAL AND PROCEDURAL HI STORY

Thi s appeal and the acconpanying alternative notions are the
| atest installnments of a story that began nearly ei ghteen years
ago. About 9:30 p.m on May 13, 1981, in the parking lot of a
Saf eway Food Store in Houston, Texas, Bobby Lanbert, a custoner
at the store, was shot and killed by a | one black mal e who
apparently was trying to rob him The perpetrator left the scene
W t hout bei ng apprehended. After his arrest for another offense
about a week later, Gary Graham then seventeen years old, was
charged with the capital nurder of Lanbert.

At trial in the 182nd Judicial District of Harris County,
Texas, Bernadine Skillern was the only witness to identify G aham
as Lanbert’s killer; two other eyew tnesses, WI|m Anpbs and
Dani el Gady, were unable to do so because they did not get a
good enough | ook at, or did not sufficiently recall, the
perpetrator’s face. Immediately before Skillern testified that
Graham was the shooter, the trial judge conducted a hearing
outside the presence of the jury to determ ne whet her her

identification was “tainted by [an] illegal lineup.” Glbert v.

California, 388 U S 263, 272 (1967) (citing United States v.




Wade, 388 U. S. 218, 240 (1967)). Skillern described in sone
detail how she had picked Graham out of a May 26, 1981
phot ogr aphi ¢ di splay and a May 27, 1981 police station |ineup,
and defense counsel raised many of the sane issues regarding
suggestive identification procedures that Gaham s current
counsel now brings before us. The trial judge concluded that
Skillern s identification was “based solely on [Skillern’s]

i ndependent recollection of the facts as they occurred on May 13,
1981" and was “nmade i ndependently of any conversation or
processes that were perfornmed by nenbers of the Houston Police
Departnent.” The jury then returned, and Skillern testified in
open court that Graham was the person she had seen shoot Lanbert.
Def ense counsel presented no evidence at the guilt-innocence
stage. The jury convicted G aham of capital nurder and answered

the three death penalty special issues? in the affirmative.?

2 The jury was asked the foll owi ng questions:

(1) Do you find fromthe evidence beyond a reasonabl e
doubt that the conduct of the defendant that caused the
death of the deceased was commtted deliberately and
with the reasonabl e expectation that the death of the
deceased or another would result?

(2) Do you find fromthe evidence beyond a reasonabl e
doubt that there is a probability that the defendant
would commt crimnal acts of violence that woul d
constitute a continuing threat to society?

(3) Do you find fromthe evidence beyond a reasonabl e
doubt whether [sic] the conduct of the defendant in
killing the deceased was unreasonable in response to
the provocation, if any, by the deceased?



Accordingly, the court sentenced G ahamto death. On direct
appeal, the Texas Court of Crim nal Appeals affirnmed G ahanis
capital nurder conviction and death sentence in an unpublished

opinion. See Gahamyv. State, No. 68,916 (Tex. Crim App. June

12, 1984). Gahamdid not seek certiorari fromthe United States
Suprene Court.
| nst ead, represented by new counsel, G ahamfiled a state

habeas petition in July 1987, contending, inter alia, that he was

i nconpetent and therefore could not constitutionally be executed,
that the Texas capital punishnent schene was constitutionally
defective for various reasons and did not allow the jury
adequately to consider mtigating evidence, including youth, and
that he received ineffective assistance of counsel. Counsel was

alleged to be ineffective in nunerous respects, including failing

The jury answered yes to all three questions. After the verdict
was read, the defense requested that the jury be polled, and each
juror acknow edged that the verdict accurately represented his or
her answers to the special issues.

3 During the punishnent phase, the state denonstrated that
fromMay 14 to May 20, 1981, G aham robbed sone thirteen
different victinms in nine different |ocations, in each instance
Il eveling either a pistol or a sawed-off shotgun at the victim
Two of the victins were pistol -whi pped, one was al so shot in the
neck, an elderly man was struck with the vehicle G aham had
stolen fromhim and a fifty-seven-year-old wonman was ki dnapped
and raped. There was also testinony that G aham had a poor
reputation in the community for being a peaceful and |aw abi di ng
citizen. The defense presented only the testinony of Gaham s
st epf at her and grandnother as to his good and nonvi ol ent
character. After the capital nurder conviction, G aham pl eaded
guilty to, and was sentenced to twenty-year concurrent prison
terms for, ten aggravated robberies conmtted on May 14, 15, 16,
18, 19, and 20, 1981.



adequately to investigate, interview, and call alibi wtnesses
and not allowng Gahamto testify. Gahanis petition was
supported by an affidavit signed by Dorothy Shields, WIIiam
Chanbers, Mary Brown, and Lorai ne Johnson* asserting that G aham
had been with them continuously during the night of the offense,
that Graham had told themthat he had given their nanmes to his
trial counsel, that counsel did not call themto testify, and
that G ahamlater inforned themthat counsel not only had refused
to call alibi witnesses but al so had prevented himfrom
testifying on his own behalf. State district judge Donal d
Shi pl ey, who had not presided at Gahanis trial, held conpetency
and evidentiary hearings. At the latter, G aham three alib

W t nesses (WIIiam Chanbers, Mary Brown, and Dinah MIller), and
Grahamis trial counsel (Ronald Mock and Chester Thornton),
testified. On February 9, 1988, Judge Shipley entered findings
of fact and conclusions of |aw adverse in all respects to G aham

Wth respect to the ineffective assistance of counsel claim he

f ound:

4. Prior to trial, counsel [who had been appointed to
represent Graham on June 12, 1981] reviewed the
information in the State’'s file several tines.

5. On nunerous occasions prior to trial, counsel net with

the applicant and attenpted to discuss the facts of the
case with him The applicant stated only that he did

4 Brown is Grahanmis wife. Chanbers and Johnson are his
cousins. Shields is a friend who |ived near Graham s paternal
grandnot her, with whom G aham sonetines resided, at the tine of
t he of fense.



not commt the robbery-nmurder and that he had spent the
evening with a girlfriend whose nane, appearance, and
address the applicant could not renenber.

6. Al t hough defense counsel made nunerous inquiries of
applicant, he did not give his defense counsel where he
had been and what he had been doing on the night of the
i nstant offense, May 13, 1981.

7. No person ever presented hinself to defense counsel as
an alibi wtness, either before, during or after trial.

8. Specifically, the applicant did not furnish his counsel
wth the nanes or addresses of Dorothy Shield [sic],
WIIliam Chanbers, Mary Brown, or Lorain [sic] Johnson
as potential alibi wtnesses.

9. This court finds that the testinony of WIIliam
Chanbers, Mary Brown, and Dinah MIler concerning Gary
G ahami s whereabouts on May 13, 1981 is not credible
t esti nony.

10. Gary Graham was aware that an investigator was worKking
wi th defense counsel in connection with the defense of
hi s case.

11. Counsel for applicant hired an investigator, Merv West,
who assisted themin investigating and interview ng
possi bl e def ense w t nesses.

Ex parte Graham No. 335378-A (182d Dist. C., Harris County,

Tex. Feb. 9, 1988). The state habeas trial court concluded that
G aham had recei ved effective assistance of counsel and
recommended that the Texas Court of Crim nal Appeals deny habeas
relief. The Court of Crimnal Appeals did so in an unpublished
per curiamorder with reasons issued February 19, 1988.

Shortly thereafter, Graham through new counsel, filed a
federal habeas application in the Southern District of Texas. In
addition to challenging the racial and age conposition of the
grand jury that indicted him the constitutionality of the Texas
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death penalty statute as applied to him and his own conpetency
to be executed, Graham asserted that he was denied the effective
assi stance of trial counsel. Specifically, he clained that
counsel failed adequately to investigate his case and introduce
defense witnesses at trial. Although he told them of at |east
four alibi wtnesses, G aham asserted, counsel neither
interviewed nor called these individuals to testify. G aham also
conpl ai ned that counsel refused to permit himto testify, failed
to obtain an i ndependent psychiatric evaluation, did not object
to the exclusion of certain jurors, allowed himto be tried in
the sanme cl othes he was wearing when arrested, conceal ed counsel
Ronal d Mock’ s personal acquai ntance with chief prosecution

wi tness Skillern, neglected adequately to investigate the
extraneous offenses introduced agai nst himat the puni shnment
phase of his trial, and called only two puni shnent phase

W t nesses on his behalf. Wthout holding an evidentiary hearing,

the district court denied relief, see G ahamyv. Lynaugh, No. 88-

563 (S.D. Tex. Feb. 24, 1988), and the Fifth GCrcuit declined to

issue a certificate of probable cause, see G ahamv. Lynaugh, 854

F.2d 715, 723 (5th Gr. 1988). The court of appeals pane
specifically reviewed the ineffective assistance of counsel

all egations and the state habeas court findings in respect
thereto, concluding that “Gaham has failed to overcone the
presunption that the state court’s findings were correct.” 1d.

at 722.



In a per curiamorder, the Suprene Court granted certiorari
vacated the Fifth Grcuit’s judgnent, and remanded “for further

consideration in light of Penry v. Lynaugh[, 492 U S. 302

(1989)].” Gahamyv. Lynaugh, 492 U S. 915 (1989). On renand,

the same Fifth Grcuit panel reinstated, in Part | of its new
opinion, all of its 1988 opinion except Section Il.B, which dealt
w th whether the Texas capital sentencing schene all owed adequate
consideration of mtigating evidence, especially youth. See

G ahamyv. Collins, 896 F.2d 893, 894 (5th G r. 1990). The panel

went on to hold that the Texas capital sentencing schene,
contrary to Penry, did not allow adequate consideration of
Grahanmis youth and accordingly vacated his death sentence. See
id. at 898. The Fifth Grcuit then took the case en banc and

ultimately affirnmed the denial of habeas relief. See G ahamyv.

Collins, 950 F.2d 1009, 1034 (5th Cr. 1992). The en banc court
explicitly approved Part | of the 1990 panel opinion, thus
reinstating all of the 1988 panel opinion except Section Il.B
thereof, including the earlier panel findings that G ahanis

i neffective assistance of counsel claimlacked nerit. See id. at
1013 n. 4. It reversed the 1990 panel’s conclusion that the Texas
capital sentencing schene did not allow adequate consideration of
Grahanmis mtigating evidence, particularly his youth. See id. at
1030-34. The Suprene Court affirnmed, addressing only the youth-
Penry issue and holding that any claimthat the Texas capital
sentenci ng schene did not all ow adequate consideration of youth
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was barred under Teague v. Lane, 489 U S. 288 (1989). See G aham

v. Collins, 506 U.S. 461, 477-78 (1993).

On April 20, 1993, Graham through counsel, filed his second
state habeas petition. Again, he urged that trial counsel was
ineffective for failing to devel op or present defense evidence or
meani ngfully test the prosecution’s evidence, and that he thus
had been “condemned to die for a crinme that he alnost certainly
did not coomt.” Gahamalso asserted that the trial court’s
voir dire erroneously equated “deli berateness,” as used in the
first death penalty special issue, with “intent” as relevant to
guilt or innocence. Finally, he contended that the special
i ssues did not allow adequate consideration of his youth.®> The
i neffective assistance claimwas supported by new evi dence
purporting to prove that a nunber of eyew tnesses whom G ahani s
counsel had not called during trial would have provided testinony
tending to exonerate Gaham This new evi dence consisted of the
fol | ow ng:

1. A March 31, 1993 affidavit of the investigator, Mervyn

West, retained by Gahanmis trial counsel, indicating

t hat he and counsel had assuned Graham was guilty and
therefore gave his case relatively little attention;

5 The apparent basis for nmaking this argunent, despite the
Suprene Court’s decision in Gahamv. Collins, 506 U S. 461
(1993), was the theory that G aham by its reliance on Teaque v.
Lane, 489 U. S. 288 (1989), did not apply except in federal habeas
actions. On February 19, 1993, the Suprene Court had granted
certiorari in the direct appeal case of Johnson v. Texas, 506
U.S. 1090 (1993), raising the youth-Penry issue.
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2. April 17, 1993 affidavits of Mal col m Stephens and his
w fe, Lorna Stephens, stating that they had cone on the
crime scene just after the shooting and had seen a
young bl ack man run away (not followed in the parking
| ot by anyone in a car, as Skillern had testified that
she had done), and that the man was about 5'5" tall (a
i neup chart showed Grahamto be 5 9");

3. An April 15, 1993 affidavit of Wl m Anros, who had been
present at the crinme scene, stating that the shooter
was no taller than 5'5", that no one followed himin a
car, that defense counsel never contacted her, and that
she had exam ned two phot ographs of G aham as he
appeared in 1981 and was “certain that Gary G ahamis
not the man who shot Bobby Lanbert”;

4. An April 15, 1993 affidavit of Ronald Hubbard, a
Saf eway enpl oyee who al so had been present at the
scene, describing the shooter as 5'6" and indicating
that no one associated with G aham s defense team ever
contacted him

5. An April 18, 1993 affidavit of Mary Brown indicating
that she had been with Graham on the night of the
of f ense;

6. An April 18, 1993 affidavit of WIIiam Chanbers
i ndi cating that he had been with G- aham on the night of
t he of fense;

7. An April 18, 1993 affidavit of Dorothy Shields
i ndi cating that she had been with G aham for nost of
the night of the offense; and

8. An April 18, 1993 affidavit of Loraine Johnson
i ndi cating that she had been with G aham on the night
of the offense and that she had spoken to trial counsel
about testifying to an alibi defense but had been
r ebuf f ed.

G aham suppl enented his petition on April 26, 1993, adding a

claimunder Herrera v. Collins, 506 U S. 390 (1993), that because

he was actually innocent his execution would be unconstitutional.
Thi s suppl enent was supported by an April 26, 1993 affidavit of
Mal col m St ephens stating that, after seeing news coverage of
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Grahami s case, he had realized that G aham was not the person who
had run in front of his car in the Safeway parking | ot and
stating that he saw the true nurderer several tines in 1982,
1983, and 1985. The state filed a reply, supported by an Apri
21, 1993 affidavit fromtrial counsel Ronald Mdck, an April 22,
1993 affidavit from Mervyn West, and a March 26, 1993 affidavit
fromBernadine Skillern. Later that sanme day, the state habeas
trial court, Judge Shipley, w thout holding an evidentiary
hearing, entered findings and concl usi ons, plus suppl enental
findings, recommending that the Court of Crim nal Appeals deny
relief. The trial court adopted its February 9, 1988 fi ndi ngs
and concl usions regarding Gahanis first state habeas petition.
In addition, it found that the new 1993 affidavits from Chanbers,
Brown, Shields, and Loraine Johnson were “not credible,” that in
light of his April 22, 1993 affidavit show ng | oss of nenory,
West’s March 31, 1993 affidavit was “not reliable,” that Anmps’s
1993 affidavit was “not credible,” that Hubbard and the

St ephenses did not see the actual shooting and that their
affidavits therefore did not undermne Skillern' s identification,
and that Skillern’ s testinony was credi ble. The court concl uded
that Grahanis ineffective assistance of counsel claimhad been
rejected in the previous state habeas proceedi ng and hence need
not be considered again. Alternatively, it found that G aham had
shown neither defective performance nor any resultant prejudice.
Finally, the court concluded that a claimof actual innocence
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i ndependent of constitutional infirmty at trial was not

cogni zabl e in habeas proceedings and that even if it were, G aham
fell far short of the show ng necessary to trigger consideration
of such a claim On April 27, 1993, in a per curiamorder, the

Court of Crimnal Appeals denied habeas relief. See Ex parte

Graham 853 S.W2d 564 (Tex. Crim App. 1993). Gahamfiled both
a petition for certiorari in the Suprene Court, which was denied,

see G ahamv. Texas, 508 U. S. 945 (1993), and a notion for

reconsi deration, which the Court of Crim nal Appeals overrul ed,

see Ex parte Graham 853 S.W2d 565, 566 (Tex. Crim App. 1993).

Neverthel ess, the |atter ordered Graham s execution stayed for

thirty days pending the Suprene Court’s resolution of Johnson v.

Texas, 506 U. S. 1090 (1993) (granting certiorari). See G aham

853 S.W2d at 566-67.

On April 28, 1993, imediately after the Texas Court of
Crim nal Appeals denied relief on his second state habeas
petition, G ahamfiled a second federal habeas application in the
Southern District of Texas asserting that he had received
i neffective assistance of counsel at trial. He voluntarily
dismssed it that sane day, after Governor Ann Richards granted a
thirty-day stay in connection with executive cl enmency
pr oceedi ngs.

On June 24, 1993, the Suprene Court issued its opinion in

Johnson v. Texas, 509 U. S. 350 (1993), holding that the Texas

capital sentencing schene adequately all owed consideration of the
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defendant’s youth as a mtigating factor. See id. at 353.
Grahamthen filed in the Court of Crimnal Appeals a notion to
continue the stay of execution and for remand to the state trial
court for an evidentiary hearing on his clains of ineffective
assi stance of counsel, based on evidence discovered after the
second state habeas proceeding. |In a per curiamorder issued
July 5, 1993, the Court of Crimnal Appeals denied the notion to
continue the stay and the notion for remand w t hout prejudice.
The state then set Grahamis execution for August 17, 1993.

On July 21, 1993, G ahamfiled a civil suit against the
Texas Board of Pardons and Parol es (TBPP) seeking an evidentiary
hearing before that body on his innocence-based cl enency request.
After a hearing, the Travis County state district court issued a
tenporary injunction requiring the TBPP to hold a hearing on
Grahami s claimof innocence by August 10, 1993 or, in lieu
thereof, to reschedule his execution until after such a hearing.
The TBPP did not hold a hearing, but instead filed a notice of
appeal to the state court of appeals in Austin, which operated to
supersede the trial court’s order. On August 13, 1993, the
Austin Court of Appeals, on G ahanis notion, enjoined his
execution pending resolution of the TBPP' s appeal. Three days
|ater, the Court of Crimnal Appeals, on G ahanis notion, stayed
hi s execution “pending further orders by the Court.” On the sane
day, the Court of Crim nal Appeals also denied notions, filed by
the district attorney of Harris County and the TBPP, for |eave to
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file wwth the Court of Crimnal Appeals applications for mandanus
to require the Austin Court of Appeals to vacate its injunction

prohi biting Graham s execution. See State ex rel. Holnes v.

Third Court of Appeals, 860 S.W2d 873, 873 (Tex. Crim App.

1993). On Novenber 9, 1993, however, the court sua sponte
reconsidered its denial of leave to file the applications for
mandanus, granted | eave, and stayed further proceedings in the

Austin Court of Appeals. See State ex rel. Holnes v. Honorable

Court of Appeals, 885 S.W2d 386, 386-87 (Tex. Crim App. 1993).

Graham through counsel, then appeared before the Court of
Crimnal Appeals as the real party in interest. On April 20,
1994, after Grahamis appeal of his third federal habeas
application had been briefed and argued, see infra, the court
conditionally granted the wits, holding that the Austin Court of
Appeal s had no jurisdiction to enjoin G aham s execution. See

State ex rel. Holnes v. Honorable Court of Appeals, 885 S. W2d

389, 390 (Tex. Crim App. 1994). It also addressed the scope of
Grahanmi s avail able state habeas renedies with respect to his
cl ai mthat evidence di scovered since his conviction denonstrated
hi s actual innocence and deci ded that habeas corpus is an
appropriate vehicle for a prisoner to assert clains of actual
i nnocence:
[We hold an applicant seeking habeas relief based on a
cl ai mof factual innocence nust, as a threshold, denonstrate
that the newy discovered evidence, if true, creates a doubt
as to the efficacy of the verdict sufficient to underm ne

confidence in the verdict and that it is probable that the
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verdict would be different. Once that threshold has been

met the habeas court nmust afford the applicant a forum and

opportunity to present his evidence.

fhis'threshold standard and burden of proof wll
satisfy the Due Process O ause of the Fourteenth Amendnent
and we adopt themin the habeas context. |f the applicant
meets the threshold standard announced above the habeas
judge nmust hold a hearing to determ ne whether the newy

di scovered evidence, when considered in |light of the entire

record before the jury that convicted him shows that no

rational trier of fact could find proof of guilt beyond a

reasonabl e doubt.

Therefore, we . . . hold that, pursuant to Tex. Code

CrimProc. Ann. art. 11.07, G aham nmay appropriately couch

his clainms of factual innocence in the context of a

violation of the Due Process O ause of the Fourteenth

Amendnent .

ld. at 398-99. Notw thstanding this conclusion, the court
declined to use the case then before it to resolve G ahanis claim
because “there is no [habeas] application presently pending
before this Court, nor has the trial judge been given the
opportunity to prepare findings of fact consistent with art.

11.07 8 3.” |1d. at 399. It observed, however, that “Grahamis
free to pursue his clains through the filing of an application
under Tex.Code CrimProc. Ann. art. 11.07.” |d.

On June 22, 1994, the Austin Court of Appeals set aside the
Travis County district court’s tenporary injunction against the
TBPP, but did not rule on the nerits of the controversy. 1In
Cctober, the Travis County district court rendered judgnent that
Grahamwas not entitled to a clenency hearing before the TBPP on
his actual innocence claim The Austin Court of Appeals

affirned:
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[We determne that Gahamis right to a due course of |aw
hearing on his claimof actual innocence has been satisfied
by the habeas corpus procedure fashioned for himby the
Court of Crimnal Appeals in Holnes. Upon a show ng of new
evi dence that underm nes confidence in the jury verdict,
Gahamw ||l be entitled to an evidentiary hearing in
accordance with statutory post-conviction habeas corpus
procedures. . . .
: Now that the Court of Crimnal Appeals in Hol nes
has created a judicial vehicle for testing such a claim of
actual innocence, we hold that the Texas Constitution does
not afford G aham an additional, duplicative hearing within
t he executive-cl enency process.

G aham v. Texas Bd. of Pardons & Paroles, 913 S.W2d 745, 751

(Tex. App.--Austin 1996, wit dismd wo.j.). Gahamwas thus
left with recourse only to the courts.

The day after filing the civil suit against the TBPP
Graham through counsel, filed a third federal habeas application
in the Southern District of Texas. The application asserted only
two grounds for relief: first, that Grahamwas actually innocent
of the offense and thus was entitled to relief under the opinions

of five justices in Herrera v. Collins, 506 U S. 390 (1993),

agreeing that “the execution of an innocent person would violate
the Constitution,” and second, that he was denied effective
assi stance of counsel in that his attorneys failed to interview
crime scene witnesses naned in the police report, investigate and
present an alibi defense, properly question w tness Anps, and
call Hubbard to the stand. G aham also noved for an evidentiary
hearing and for | eave to undertake discovery.

Grahami s application was supported by nunerous affidavits
and exhibits, many of which he had obtained after the concl usion
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of his second state habeas proceeding on April 26, 1993 and never

had submtted to the state courts. This new materi al included

the foll ow ng:

1

A July 10, 1993 affidavit of Sherian Etuk, who had been
wor ki ng at the Safeway on the evening of May 13, 1981
and had seen the shooting or its imedi ate aftermath,
descri bing the perpetrator as a young bl ack man not
taller than 56", with a light build and very narrow
face, declaring that Etuk had been shown phot ographs by
the police and that no one had contacted her on behalf
of Graham and stating that none of four pictures of

G aham “depi ct the guy who shot the man out in the
parking lot that night”;

A May 25, 1993 affidavit of crinme scene witness Leodis
W | kerson, aged twelve in May 1981, declaring that he
was never contacted by anyone on Grahanis behal f,
descri bing the shooter as a short, young, clean-shaven
bl ack man, and stating that none of three attached
phot ogr aphs of Graham “to the best of ny nenory | ooks
anything |like the man who did the shooting at the

Saf eway” ;

A June 1, 1993 affidavit of Loraine Johnson providing
essentially the sane information as her April 18, 1993
affidavit but describing in nore detail her attenpt to
inform Gahamis trial counsel of his alibi

A May 1993 affidavit of Vanessa Ford tending to
corroborate the alibi portions of Loraine Johnson’s
June 1, 1993 affidavit;

A June 28, 1993 affidavit of Jo Carol yn Johnson
corroborating Loraine Johnson’s affidavits as to
Loraine’s informng Gahamis trial counsel of G ahanis
alibi;

A Houston Police Departnent offense report indicating
that Lanbert was facing federal drug charges in

Ckl ahoma, was carrying three shotguns and a nunber of
false identification cards in his van, and had
“fashioned hinself as a con man,” describing three

ot her suspects in the Lanbert nurder, who were not

i nvestigated further after Grahami s arrest, and

i ndicating that there was no evi dence except Skillern's
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identification connecting Gahamto the crine, the
Saf eway, or its nei ghborhood;

7. A July 1993 report by psychol ogi st Elizabeth Loftus
concluding that Skillern's identification was |ikely
unrel i abl e;

8. An April 20, 1993 report by another psychol ogi st,
Curtis WIls, asserting that “Bernadine Skillern’'s
identification is totally unreliable”;

9. A Houston Police Departnent firearns report dated May
26, 1981, indicating that the .22 caliber pistol G aham
had with himwhen arrested was not the .22 cali ber
pi stol with which Lanbert was kill ed.

On August 6, 1993, the state filed its answer and notion for
summary judgnent, which wai ved exhaustion and did not raise the

i ssue of successive or abusive applications. On August 13, 1993,
the district court, without any evidentiary hearing, denied

Grahanmis application. See Gahamv. Collins, 829 F. Supp. 204,

209-10 (S.D. Tex. 1993).
On appeal, the Fifth Grcuit declined to accept the state’s
wai ver of exhaustion and renmanded the case to the district court.

See G ahamv. Johnson, 94 F.3d 958, 970-71 (5th Gr. 1996). In

so doing, it concluded that exhaustion would not be futile,
al t hough Texas recently had passed a statute erecting significant

barriers to death row i nmates’ successi ve habeas applications:®

6 Before the passage of the 1995 act, the Texas abuse- of -
the-wit doctrine allowed the courts, after finding that a habeas
petitioner had failed wthout cause to address the sane issue on
direct appeal or in a previous petition, to refuse to accept the
habeas petition. See Ex parte Dora, 548 S.W2d 392, 393-94 (Tex.
Crim App. 1977). The rule was not regularly applied, however,
see Lowe v. Scott, 48 F.3d 873, 876 (5th Cr. 1995), until 1994,
see Ex parte Barber, 879 S.W2d 889, 891 n.1 (Tex. Crim App.
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(a) If aninitial application for a wit of habeas corpus is
untinely or if a subsequent application is filed after
filing an initial application, a court may not consider the
merits of or grant relief based on the subsequent or
untinely initial application unless the application contains
sufficient specific facts establishing that:

(1) the current clainms and issues have not been and
coul d not have been presented previously in a tinely
initial application or in a previously considered
application filed under this article or Article 11.07
because the factual or legal basis for the claimwas
unavai |l abl e:

(A) on the date the applicant filed the previous
application; or

(B) if the applicant did not file an initial
application, on or before the |last date for the
tinmely filing of an initial application;

(2) by a preponderance of the evidence, but for a
violation of the United States Constitution no rational
juror could have found the applicant guilty beyond a
reasonabl e doubt; or
(3) by clear and convincing evidence, but for a
violation of the United States Constitution no rational
juror would have answered in the state’s favor one or
nmore of the special issues that were submtted to the
jury in the applicant’s trial under Article 37.071 or
37.0711.
Tex. Code Crim Proc. Ann. art. 11.071 8§ 5(a). Section 5(e)
defines an unavail abl e factual claimas one “not ascertainable
t hrough the exercise of reasonable diligence on or before that
date.” The Fifth Grcuit found that these new provisions
“appear[ed]” to afford Gcahamthe right to have his clains heard,

and noted that, in any case, it was unclear whether article

1994) (announcing strict application of abuse-of-the-wit
doctrine).
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11. 071, enacted while G ahanis federal habeas appeal was pendi ng,

woul d apply to him See G aham 94 F.3d at 969 n.20. The court

al so enphasi zed t hat exhaustion was necessary to flesh out the
record:

The issues in this case are al nost exclusively factual, and

the relevant factual scenario is conplex, highly

controverted, and in many respects unresolved. The district
court denied the petition without an evidentiary hearing.

There is a | arge body of relevant evidence that has not been

presented to the state court. It is doubtful that the

record before us allows review of the underlying i ssues on a

fully infornmed basis.
ld. at 970-71.

On remand, on Cctober 11, 1996, the district court dism ssed
Grahanmis third federal habeas application for failure to exhaust
state renedies. Eighteen nonths later, on April 27, 1998, G aham
filed a third state habeas application, supported by the evidence
he previously had presented to the courts and three entirely new
affidavits, raising the sane two issues as the third federal
habeas application. He also added a claimthat Texas viol ated
his Eighth and Fourteenth Amendnent rights by (1) sentencing him
to death for a crinme he allegedly commtted at the age of
seventeen without a pretrial determ nation that he was
sufficiently mature and norally responsible to be tried as an
adult and (2) failing to require the full consideration of youth

as a mtigating circunstance. On Novenber 18, 1998, the Court of

Crim nal Appeals dismssed his application as an abuse of the
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wit under the new state habeas | aw. See Ex parte Graham No.

17,568-05 (Tex. Crim App. Nov. 18, 1998).

On Decenber 18, 1998, Grahamfiled his fourth federal habeas
application in the Southern District of Texas, raising the sane
three issues as he had in his third state habeas application.

The district court dismssed for lack of jurisdiction, holding
that the Antiterrorismand Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, 110 Stat. 1214 (1996), required Gahamto
obtain perm ssion fromthe appropriate court of appeals before

filing a “second” or “successive” habeas application. See G aham

v. Johnson, No. H 98-4241 (S.D. Tex. Jan. 7, 1999). Gahamfiled
motions in the district court for a stay of execution and for a
certificate of probable cause or a certificate of appealability.
The court granted a certificate of appealability but denied the

stay. See Grahamyv. Johnson, No. H 98-4241 (S.D. Tex. Jan. 8,

1999). G ahamthen filed in the Fifth Crcuit a notion for stay
of execution, a notice of appeal fromthe district court’s

di sm ssal of his application, and alternative notions to recal
the mandate in the 1996 habeas case or for an order authorizing
the district court to consider a successive habeas corpus
application. On January 10, 1999, we granted a stay to all ow
nmore tinme to consider the issues presented by the three

pl eadi ngs, and on February 8, 1999, in keeping with Congress’s

directive that we rule on such a request within thirty days, see
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28 U.S.C. § 2244(b)(3)(D), we denied Gahanmis Mtion for O der
Aut hori zing District Court to Consider Successive Habeas
Petition. W now rule on Graham s appeal and Mdtion to Recal
Mandate i n Previ ous Habeas Case and provide a full opinion

expl aining our decision in all three matters.

1. STANDARD COF REVI EW
The only issue raised by G ahami s appeal, whether AEDPA
applies to his current habeas application, is an issue of |aw

that we review de novo. See Kiser v. Johnson, 163 F.3d 326, 326-

27 (5th CGr. 1999). The two alternative pleadings are properly
directed to us, rather than to the district court, in the first
instance: The Mtion to Recall Mandate in Previ ous Habeas Case

asks us to wi thdraw our own prior decision, see Calderon v.

Thonpson, 118 S. C. 1489, 1498 (1998) (“[T]he courts of appeals
are recogni zed to have an inherent power to recall their
mandat es, subject to review for an abuse of discretion.”), and
the Motion for Order Authorizing District Court to Consider
Successive Habeas Petition nust be filed in the appropriate court
of appeals, see 28 U.S.C. 8§ 2244(b)(3)(A).
[11. DI SCUSSI ON

A.  Appeal of D sm ssal

Enacted on April 24, 1996, AEDPA nmade it significantly

harder for prisoners filing second or successive federal habeas
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applications under 28 U.S.C. 8 2254 to obtain hearings on the
merits of their clainms. As anended by AEDPA, 28 U.S.C. § 2244(Db)
provi des:

(b)(1) Aclaimpresented in a second or successive habeas
corpus application under section 2254 that was presented in
a prior application shall be dism ssed.

(2) Aclaimpresented in a second or successive habeas
corpus application under section 2254 that was not presented
in a prior application shall be dism ssed unless--

(A) the applicant shows that the claimrelies on a new
rule of constitutional |law, nade retroactive to cases
on collateral review by the Suprene Court, that was
previ ously unavail abl e; or

(B)(i) the factual predicate for the claimcould not
have been di scovered previously through the exercise of
due diligence; and

(ii) the facts underlying the claim if proven and
viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convi nci ng

evi dence that, but for constitutional error, no
reasonabl e factfinder woul d have found the applicant
guilty of the underlying offense.

(3)(A) Before a second or successive application permtted
by this sectionis filed in the district court, the
applicant shall nove in the appropriate court of appeals for
an order authorizing the district court to consider the
appl i cation.

(B) A notion in the court of appeals for an order
authorizing the district court to consider a second or
successive application shall be determ ned by a three-judge
panel of the court of appeals.

(C The court of appeals may authorize the filing of a
second or successive application only if it determ nes that
the application nmakes a prim facie show ng that the
application satisfies the requirenents of this subsection.

(D) The court of appeals shall grant or deny the
aut horization to file a second or successive application not
| ater than 30 days after the filing of the notion.
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(E) The grant or denial of an authorization by a court of
appeals to file a second or successive application shall not
be appeal abl e and shall not be the subject of a petition for
rehearing or for a wit of certiorari.

(4) Adistrict court shall dismss any claimpresented in a
second or successive application that the court of appeals
has authorized to be filed unless the applicant shows that
the claimsatisfies the requirenents of this section.

28 U . S. C. 8§ 2244(b). AEDPA also added a stringent statute of
limtations to the federal habeas st atute:

(d)(1) A 1l-year period of limtation shall apply to an
application for a wit of habeas corpus by a person in
custody pursuant to the judgnent of a State court. The
limtation period shall run fromthe | atest of--

(A) the date on which the judgnment becane final by the
conclusion of direct review or the expiration of the
time for seeking such review,

(B) the date on which the inpedinent to filing an
application created by State action in violation of the
Constitution or laws of the United States is renoved,

if the applicant was prevented fromfiling by such
State action;

(C) the date on which the constitutional right asserted
was initially recognized by the Suprenme Court, if the
ri ght has been newy recognized by the Suprenme Court
and nmade retroactively applicable to cases on
collateral review or

(D) the date on which the factual predicate of the
claimor clains presented could have been di scovered
t hrough the exercise of due diligence.

(2) The tinme during which a properly filed application for
State post-conviction or other collateral review wth
respect to the pertinent judgnent or claimis pending shal
not be counted toward any period of limtation under this
subsecti on.

28 U.S.C. § 2244(d).
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AEDPA' s anendnents to the federal habeas statute inpact
Grahamin the following manner. Wth respect to §8 2244(b),
Graham concedes in his brief on appeal that his Novenber 1998
application is second or successive to his 1988 application,
which was fully adjudicated on the nmerits.’” Thus, if AEDPA
applies to this |atest application, he would be required to
obtain an order fromthis court authorizing the district court to
consider it. Gahamadmts that he cannot neet § 2244(b)’s
prerequi sites for the issuance of such an order. He contends,
however, that he need not obtain authorization fromthis court
because AEDPA does not apply to his Novenber 1998 application.
This is the crucial issue before us.

1. Is the district court’s dismssal of G ahams
appl i cation appeal abl e?

Bef ore deci di ng whet her AEDPA does, in fact, apply to

Grahanmi s application, we pause to consider whether the district

" W are aware that the Supreme Court recently granted
certiorari on the followi ng question: “If a person’s petition
for habeas corpus under 28 U S.C. § 2254 is dism ssed for failure
to exhaust state renedi es and he subsequently exhausts his state
remedi es and refiles the 8§ 2254 petition, are clains included
wthin that petition that were not included within his initial
8§ 2254 filing ‘second or successive' habeas applications?” Slack
v. MDaniel, No. 98-6322, 1999 W. 80303 (U.S. Feb. 22, 1999)
(granting certiorari). Under current |law, however, it is clear
that an application filed after a previous application was fully
adj udi cated on the nerits is a second or successive application
within the nmeaning of 28 U S.C. § 2244(b), even if it contains
clai ms never before raised. See Felker v. Turpin, 518 U S. 651,
655-58, 662-63 (1996). G ahamis current application is therefore
unquesti onably second or successi ve.
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court’s order dismssing his application for lack of jurisdiction
as a result of his failure to conply with 28 U S.C

8§ 2244(b)(3)(C) is appeal able. Although neither party has
suggested that it is not, we nmay determ ne the existence of our

own jurisdiction sua sponte. See Thonpson v. Betts, 754 F.2d

1243, 1245 (5th Gr. 1985).

As a general rule, federal law limts our appellate
jurisdiction to reviewing final decisions of the district courts.
See 28 U S.C. § 1291. Simlarly, the federal habeas corpus
statute provides that “[i]n a habeas corpus proceeding .
before a district judge, the final order shall be subject to
review, on appeal, by the court of appeals for the circuit in
whi ch the proceeding is held.” 1d. § 2253. A final judgnent is
one that “ends the litigation on the nerits and | eaves nothing

for the court to do but execute the judgnent.” Coopers & Lybrand

v. Livesay, 437 U S. 463, 467 (1978) (quoting Catlin v. United

States, 324 U. S. 229, 233 (1945)) (internal quotation marks
omtted). W have taken a practical approach to determ ning

whet her a district court decision neets this standard; a judgnment
reflecting an intent to dispose of all issues before the court is

final. See National Ass’n of Gov't Enployees v. City Pub. Serv.

Bd., 40 F.3d 698, 705 (5th Gr. 1994); Vaughn v. Mbil QI

Expl oration & Producing Southeast, Inc., 891 F.2d 1195, 1197 (5th

Gir. 1990).
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Qur own court and one of our sister circuits have found
dismssals for failure to nove for authorization to file a
successive application to be appeal able final orders. 1In

Spotville v. Cain, 149 F. 3d 374, 375 (5th Gr. 1998), we reviewed

such a dism ssal w thout questioning the existence of
jurisdiction. The First Crcuit considered an anal ogous

situation in Pratt v. United States, 129 F.3d 54, 57-58 (1st Cr

1997), cert. denied, 118 S. C. 1807 (1998), and concl uded t hat

it had jurisdiction to consider an appeal froma dism ssal of a
federal prisoner’s successive 28 U S.C. 8§ 2255 notion for failure
to obtain the required clearance fromthe court of appeals.?®
Pratt, |ike Graham challenged the dism ssal on the grounds that
AEDPA did not apply to his successive notion. See id. at 57.
Under such circunstances, the court determ ned, he could regain

access to the district court and vindicate his theory that AEDPA

8 AEDPA added the foll ow ng | anguage to 8§ 2255, which
aut hori zes federal prisoners to seek relief from custody by
filing a notion to vacate, set aside, or correct sentence:

A second or successive notion nust be certified as provided
in section 2244 by a panel of the appropriate court of
appeal s to contain--
(1) newy discovered evidence that, if proven and
viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convi nci ng
evi dence that no reasonable factfinder would have found
the novant guilty of the offense; or
(2) a newrule of constitutional |aw, made retroactive
to cases on collateral review by the Suprene Court,
t hat was previously unavail abl e.

28 U S.C. § 2255.
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did not apply to himonly by an appeal and a subsequent hol di ng
that the district court erred in considering his |atest petition
under the new statute. See id. The district court’s order was
therefore final “in the rel evant sense” and appeal abl e even
though it was without prejudice to Pratt’s refiling after
obt ai ning the necessary authorization fromthe court of appeals.
Id. at 57-58. W find this reasoni ng persuasi ve and concl ude
that we have jurisdiction to review the district court’s

di sm ssal of Grahamis application.

2. Does AEDPA apply by its terns?

We now turn to the nerits of Grahami s appeal. It appears to
us that, on its face, AEDPA applies to Grahami s application. The
statute was enacted on April 24, 1996, and Gahamdid not file
his current federal habeas application until Novenber 18, 1998.

In Lindh v. Mirphy, 521 U S. 320, 336 (1997), the Suprene Court

held that “the new provisions of chapter 153 [the chapter of
Title 28 of the United States Code containing 8 2244 and 88 2253-
2255] generally apply only to cases filed after the Act becane
effective.” W are conforted in our conclusion by the fact that,

in Felker v. Turpin, 518 U S. 651, 655-58, 665 (1996), the Court

appl i ed AEDPA to a successive application filed after April 24,
1996 where the first application was filed before that date. It
seens equal ly apparent that 8 2244(b)’s restrictions on second or

successi ve habeas applications govern G ahanis current
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application, which he concedes is second or successive within the
meani ng of the statute.

Graham however, contends that AEDPA does not govern his
nost recent federal habeas application. First, he argues that it
is not a new application but a continuation of his third
application for federal habeas relief, which he filed in July
1993 and which was dism ssed without prejudice in October 1996
for failure to exhaust state renmedies.® Because this earlier
application was pending on appeal on the date of AEDPA' s
enactnent, he clains, the statute does not apply to it under
Lindh. In the alternative, he asserts that there is no
i ndi cation that Congress intended AEDPA to govern applications in
the procedural posture of his own--specifically, where one or
nor e habeas applications were filed before the enactnent of the
statute and a successive application was filed afterward--and to
apply the Act to himwould be inpermssibly retroactive. W

address each of these argunents in turn.

° W point out that Gahanis third claim-that he was
unconstitutionally tried as an adult and that the Texas death
penalty statute in effect at the tinme of his trial did not permt
adequat e consideration of youth as a mtigating factor--was not
raised in his third federal habeas application and cannot
properly be considered a continuation of that application.

O herwi se, a prisoner whose habeas application, pending on the
date of AEDPA' s enactnent, was |ater dism ssed w thout prejudice
coul d present any nunber of new clains in a |ater application

W t hout subjecting themto AEDPA's restrictions. But even if the
pre- and post- AEDPA applications raise identical clainms, the

| atter cannot, as we denonstrate infra, be considered a
continuation of the fornmer for purposes of determ ning whether
the statute applies.
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3. |Is Gahamis application exenpt from AEDPA because it is
a continuation of an application pending on the date
of AEDPA’' s enact nment ?
Grahamis first argunent goes thus: AEDPA does not apply to
habeas applications pending on the date of its enactnent. See
Li ndh, 521 U. S. at 336. A habeas application filed after a

previ ous application was di sm ssed for non-exhaustion is a

“continuation” of the earlier application. |In re Gasery, 116

F.3d 1051, 1052 (5th Cr. 1997) (per curian). Therefore, AEDPA
does not apply to his Novenber 1998 application because, in the
words of Gasery, it is a “continuation” of its 1993 predecessor,
whi ch was pendi ng on appeal on the day AEDPA becane | aw.

We think that Gahamreads too nuch into Gasery. Qur
decision in Gasery does not exenpt from AEDPA an application in
the same procedural posture as Grahamis. Instead, it holds that
an application refiled after an earlier application was di sm ssed
W thout prejudice for failure to exhaust state renedies is not
second or successive to that earlier application within the
meani ng of 8§ 2244(b) as anended by AEDPA. See id. at 1052. In
doi ng so, however, it assunes that AEDPA governs the refiled

application.?°

10 Gasery was decided before Lindh, at a tine when the | aw
inthis circuit was that AEDPA applied to applications pending on
the date of its enactnent. See Drinkard v. Johnson, 97 F.3d 751,
766 (5th Cir. 1996). Thus, even if Gasery’'s first application
had been, |ike Graham s, pending on the day that AEDPA becane
| aw, we woul d have assuned that the Act governed the |ater
application. As we discuss infra, however, the Suprene Court, in
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Mor eover, the Supreme Court’s only pronouncenent on the
relati onshi p under AEDPA of applications refiled after their
predecessors have been dism ssed wi thout prejudice provides

little support for Grahanis reading of Gasery. In Stewart v.

Martinez-Villareal, 118 S. C. 1618 (1998), the habeas applicant

was convicted in Arizona state court of two counts of first-
degree nmurder and sentenced to death. See id. at 1619. He filed
three federal habeas applications, all of which were dism ssed on
the ground that they contained clains on which state renedi es had
not yet been exhausted. See id. at 1620. In March 1993,
Martinez-Villareal filed a fourth federal habeas application

asserting, inter alia, that he was inconpetent to be executed

under Ford v. WAinwight, 477 U S. 399, 409-10 (1986). The

district court dismssed the Ford claimas prenmature.

Thereafter, the state obtained a warrant for Martinez-Villareal’s

a post-Lindh case, has applied AEDPA to a habeas application in
the sanme procedural posture as Gasery’'s. See Stewart v.
Martinez-Villareal, 118 S. C. 1618, 1620-22 (1998). Two post-

Li ndh cases fromother circuits have applied AEDPA in the sane
way. See Carlson v. Pitcher, 137 F.3d 416, 419 (6th Cr. 1998);
MWIlIlians v. Colorado, 121 F.3d 573, 575 (10th Cr. 1997).
Furthernore, our own citations to Gasery understand it as
standing for the proposition that an application filed after a
predecessor is dismssed for failure to exhaust state renedies is
not successive to that earlier petition and not as hol di ng that
the two are in fact the sane petition. See Al exander v. Johnson,
163 F.3d 906, 909 (5th Gir. 1998); In re Cain, 137 F.3d 234, 236
(5th Gr. 1998). Tellingly, two circuits have held that
applications in the sane procedural posture as G ahanis do not
relate back to their predecessors for the purposes of determ ning
whet her the petitioner was in custody at the tinme of filing. See
Henry v. Lungren, 164 F.3d 1240, 1241-42 (9th Gr. 1999); Tinder
v. Paula, 725 F.2d 801, 805-06 (1st G r. 1984).
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execution, and the Arizona courts found him conpetent to be
executed. Martinez-Villareal then noved in federal district
court to reopen his Ford claim and the district court ruled that
under 8§ 2244(b), it did not have jurisdiction over a “second or
successi ve” habeas application unless (as Martinez-Villareal had
not) the prisoner obtained permssion to file such an application
fromthe appropriate court of appeals. The Ninth Crcuit
reversed, holding that 8 2244(b) does not apply to an application
that raises only a conpetency-to-be-executed claim See

Martinez-Villareal v. Stewart, 118 F.3d 628, 634 (9th Cr. 1997),

aff'd, 118 S. . 1618 (1998).

In the Suprene Court, the state argued that because
Martinez-Villareal already had had one fully litigated habeas
petition (in which his Ford claimwas found to be premature),
§ 2244(b) required his new application!! to be treated as
successive. The Court held that the new application, based on
the Ford claim was not a “second or successive” application
wi thin the neaning of 8 2244(b) because it never had been

adjudicated on its nerits. See 118 S. . at 1622. In that way,

11 Both the parties and the Suprenme Court treated Martinez-
Villareal’s notion to “reopen” his Ford claimas a new
application for habeas corpus. The term suggests, however, that
Martinez-Villareal, at |east, viewed the new application as a
continuation of, or notion for perm ssion to continue, the
previously dism ssed application.
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it said, a claimdismssed as premature is anal ogous to one
dism ssed for failure to exhaust state renedies:

But none of our cases expoundi ng [the non-exhausti on]
doctrine have ever suggested that a prisoner whose habeas
petition was dism ssed for failure to exhaust state
remedi es, and who then did exhaust those renedi es and
returned to federal court, was by such action filing a
successive petition. A court where such a petition was
filed could adjudicate these clainms under the sanme standard
as woul d govern those nmade in any other first petition.

ld. Gahaminterprets Martinez-Villareal as holding that the new

application was a continuation of the dism ssed petition and thus
not successive. The opinion provides no direct support for this
proposition, however. Rather, the Court held sinply that a
habeas clai mthat has not been adjudicated on the nerits is not
“successi ve’” under AEDPA even if it has been brought before the
courts before and dism ssed on procedural grounds. Both where a
claimis dismssed as premature and for failure to exhaust state
remedi es, “the habeas petitioner does not receive an adjudi cation
of his claim To hold otherwi se would nean that a dism ssal of a
first habeas petition for technical procedural reasons would bar
the prisoner fromever obtaining federal habeas review” 1d.
The Court’s concl usion provides no indication that the di sm ssed
application should be treated as a continuation of the first so
as to preclude the application of AEDPA. To the contrary, the
Court applied AEDPA in reaching its result.

Grahamcould fairly point out that in neither Gasery nor

Martinez-Villareal was the dism ssed habeas application pendi ng
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on the date of AEDPA s enactnent. That difference, he would
argue, conpels the conclusion that AEDPA does not apply in his

own case even though it did in Gasery and Martinez-Villareal.

See Lindh, 521 U S at 323-24, 336 (holding that “the new
provi sions of chapter 153 generally apply only to cases filed
after the Act becane effective” and refusing to apply AEDPA to
Li ndh because his first habeas application was pending in the
court of appeals on the date the statute was enacted). To accept
t hat conclusion would create a distinction between applications
in an identical procedural posture whose predecessor applications
were dismssed only a few days apart. That is, if a prisoner’s
prior application was dism ssed on or before April 23, 1996,
AEDPA woul d govern his “continuation” of this application; if it
was dism ssed after April 23, 1996, AEDPA would not apply to the
“continuation” application. W can see no justification for this
di sparate result.

As further support for his position that AEDPA does not
apply to his current application, Gaham argues that federal
courts retain an interest in unexhausted habeas suits that they

do not in conventional civil suits dismssed wthout prejudice.??

12 Graham points to the federal courts’ “inchoate” interest
in dismssed habeas cases in an effort to refute the state’s
observation that habeas applications are a species of civil
action, see Fisher v. Baker, 203 U S. 174, 181 (1906) (observing
that a federal habeas case is “a civil and not a crim nal
proceeding”), and that civil suits dism ssed wthout prejudice
are generally treated as though they had never been filed. For
exanple, inthe [imtations context, this circuit does not
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For this reason, he clains, courts often have held or permtted
habeas cases to be held in abeyance pendi ng the exhaustion of
state renedies, rather than dism ssing themoutright. As

exanpl es, he points to Burris v. Farley, 51 F.3d 655, 659 (7th

Cir. 1995); Fetterly v. Paskett, 997 F.2d 1295, 1301-02 (9th Cr

1993); Scott v. Dugger, 891 F.2d 800, 802 (11th Cr. 1989);

G arratano v. Procunier, 891 F.2d 483, 485 (4th Gr. 1989);

Johnson v. Texas, 878 F.2d 904, 906 (5th Cr. 1989); Collins v.

Lockhart, 754 F.2d 258, 260 (8th Cr. 1985); and Chenault v.

Stynchconbe, 581 F.2d 444, 448 (5th Gr. 1978). Furthernore,

Grahaminsists, we recently nade clear in Brewer v. Johnson, 139

F.3d 491, 493 (5th Gr. 1998), that district courts may either
hol d an unexhausted federal habeas application in abeyance or

dismss it without prejudice, subject to review for abuse of

consider a suit filed after a dism ssal without prejudice a
continuation of the first suit. See Hawkins v. MHugh, 46 F.3d
10, 12 (5th Cr. 1995) (“A federal court that dism sses w thout
prejudice a suit arising froma federal statutory cause of action
has not adjudicated the suit on its nerits, and | eaves the
parties in the sane legal position as if no suit had been
filed.”); Lanbert v. United States, 44 F.3d 296, 298 (5th Gr.
1995) (“[T]he district court’s order dismssing the suit w thout
prejudice |left Lanbert in the sanme position as if the first suit
had never been filed.”). Qwher circuits have reached the sane
conclusion. See Chico-Velez v. Roche Prods., Inc., 139 F. 3d 56,
59 (1st Cr. 1998); Johnson v. Nyack Hosp., 86 F.3d 8, 11 (2d
Cr. 1996); Garfield v. J.C. N chols Real Estate, 57 F.3d 662,
666 (8th Cir. 1995). The state argues that, consistent with this
view, the dismssal of Gahamis third federal habeas application
W t hout prejudice neans, in effect, that it was never filed and
was therefore not pending on the date AEDPA becane effective for
pur poses of deciding whether the statute governs Gahami s current
appl i cation.
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discretion. |If a federal court can hold an unexhausted habeas
case in abeyance rather than dismss it outright, G aham
contends, we should view his third habeas application not as
never having been filed, but as stayed pendi ng exhausti on.
Graham m sunder st ands the | aw gover ni ng unexhausted federa
habeas applications. The Suprene Court has held that “a district
court nust dism ss habeas petitions containing both unexhausted

and exhausted clains.” Rose v. Lundy, 455 U. S. 509, 522 (1982).

Subsequent opi nions have interpreted Lundy as requiring the
di sm ssal of an application containing any clains that have not

been exhausted in the state courts. See, e.qg., Colenan v.

Thonpson, 501 U. S. 722, 731 (1991) (“This Court has |long held
that a state prisoner’s federal habeas petition should be
dismssed if the prisoner has not exhausted available state

remedies as to any of his federal clains.”); Castille v. Peoples,

489 U. S. 346, 349 (1989) (“Respondent’s habeas petition should
have been dismssed if state renedi es had not been exhausted as

to any of the federal clains.”); Engle v. |lsaac, 456 U S. 107,

124 n. 25 (1982) (“If [an unexhausted due process clainm were

present, Rose v. Lundy, 455 U S. 509 (1982), would mandate

dism ssal of the entire petition.”). O course, because
exhaustion is based on comty rather than jurisdiction, there is
no absolute bar to federal consideration of unexhausted habeas

applications. See Lundy, 455 U S. at 515; Narvaiz v. Johnson,

134 F.3d 688, 693 n.1 (5th Gr.), cert. denied, 118 S. C. 2364
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(1998); Earhart v. Johnson, 132 F.3d 1062, 1065 (5th Gr.), cert.

denied, 119 S. . 344 (1998). Thus, under certain
circunstances, a federal court nmay consider an unexhausted habeas

application. See Ganberry v. Geer, 481 U S. 129, 134-35 (1987)

(concluding that a federal appellate court nmay consider an
application to which the state rai ses a non-exhaustion defense
for the first time on appeal). Unless the court decides to
consi der an unexhausted application, however, Lundy dictates that
it be dismssed. Indeed, we recognized this principle in G aham
94 F.3d at 968, when we noted, citing Lundy, that “[t]he
exhaustion doctrine, generally codified in section 2254(b) & (c),
requires that normally a state prisoner’s entire federal habeas
petition must be dism ssed unless the prisoner’s state renedies
have been exhausted as to all clains raised in the federal
petition” and dism ssed G aham s petition because he “presented
significant evidentiary support for his clainms of actual
i nnocence and ineffective assistance of counsel that was never
presented to the state courts,” id. at 969.

Mor eover, neither the cases G ahamcites nor the current
practice of the federal courts support the proposition that
abat enent of an application containing unexhausted clains is
general ly an acceptable substitute for dismssal. W turn first

to Gahanis own citations. One of these, Chenault v.

Stynchconbe, 581 F.2d 444 (5th Cr. 1978), predates Lundy.

Burris and Fetterly held fully exhausted habeas applications in
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abeyance pendi ng exhaustion of other clains that had not yet been

presented to the state courts. See Burris, 51 F.3d at 658-59;

Fetterly, 997 F.2d at 1297-98; see also Calderon v. United States

Dist. &., 134 F.3d 981, 987 (9th Gr.) (pointing out that

Fetterly involved an application containing only exhausted

clains), cert. denied, 119 S. . 274 (1998); G eenawalt v.

Stewart, 105 F.3d 1268, 1274 (9th Cr.) (sane), cert. denied, 117

S. . 794 (1997). It is not clear that the district courts in
Scott and G arratano held in abeyance petitions containing
unexhausted clains; at any rate, neither appellant chall enged the
| egitimacy of such an action. See Scott, 891 F.2d at 802;

G arratano, 891 F.2d at 485. Lockhart permtted the abatenent of
an application containing unexhausted clainms, but the Eighth
Circuit has since rejected its reasoning in that case. See

Victor v. Hopkins, 90 F.3d 276, 280-82 (8th Cr. 1996). Qur own

court often has di sm ssed unexhaust ed habeas applications rather
than hold themin abeyance pending dismssal. See, e.aq.

Sterling v. Scott, 57 F.3d 451, 454 (5th Cr. 1995) (concluding

that the district court was required to dism ss the unexhausted
application and, citing Colenan, that it did not err in refusing

to hold it in abeyance); MG ew v. Texas Bd. of Pardons &

Paroles, 47 F.3d 158, 161 (5th Gr. 1995 (“MGew s allegations
refl ect that he has not exhausted his state renedi es and,

therefore, insofar as his conplaint can be construed as seeking
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habeas relief, it nust be dismssed for failure to exhaust.”); 13

Al exander v. Johnson, 163 F.3d 906, 908 (5th Cr. 1998) (“A

habeas petition containing both exhausted and unexhausted cl ai ns
is a ‘mxed petition which should be dism ssed w thout

prejudice.”); Witehead v. Johnson, 157 F.3d 384, 387 (5th Gr.

1998) (“A federal habeas petition should be dismssed if state
remedi es have not been exhausted as to all of the federal court
clains.”). It is true, as Gahampoints out, that in Brewer, 139

F.3d at 493 (5th Gr. 1998), we stated, citing Johnson v. Texas,

878 F.2d 904 (5th G r. 1989), that district courts may either
hol d an unexhausted petition in abeyance or dismss it wthout
prejudice. In Brewer, however, the prisoner had been appoi nted
counsel, but had not yet filed a federal habeas application, at
the tinme he sought to have his federal proceeding held in
abeyance. See 139 F.3d at 492. Thus, despite its citation to
Johnson, the court was not squarely confronted with a situation
in which a prisoner seeks to abate an application contai ning
unexhaust ed cl ai ns.

Simlarly, several other circuits have concl uded that

district courts should dismss wthout prejudice, and not hold in

3 In the past, we have permtted district courts to abate
a prisoner’s 8§ 1983 action that we concluded should be treated as
a habeas corpus application. See Johnson v. Texas, 878 F.2d 904,
906 (5th Gr. 1989). This practice was an attenpt to prevent the
§ 1983 statute of limtations frombarring the prisoner’s refiled
suit upon his post-exhaustion return to federal court. See Serio
v. Menbers of La. State Bd. of Pardons, 821 F.2d 1112, 1119 (5th
Cr. 1987); Jackson v. Torres, 720 F.2d 877, 879 (5th Cr. 1983).
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abeyance, habeas applications containing unexhausted clains. See

Calderon v. United States Dist. &., 144 F. 3d 618, 620 (9th Cr.

1998) (stating that “a petition with exhausted and unexhaust ed

cl aims nmust be dism ssed or the unexhausted cl ainms stricken from
the petition,” but permtting anmendnent of applications to delete
unexhausted cl ai ns and hol di ng anended petition containing only
exhausted cl ains i n abeyance pendi ng exhaustion of del eted

clains); Christy v. Horn, 115 F.3d 201, 206-08 (3d G r. 1997);

Victor, 90 F.3d at 280-83; see also Morris v. Bell, 124 F.3d 198,

No. 96-5510, 1997 W 560055, *2-*3 (6th Cr. Sept. 5, 1997)
(unpubl i shed table decision) (affirmng dism ssal of federal
habeas application for failure to exhaust even where prisoner
argued that district court should have abated proceedi ngs so as
to prevent application of AEDPA upon post-exhaustion return to

federal court), cert. denied, 118 S. C. 1169 (1998). Thus,

there is no general consensus that dism ssing a federal habeas
application for non-exhaustion is the equivalent of holding it in
abeyance pendi ng exhausti on.

Certainly the Texas courts have acknow edged a fundanent al
di fference between the two. A district court that holds a habeas
petition in abeyance but does not dismiss it retains jurisdiction

over the case. See Ex parte Powers, 487 S.W2d 101, 102 (Tex.

Crim App. 1972). Therefore, as a matter of comty, the Texas
courts wll not consider a habeas petition while a federal habeas
proceedi ng concerning the “same matter” or seeking the sane
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relief is presently pending. See May v. Collins, 948 F.2d 162,

169 (5th Gr. 1991); Carter v. Estelle, 677 F.2d 427, 435-36 (5th

Cir. 1982); Ex parte McNeil, 588 S.W2d 592, 592-93 (Tex. Crim

App. 1979); Ex parte Green, 548 S.W2d 914, 916 (Tex. Crim App.

1977); Powers, 487 S.W2d at 102. G aham suggests that Texas’'s
habeas abstention doctrine forced the district court to dismss
his application, that, but for the doctrine, it would have held
t he proceedi ng in abeyance, and that we should therefore act as
though it did so. But he provides no evidence for his contention
that the |lower court would have held his third federa
application in abeyance; indeed, it would not have been justified
in so doing even absent the Texas abstention doctrine.
Furthernore, Texas’s refusal to consider a habeas petition
raising the sanme clains or seeking the sane relief as a pending
federal application underscore the fact that dism ssal and
abatenent are not the sane for all purposes.

| ndeed, a contrary conclusion would allow a prisoner to

avoi d AEDPA (and, inter alia, its statute of limtations) for

many years after the passage of the statute. W note that, when
Gasery hinself returned to the district court after we held that
he was not required to seek permi ssion under 8 2244(b)(3)(A) to
file a new application when his initial application was di sm ssed
for failure to exhaust, the district court found it tinme-barred
under § 2244(d), even though he filed the first, dismssed

petition before Congress enacted AEDPA. See Gasery v. Johnson,
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No. H 97-1685, slip op. (S.D. Tex. Mar. 5, 1998), appeal

docketed, No. 98-20221 (5th Cr. Mar. 30, 1998). According to

the district court,
if 8§ 2244(d) were interpreted as Petitioner argues, the
result would be inpractical. A habeas petitioner could file
a non-exhausted application in federal court wthin the
limtations period and suffer a dism ssal w thout prejudice.
He could then wait decades to exhaust his state court
remedi es and could also wait decades after exhausting his
state renedies before returning to federal court to
“continue” his federal renedy, w thout running afoul of the
statute of limtations.

ld. at 5-6. Construing an application filed after a previous

application is dismssed without prejudice as a continuation of

the first application for all purposes would eviscerate the AEDPA

limtations period and thwart one of AEDPA' s principal purposes.

See 28 U.S.C. § 2244(d); H R Cow. Rer. No 104-518, at 111

(1996), reprinted in 1996 U.S.C.C. A N 944, 944 (“[Title | of

AEDPA] incorporates refornms to curb the abuse of the statutory
writ of habeas corpus, and to address the acute probl ens of
unnecessary delay and abuse in capital cases. It sets a one year
limtation on an application for a habeas wit and revises the
procedures for consideration of a wit in federal court.”). W
decline to do so.

Finally, we nust address G ahanis argunent that this court
inplicitly held when it dism ssed his 1993 application that his
current application would not be subject to AEDPA. In his Mtion
to Recall Mandate in Previous Habeas Appeal, G aham asserts:

“The Court’s purpose clearly was not to avoid decision of the
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merits of his clains, to give the new argunents that the nerits
of M. Sankofa's clains should not be decided, or to foreclose
review of M. Sankofa s clains on the nerits.” G aham el aborates
further in his reply brief:

[ The court] viewed [Grahami s] case as a pre- AEDPA case, to
whi ch the application of the AEDPA was not a nateri al
question. There had been a ruling on the nerits of the
issues in M. Sankofa' s case in 1993, and the case had been
under subm ssion in this Court since the oral argunent in
March, 1994. The state did not want further exhaustion. In
t hese circunstances, this Court’s decision to defer
addressing the nerits and to require further exhaustion was
based wholly on its view that its eventual decision of the
merits woul d be enhanced by any additional resolution of
facts that the state courts m ght undert ake. :

In these circunstances, it is not only fair, but
accurate, to infer that this Court viewed the dism ssal for
further exhaustion and the eventual return of M. Sankofa’s
case to the federal courts as a continuation of the 1993
habeas proceeding. . . . Now that the further exhaustion
ordered by this Court has occurred, and the state courts
have again declined to undertake additional factfinding
proceedi ngs, and now that M. Sankofa has returned to the
federal courts with the sane allegations and clains he had
in 1993, it is tinme for this Court to declare explicitly
what has been inplicit--that the refiling of his federal
habeas case in 1998 “is nerely a continuation of

his . . . [1993] collateral attack . . .,” In re Gasery, 116
F.3d 1051, 1052 (5th Cr. 1997), for purposes of whether M.
Sankofa’'s 1993 case is still pending and, under Lindh, not

subj ect to the AEDPA.
As with Gasery, we think Gahamreads too nuch into this court’s

1996 decision in G ahamyv. Johnson, 94 F.3d 958 (5th Gr. 1996).

That opinion declined to accept the state’s wai ver of exhaustion.
See id. at 970-71. Not once did it nention AEDPA or suggest in
any way that a post-exhaustion application woul d be consi dered
under the sanme standards that prevailed in 1993. Wile it may be
true, as G ahampoints out, that at approximately the sane tine,
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this court applied AEDPA to proceedi ngs pending on the date of

the statute’s enactnent, see Mdyore v. Johnson, 101 F. 3d 1069,

1072-74 (5th Gr. 1996); Drinkard v. Johnson, 97 F.3d 751, 764-66

(5th Gr. 1996), our failure to nention AEDPA in G ahanmi s case
cannot be read as inplying that it should not apply to himupon
his return to federal court. W had no reason to consider
AEDPA' s i npact on Graham we nmade no pronouncenents as to our
views on that topic, and we certainly did not hold that the
statute would not apply to a refil ed post-exhaustion application.

4. |s AEDPA inperm ssibly retroactive as applied to
Grahami s application?

Graham next argues that even if his nost recent application
is not a continuation of its 1993 predecessor, AEDPA woul d be

inperm ssibly retroactive as applied to him Landgraf v. USI

Fil mProducts, 511 U S. 244 (1994), and Lindh v. Mirphy, 521 U S

320 (1997), nust guide our inquiry. Under both these cases, we
| ook first to congressional intent in determning the tenporal
reach of a statute. |In Landgraf, the Court said:

When a case inplicates a federal statute enacted after
the events in suit, the court’s first task is to determ ne
whet her Congress has expressly prescribed the statute’s
proper reach. [|f Congress has done so, of course, there is
no need to resort to judicial default rules. Wen, however,
the statute contains no such express command, the court nust
determ ne whether the new statute would have retroactive
effect, i.e., whether it would inpair rights a party
possessed when he acted, increase a party’ s liability for
past conduct, or inpose new duties with respect to
transactions already conpleted. |If the statute would
operate retroactively, our traditional presunption teaches
that it does not govern absent clear congressional intent
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favoring such a result.

511 U. S. at 280; see Kaiser Al unm num & Chem Corp. v. Bonjorno,

494 U. S. 827, 837 (1990) (“[Where the congressional intent is

clear, it governs.”); cf. Lonchar v. Thomas, 517 U. S. 314, 328

(1996) (criticizing, in a pre-AEDPA regine, the practice of
anendi ng a Federal Habeas Corpus Rule “through an ad hoc judi ci al
exception, rather than through congressional |egislation or
t hrough the formal rul enaking process”). Lindh indicated that
despite Landgraf’s | anguage about “express” congressional
commands, “in determning a statute’s tenporal reach generally,
our normal rules of construction apply.” 521 U S. at 326. Thus,
the Court concl uded, congressional intent may be inplied as well
as explicit:
Al t hough Landgraf’s default rule would deny applicati on when
a retroactive effect would otherwi se result, other
construction rules may apply to renove even the possibility
of retroactivity (as by rendering the statutory provision

whol Iy inapplicable to a particular case), as Lindh argues
the recognition of a negative inplication would do here.

14 O course, a court will not apply a statute as Congress
directs if doing so would violate a constitutional provision,
such as the Ex Post Facto Clause or article |, § 10, cl. 1, which
prohi bits states frompassing laws “inpairing the Obligation of
Contracts.” See Landgraf, 511 U S at 266-67. But “[t]he

Constitution’s restrictions . . . are of limted scope,” and
“[a] bsent a violation of one of those specific provisions, the
potential unfairness of retroactive civil legislation is not a

sufficient reason for a court to fail to give a statute its
i ntended scope.” 1d. at 267.
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When Congress’s intent is not clear, however, we enploy the
default rule against retroactivity, using the analysis |aid out
in Landgraf to determ ne whether the statute is genuinely
retroactive. Although the Court did not articulate a bright-Iline
test for determining a law s tenporal reach in the absence of
cl ear congressional intent, it warned that “[t]he Legislature’s
unmat ched powers allow it to sweep away settled expectations
suddenly and wi thout individualized consideration,” 511 U S. at
266, and observed:

A statute does not operate “retrospectively” nerely
because it is applied in a case arising from conduct
antedating the statute’s enactnent or upsets expectations
based in prior law. Rather, the court nust ask whether the
new provi sion attaches new | egal consequences to events
conpleted before its enactnent. The conclusion that a
particular rule operates “retroactively” cones at the end of
a process of judgnent concerning the nature and extent of
the change in the |law and the degree of connection between
the operation of the new rule and a rel evant past event.

Any test of retroactivity will |eave roomfor disagreenent
in hard cases, and is unlikely to classify the enornous
variety of |egal changes wth perfect philosophical clarity.
However, retroactivity is a matter on which judges tend to
have “sound . . . instinct[s],” and fam|iar considerations
of fair notice, reasonable reliance, and settled
expectations offer sound gui dance.

Id. at 269-70 (enphasis added) (citations and footnote omtted).
Wth these principles in mnd, we turn to the question we face
t oday.
a. Congressional Intent
As we observed above, it appears to us that Congress fully

i ntended that AEDPA govern applications such as Grahamis. The
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Second Circuit agrees with us. See Mancuso v. Herbert, 166 F. 3d

97, 101 (2d Gr. 1999) (“We conclude that the AEDPA applies to a
habeas petition filed after the AEDPA s effective date,

regardl ess of when the petitioner filed his or her initial habeas
petition and regardl ess of the grounds for dism ssal of such
earlier petition. . . . [T]his holding conports both with the
statute’s plain neaning and with congressional intent.”).

Several circuits, while not explicitly holding that AEDPA applies
to an application such as Grahanmi's, have eval uated applications
in the sanme procedural posture with reference to AEDPA. See

Vancl eave v. Norris, 150 F.3d 926, 927 (8th Cr. 1998) ("“AEDPA s

restrictions on successive habeas petitions govern this petition
because it was filed two nonths after the statute’s effective

date.”); Hatch v. Oklahoma, 92 F.3d 1012, 1014 (10th Gr. 1996)

(“Because the 1996 Act was already in place at the tinme of
Hatch’s filing with this Court, the application of the 1996 Act
to his case is not retroactive, and thus does not inplicate the

Ex Post Facto Clause.”); cf. Pratt, 129 F.3d at 58 (“Congress

i ntended that AEDPA apply to all section 2255 petitions filed

after its effective date (April 24, 1996).”"); Inre Vial, 115

F.3d 1192, 1198 n.13 (4th G r. 1997) (en banc) (assum ng w t hout
deci ding that AEDPA applies to prisoner who filed his first
8§ 2255 notion before and his second notion after AEDPA s

effective date). But see In re Mnarik, 166 F.3d 591, 599 (3d

Cr. 1999) (“Based on our reading of Landgraf and Lindh, we join
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two ot her courts of appeals in holding that AEDPA contains no
unanbi guous gui dance regardi ng retroactive application of AEDPA s
new ‘ second or successive' petition standards and procedures to
cases in which the first habeas petition was filed before AEDPA s

enactnent.”); cf. United States v. Otiz, 136 F.3d 161, 165 (D.C

Cir. 1998) (“Congress did not expressly indicate whether the
AEDPA anmendnents to the procedures and standards for filing
second 8§ 2255 notions are to be applied in cases where the first
8§ 2255 notion was filed before the enactnent of AEDPA.”); In re
Hanserd, 123 F.3d 922, 924 (6th Gr. 1997) (sane). Neverthel ess,
even if Congress’s intent on this score is not clear, 8 2244(b)
is not inpermssibly retroactive as applied to G aham
b. AEDPA's New Procedural Requirenents

Under Landgraf, the retroactivity analysis may have to be
applied separately to discrete parts of AEDPA. See 511 U S. at
280 (“[T]here is no special reason to think that all the diverse
provisions of the [Cvil R ghts Act of 1991] nust be treated
uniformy for [retroactivity] purposes.”). Therefore, we first
consi der AEDPA' s new procedural requirenent that before filing a
second or successive application, the prisoner nust nove in the
appropriate court of appeals for an order authorizing the
district court to consider the application. See 28 U S. C
8§ 2244(b)(3)(A). Substituting the court of appeals for the

district court as the gatekeeper agai nst abusive or procedurally
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defaulted clains would seemto raise no retroactivity concerns.
A litigant has no reasonabl e expectation that a particular

tribunal will adjudicate his clainms. See Landgraf, 511 U S at

274; Vial, 115 F.3d at 1199 (Hall, J., dissenting). Mbreover,

8§ 2244(b)(3)(A)’'s requirenent that a prisoner desiring to file a
second or successive habeas application first approach the court
of appeals is a purely procedural change that rarely raises

retroactivity concerns. See Landgraf, 511 U S at 275; Mnarik,

166 F.3d at 599-600. Thus, we conclude that the district court
did not err in concluding that G ahamwas required to obtain an
order fromus authorizing the district court to consider his

current habeas application. See Mnarik, 166 F.3d at 599-600;

Hanserd, 123 F.3d at 934.
c. AEDPA's New Substantive Standards

We now consi der whet her appl yi ng AEDPA’ s new substantive
st andards woul d have an inperm ssibly retroactive effect in
Grahanmis case. As a prelimnary matter, we note that G aham s
situation does not present the typical retroactivity problem
because he filed his current application well after AEDPA becane
| aw. Neverthel ess, G aham contends that 8§ 2244(b) would unfairly
devastate his settled expectations and attach new | egal
consequences to an event--the filing of an unexhausted federal
habeas application in 1993--conpleted before its enactnent. In

his reply brief, he argues that he relied on pre-AEDPA |law in

50



deciding in 1993 to proceed to federal court w thout having
exhausted state renedi es:

M. Sankofa “relied to . . . [a significant] extent on

the . . . [then existing] federal standards of habeas review
[ of successive petitions in] nmaking [his] strategic .
decision[] during the [1993 state and federal

habeas] . . . litigation,” Drinkard, 97 F.3d at 766, to
forego further exhaustion of state renedies. |In short, he
“relied to his detrinent upon the pre-anendnent versions of
[§ 2244] . . . .” Hunter, 101 F.3d at 1572. Had he known
in 1993 when he nade this decision that, because of an

i nterveni ng and whol |y unpredi ctable change in federal |aw,
he woul d not be able to have his constitutional clains heard
at all in federal court in 1998 if the federal courts
ordered himto re-exhaust state renedies, indisputably he
woul d not have taken the risk in 1993 that he m ght be

dism ssed fromfederal court for non-exhaustion. Clearly,
“he would have proceeded . . . differently . . .

Drinkard, 97 F.3d at 766, by going through what appeared in
1993 to be a futile attenpt to obtain relief in state court,
if for no other reason than to preserve the right to go back
to federal court after the state courts refused to hear his
case, which is what eventual |y happened.

Graham cl ains to have reasoned that if he was unable to convince
the federal courts that exhaustion was futile and the federal
court therefore dism ssed his application, he would sinply woul d
have exhausted his state renedies and, if unsuccessful in state
court, would have returned to federal court under the sane |aw as
governed his dism ssed application. But through no fault of his,
he asserts, resolution of his application was del ayed for several
years. First, the state wai ved exhaustion; then the Fifth
Circuit waited three years before declining to accept the waiver
and ordering the dismssal of the application. By this tine, a
new Texas statute made it considerably nore difficult for
condemmed prisoners to obtain a hearing on the nerits of a
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successi ve habeas application, and AEDPA created simlar hurdles
in federal court. Thus, G aham argues, applying AEDPA in this
case woul d attach | egal consequences to an act conpl eted before
its enactnent, as it was wholly unforeseeable in 1993 that the
filing of an unexhausted application | ater would subject G aham
to AEDPA' s strict limtations on successive applications.

In evaluating Grahami s argunent, we turn first to Suprene
Court case law. As we said above, the Landgraf retroactivity
anal ysis focuses on “famliar considerations of fair notice,
reasonabl e reliance, and settled expectations.” 511 U S. at 270.
The Court noted, for exanple, that it often had applied a
presunption against statutory retroactivity in cases involving
contractual or property rights, “matters in which predictability
and stability are of prine inportance,” id. at 271, and observed
further that changes in procedural rules rarely raise
retroactivity problenms because of “the dimnished reliance
interests in matters of procedure,” id. at 275.

A nunber of our fellow courts of appeals, follow ng the high
Court’ s gui dance, have analyzed this issue in terns of whether
AEDPA bars the successive habeas application of a prisoner who
relied on pre-AEDPA law in filing a previous application. W
find this approach sensible and correct given that retroactivity
is disfavored precisely because it upsets settled expectations;
if alitigant in no way relies on existing law, then a change in

that | aw cannot fairly be said to harmhim In Burris v. Parke,
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95 F.3d 465 (7th CGr. 1996) (en banc), the Seventh Crcuit

consi dered whet her applying AEDPA to a successive application

filed after April 24, 1996 where the prisoner had filed a

previ ous application before that date was inpermssibly

retroactive. The court concluded that AEDPA did not apply to the

second petition because the statute, if applied to the refiled

application, would attach a new | egal consequence, nanely that

Burris could not file a second application, to a conpleted event,

the filing of the first petition:
Had Burris foreseen the new law he would in all I|ikelihood
have wai ted, as nost prisoners do, until his second sentence
was affirmed and then filed a single petition for habeas
corpus consolidating his attacks on both the conviction and
the sentence. He nade a deliberate choice to file two
petitions, having no way of knowing (unless gifted with
prevision) that the second petition would be subject to a

far nore stringent test than the test in the existing |aw,
the test of abuse.

ld. at 468 (enphasis added).?!® Later court of appeal s opinions
di stinguish Burris on the ground that the prisoners in their own
cases had not shown detrinental reliance on pre-AEDPA | aw. See

In re Magwood, 113 F.3d 1544, 1552 (11th Cr. 1997) (“The present

case, however, is distinguishable fromBurris because Petitioner

has not relied to his detrinment upon pre-AEDPA law.”); In re

15 Under Lindh, of course, AEDPA would not apply to
Burris’s second petition because it was pending on the date the
statute becane |aw, indeed, the Seventh Crcuit decided Burris
agai nst the backdrop of its own opinion in Lindh v. Mirphy, 96
F.3d 856 (7th Cr. 1996) (en banc), which the Suprene Court | ater
reversed. As we explain infra, however, Lindh does not overrule
Burris.
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Medi na, 109 F.3d 1556, 1563 (11th G r. 1997) (applying AEDPA to a
successi ve habeas application even though a first application had
been filed before April 24, 1996 because the prisoner had not

shown detrinental reliance on pre-AEDPA |aw); Roldan v. United

States, 96 F.3d 1013, 1014 (7th Cr. 1996) (holding in § 2255
case that Burris did not apply because prisoner did not “contend
that he withheld issues fromhis first collateral attack in the
belief that the doctrine of abuse of the wit permtted such a
step”).1®

Li ndh, which sinply concludes that there was clear
congressional intent that AEDPA apply only to habeas cases filed
after its enactnent, overrules neither the result nor the
analysis of Burris and its progeny. |Indeed, several post-Lindh

courts have reaffirnmed the detrinental reliance approach to

6 Before Lindh, our own court used detrinental reliance
anal ysis to deci de whet her AEDPA s increased deference to state
court factfindings, see 28 U S.C. § 2254(d), applied to a case
pendi ng on appeal on April 24, 1996. See Drinkard, 97 F.3d at
764-66. In Drinkard, we concluded that AEDPA applied to a
prisoner’s habeas application because he could not “argue
credi bly” that he would have proceeded any differently during his
state post-conviction proceedi ngs had he known at the tinme of
t hose proceedings that the federal courts would not review clains
adj udi cated on the nerits in the state court proceedi ngs de novo.
The Eleventh Crcuit enployed a simlar node of analysis. See
Hunter v. United States, 101 F.3d 1565, 1573 (11th Cr. 1996)

(di scussing application of anmended 8§ 2253(c) and Federal Rule of
Appel | ate Procedure 22(b) to pending cases). Although Lindh
overruled Drinkard' s holding, it did not discredit our analysis;
rather, it nmerely concluded that there was clear congressional
intent that AEDPA apply only to cases filed after the Act becane
effective, and that further retroactivity analysis was therefore
unnecessary.
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retroactivity problens where two habeas applications straddle the

Act’ s effective date. In Alexander v. United States, 121 F. 3d

312 (7th Gr. 1997), the Seventh Crcuit applied AEDPA to a
§ 2255 notion in the sane procedural posture as G ahanmi s current
habeas application because the prisoner could not show that he
had relied on pre-AEDPA law in litigating his previous § 2255
nmotions. Anthony Al exander filed his first collateral attack on
his crimnal conviction before AEDPA becane law. See id. at 313.
He then filed at | east two additional notions after April 24,
1996; despite this, he clained that AEDPA did not apply to him
See id. at 313-14. The Seventh Circuit noted that “Al exander
made that contention in his |ast application, and we rejected
it.” 1d. at 314. It then quoted froma previous unpublished
order:

Al exander argues that, under Burris v. Parke, 95 F.3d 465

(7th Gr. 1996) (en banc), he need not satisfy the statutory

standard, because his first collateral attack predated the

AEDPA. This contention was resol ved adversely to hi mwhen

he filed his second collateral attack. W observed then,

and reiterate now, that the new | aw applies because

Al exander has not furnished any evidence that, when omtting

issues fromhis first collateral attack, [begun] in 1995,

Al exander relied on a plausible belief that the approach

t hen governing--the “abuse of the wit” doctrine detailed in

McCl eskey v. Zant, 499 U S. 467, 111 S. C. 1454, 113 L. Ed.

2d 517 (1991)--would have permtted a successive coll ateral
at t ack.

ld. (quoting Alexander v. United States, No. 96-9063 (7th Gr

June 4, 1997) (unpublished order)). Moreover, the First Grcuit
has concl uded that even when a prisoner subjectively relies to

his detrinment on pre-AEDPA | aw, he is exenpt fromthe new statute

55



only if his reliance was reasonable. See Pratt, 129 F.3d at 59
(noting that “reliance upon pre-AEDPA | aw as a basis for
permtting a second petition rarely will [be objectively
reasonabl e]” because “[t]he ‘cause and prejudice’ test that

Mcd eskey inposed to screen out abusive deploynments of the wit
is notoriously difficult to pass” and “Pratt cannot satisfy its
rigors”).

The Sixth Grcuit is the only court of appeals that has
explicitly rejected a detrinental reliance analysis. See
Hanserd, 123 F.3d at 931. |In Hanserd, the state argued that
because the prisoner did not “consciously” or “for strategic
reasons” omt an issue fromhis first habeas application, he
could not be said to have relied on the pre-AEDPA rule and woul d
have to proceed under AEDPA, if at all. See id. The court held
t hat where AEDPA bars a claimthat could have been rai sed under
pre- AEDPA | aw, it attaches a new adverse | egal consequence to an
event conpleted before its enactnent and is therefore
inperm ssibly retroactive. See id. According to Hanserd, the
detrinental reliance approach is based on an incorrect reading of

Landgr af :

The central question in [Landgraf] was whether the 1991
Amendnents to Title VII of the Gvil R ghts Act, which
provi ded for conpensatory danmages in hostil e-work-
environnent suits, should be applied to m sconduct that
antedated the new law. The Court held that it did not
apply, even though the conduct at issue had been unl awf ul
for thirty years before the new |l aw s enactnent and could
previ ously have supported an award of danages. The Court
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did not speculate as to whether the enployer had consciously

relied on the old law in allow ng discrimnation

against the plaintiff.
ld. (citations and footnote omtted). |In the sane breath,
however, the court said: “lInstead, the Court held that the new
provi si on should not be applied because doing so would attach a

significant new adverse | egal consequence to the conduct such

that the def endant m ght have acted differently had he known of

that new consequence.” 1d. (enphasis added). Applying this

analysis to the case at hand, the court opined that “[u] nder the
old law, inmates were supposed to file 8 2255 notions pronptly.
Had Hanserd known that AEDPA woul d change this, and that his
initial 8 2255 notion would bar a later notion based on a new
Suprenme Court interpretation of 8§ 924(c), he mght well have
waited to file that initial nmotion.” 1d. (citations omtted).
But this approach--that a retroactive | egal change is one such
that a party mght have acted differently had he known of it--
anounts to the detrinental reliance rule that Hanserd purports to
reject. The only difference between the standard detri nental
reliance approach and Hanserd' s fornulation is that the forner
requi res a showi ng of actual reliance, while Hanserd denands

merely that the litigant m ght have relied on the superseded

| egal regine.t

7 |In addition to the Sixth Crcuit, the Third Crcuit has
held that if a prisoner “can show that he woul d have been
entitled to pursue his second petition under pre-AEDPA | aw, then
the Landgraf default rule prohibits applying AEDPA' s new
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Thus, the Suprenme Court, many of the circuit courts, and
Grahamis own briefs agree that the focus of our retroactivity
i nquiry should be on the detrinental reliance he placed on pre-
AEDPA | aw and the extent to which the statutory changes upset his
settl ed expectations. G aham cannot show that he m ght have
reasonably relied on pre-AEDPA law in filing any of his federal
previ ous habeas applications.

As a prelimnary matter, we note that it is the 1988
application, not the 1993 application, that makes G ahani s
current application successive and potentially subject to
§ 2244(b). The relevant tine frame for retroactivity analysis is
thus 1988, not 1993, because the current application is
successive to the one filed in the forner year, not the latter.
That is, when the cases speak of AEDPA attaching new | egal
consequences to an application filed before its effective date,

they nean that because the prisoner filed that pre-AEDPA

subst anti ve gatekeeping provisions to bar his clains.” Manarik,
166 F.3d at 602. Simlarly, the District of Colunbia Crcuit has
held that “the new standards and procedures under AEDPA for
filing 8 2255 notions could only be inproperly retroactive as
applied to [the prisoner] if he would have net the fornmer cause-
and- prej udi ce standard under M eskey and previously would have
been allowed to file a second 8§ 2255 notion, but could not file a
second notion under AEDPA.” Otiz, 136 F.3d at 166. Both of

t hese courts concl uded that pre-AEDPA | aw woul d have barred the
prisoner’s successive application and did not consider a
situation in which pre- and post-AEDPA | aw woul d have led to
different results but there was no detrinental reliance. A
nunber of other courts, as we noted above in Subsection

I11.A 4.a, have applied AEDPA to applications in the sane
procedural posture as Grahamis without explicitly considering the
retroactivity issue.
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application, he becomes subject to 8§ 2244(b), which in turn
effectively bars a post-AEDPA application. In Gahanis case,
AEDPA does not attach new | egal consequences in this sense to the
1993 application, but to the 1988 one. G aham has not all eged
detrinental reliance on pre-AEDPA |aw in 1988, and he cannot even
pl ausi bly claimthat he m ght have acted differently had he known
t hat AEDPA | ater would bar his clains. Even under pre-AEDPA | aw,
a prisoner was required to present all his clains in his first

application, see Mcd eskey, 499 U S. at 494-95 (holding that a

prisoner wishing to bring a newclaimin a second or successive
habeas application had to show either that the application did
not constitute an “abuse of the wit” or that he had nade “a
col orabl e showi ng of innocence”), and it would not have been
reasonabl e for Graham consciously to hold back clains that he has
conceded, see infra Section I11.C, he could have included in the
1988 application. Thus, unlike the prisoner in Hanserd, who
filed his § 2255 notion pronptly in obedience to the statute in
effect at the tinme, G aham defied pre-AEDPA | aw by neglecting to
i nclude cl ainms and evidence that he could have di scovered in 1988
in his first application. Accordingly, AEDPA is not retroactive
Wth respect to G ahanis 1988 application under any detri nental
reliance approach.

Graham however, argues that AEDPA attaches new | egal
consequences to his 1993 application: nanely, that when he filed
it, he thought that he would be able to return to federal court
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under existing (pre-AEDPA) law, but if the new statute applies,
he cannot. But AEDPA does not “attach new | egal consequences” to
the 1993 application in the sense that his current application is
barred because he filed the unexhausted application. Rather, the
1993 application has | egal consequences only insofar as filing

t he unexhausted application delayed the third federal habeas
proceedi ng so long that state and federal statutes nodifying the
scope of habeas relief were enacted during its pendency.!® Even
putting aside the argunent that such delay nay have been G aham s

goal, he had no right to place any reliance on the filing of an

unexhausted application. Under Keeney v. Tamayo-Reyes, 504 U. S.
1, 5-12 (1992), he was required to present his new evidence to
the state courts before bringing it to federal court. Although
the state wai ved the exhaustion requirenent, it did so after
Graham decided to file his unexhausted application and coul d have

played no role in his initial decision to file.! Thus, G ahams

8 |n addition, the 1993 application could have affected
Graham adversely only if, had he exhausted state renedi es before
filing his federal application, he would have reached federal
court before the passage of AEDPA

9 Fifth Crcuit case | aw suggested that the federal courts
typically woul d honor such a waiver. In MGee v. Estelle, 722
F.2d 1206, 1211 (5th Cr. 1984), we hel d:

| f, out of respect, the federal courts defer to the state so
that its courts can first pass on clains that the state has
deni ed a person his constitutional rights, it is a corollary
that they should defer equally to the state’s desire that
federal courts not abide a state court ruling. The
supremacy of the federal constitution and the | aws nade
pursuant to it do not convert the fifty states into
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reliance argunent boils down to this: He deliberately flouted
federal law by filing an unexhausted application, expecting that
if it were dismssed without prejudice, he could return to state
court and then, perhaps, to federal court under the sane |aw that
had been in effect when he filed the unexhausted application. W
find such reliance patently unreasonable.?

5. Does applying AEDPA to Grahamis application constitute
an unconstitutional suspension of the wit of habeas
corpus and violate the Fifth, Eighth, and Fourteenth
Amendnent s?

dependenci es. Respect should not turn into a fetish for
non- precedence with the federal Al phonse endlessly insisting
that the state Gaston pass first through the doorway w t hout
regard for Gaston’s w shes.

The McGee court al so asserted, “In the usual case . :
federalism expense to |litigants, and the conservation of
judicial resources are all served by honoring the waiver and

deciding the nerits.” |1d. at 1214. But none of the applicable
case law requires a federal court to accept a state’s waiver of
exhaustion. Indeed, MCGee said: “A finding of waiver does not

concl ude our consideration, for a district court or a panel of
this court may consider that it should not accept a waiver,
express or inplied.” 1d. Thus, while G aham nay have hoped t hat
the federal courts would accept the state’s waiver, it was not
reasonable for himto rely on such an accept ance.

20 The state urged both inits briefs and in oral argunent
that we should deny Grahamis Motion for Order Authorizing
District Court to Consider Successive Habeas Petition because his
current application is tine-barred under 28 U S. C. § 2244(d). W
need not reach the |limtations question, however, because G aham
concedes, see infra Section Il11.C, that he cannot neet the
requi renents for the issuance of such an order. W express no
opi nion as to whether a court of appeals should consider the
tinmeliness of a habeas application in deciding a prisoner’s
nmotion for authorization to file it.
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Finally, G aham presents a sketchy argunent that AEDPA cuts
off federal court review of a constitutional violation that
resulted in a conviction and death sentence for a factually
i nnocent person and, as such, constitutes an unconstitutional
suspension of the wit of habeas corpus and a violation of the
Fifth, Eighth, and Fourteenth Anendnents.

We accept G ahanmis concession that AEDPA woul d preclude his
application, see infra, but we do not agree that the statute is
therefore unconstitutional. The Suprene Court has rejected the
argunent that AEDPA's new restrictions on successive habeas
petitions are a “suspension” of the wit of habeas corpus
contrary to article I, 8 9, clause 2 of the federal Constitution.
See Felker, 518 U. S. at 663-64.

Nor do AEDPA's anendnents to 8§ 2244(b) violate the Fifth
Ei ght h, and Fourteenth Anendnents. W have found no support for
Grahamis argunent that denying federal court review of a
successi ve habeas application alleging that constitutional
violations resulted in the conviction of an innocent person
contravenes due process and constitutes cruel and unusual
puni shment. The Suprene Court has stated that a procedura
limtation “is not subject to proscription under the Due Process
Cl ause unless it offends sonme principle of justice so rooted in
the traditions and consci ence of our people as to be ranked as

fundanental .” Medina v. California, 505 U S 437, 445 (1992)

(quoting Patterson v. New York, 432 U S. 197, 201-02 (1977))
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(citations and internal quotation marks omtted). As Felker

poi nted out, the first Congress made the wit of habeas corpus
available only to federal, not state, prisoners. See 518 U S. at
663. Thus, the Franers could not have viewed the availability of
habeas relief to i nmates such as G ahamas “so rooted in the
traditions and consci ence of our people as to be ranked as
fundanental .” Even assum ng, as Felker did, see id. at 663-64,
that state prisoners’ right to petition federal courts for wits
of habeas corpus has becone such a fundanental prerogative over
the years, AEDPA's restrictions on successive applications fal
within Congress and the courts’ traditional power to limt abuses
of the wit. “[T]he doctrine of abuse of the wit refers to a
conpl ex and evol ving body of equitable principles informed and
controlled by historical usage, statutory devel opnents, and
judicial decisions. The added restrictions which the Act pl aces
on second habeas petitions are well wthin the conpass of this
evol utionary process . . . .” See id. at 664 (citations and
internal quotation marks omtted). As such, we do not see how

t he pre- AEDPA abuse-of-the-wit standards can be fundanental to
our notions of due process. Simlarly, a punishnment is not cruel
and unusual so as to violate the Eighth Anmendnent unless it is

i nhuman and barbarous, see In re Kenmmer, 136 U.S. 436, 447

(1890), or, in a nore nodern fornul ation, “shocks the conscience

and sense of justice of the people,” Furnman v. Georgia, 408 U S

238, 360 (1972) (Marshall, J., concurring). Gven that AEDPA s
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successive application rules are, in the words of the Suprene
Court, “well within” the traditional authority of Congress and
the courts to curb abuses of the wit, we do not see how they can
“shock the conscience.”

Finally, assum ng for the purpose of argunent only that
Grahamis actually innocent, this court has rejected a clai msuch
as that nmade by Grahamthat the execution of an innocent person,
even where no constitutional violation has taken place,
contravenes the Fifth, Eighth, and Fourteenth Anmendnents. Wile
the Suprenme Court assunmed arguendo that in a capital case a
“truly persuasive” denonstration of actual innocence nade after
trial would render the execution of a defendant unconstitutional
and warrant federal habeas relief if there were no state avenue
open to process such a claim Herrera, 506 U S. at 417, we have

rejected that theory, see Lucas v. Johnson, 132 F.3d 1069, 1074-

76 (5th Gr.), cert. disnmid, 1998 W. 313489 (1998). Moreover,

there is a state avenue open to G aham He retains his right to
petition the Texas Board of Pardons and Parol es for clenency.

In sunmary, we find that AEDPA, as construed by the Court in
Lindh, applies by its ternms to G ahanis fourth federal habeas
application. W reject Gahanis contention that this application
is a continuation of the application dismssed in 1996 for
failure to exhaust state renedies for purposes of determ ning
whet her AEDPA applies. |If we are wong in concluding that
Congress clearly evinced an intent that AEDPA should govern
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applications such as Grahamis, we nevertheless find that the
statute is not inpermssibly retroactive as applied to G ahanis
fourth application. Finally, we hold that applying AEDPA to
Grahamis current application does not violate the Constitution.
In this case, Congress has spoken, and we are conpelled to
l'isten.
B. Mdtion to Recall Mandate in Previous Habeas Case

As an alternative to finding that 8 2244(b) does not apply
to his application, Gahamurges us to recall the nandate in his

third federal habeas proceeding, G ahamyv. Johnson, 94 F.3d 958

(5th Gr. 1996), ordering the district court to dismss the
application in that case for failure to exhaust state renedies.

C ting Thonpson, 118 S. C. at 1498, he asserts that the courts
of appeal s have an inherent power, to be used as a |last resort
agai nst “grave, unforeseen contingencies,” id., to recall their
mandates and that they may revisit the nerits of an earlier
deci si on denyi ng habeas corpus relief to a state prisoner if they
act to “avoid a mscarriage of justice as defined by our habeas
corpus jurisprudence,” 1d. at 1502. A prisoner neets this
standard, Graham says, if he denonstrates that “it is nore |likely
than not that no reasonable juror would have convicted himin
light of the new evidence presented in his habeas petition.” 1d.
at 1503. Appl yi ng these principles to his own case, G aham

contends that the 1996 di sm ssal w thout prejudice was not neant
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to cause harmto his legal rights and interests and that the
court’s intentions were thwarted by a grave, unforeseen

conti ngency--nanely, the passage of the 1995 Texas habeas statute
and AEDPA. Because he can show that recalling the 1996 mandate
woul d avert a m scarriage of justice, he argues, he is entitled
to such relief. But Thonpson held that if a court of appeals
recalls a pre- AEDPA mandate as a result of a post-AEDPA noti on,
AEDPA applies to the notion, although this is not true if the
court recalls its mandate of its own accord. See id. at 1499-
1500. Qur consideration of Gahanis argunent is, quite

obvi ously, not a sua sponte decision but a response to his
request that we do so. AEDPA therefore applies to G ahanis Mtion
to Recall Mandate in Previous Habeas Case; because he concedes,
see infra, that he cannot neet AEDPA s substantive requirenents,
we nust deny that notion.

C. Mdtion for Order Authorizing District Court to Consider
Successi ve Habeas Petition

Under AEDPA, a court of appeals may authorize a district
court to consider a second or successive habeas application only
if it determnes that the application makes a prinma facie show ng
that the application satisfies the requirenents of 8 2244(Dh).

See 28 U.S.C. § 2244(b)(3)(C). G aham concedes that he cannot
make any such showi ng, either with respect to the clains he
brought in his earlier application or those never before

presented. He admts that 8 2244(b)(1)’s absolute bar agai nst
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re-raising “in a second or successive habeas corpus application
under section 2254" a claim“that was presented in a prior
application” precludes the alibi defense aspect of his

i neffective assistance and actual innocence clains, which he
raised in his first federal habeas proceeding in 1988. G aham
al so acknow edges that AEDPA bars his previously unpresented
clains. According to his Mdtion for Order Authorizing D strict
Court to Consider Successive Habeas Corpus Petition, his current
application “relies on his actual innocence, not on ‘a new rul e
of constitutional law,’ to satisfy the criteria of § 2244(b).”
Thus, under 8§ 2244(b)(2)(B), he nmust show that (i) the factual
predi cate for the claimcould not have been di scovered previously
t hrough the exercise of due diligence; and (ii) the facts
underlying the claim if proven and viewed in |ight of the

evi dence as a whole, would be sufficient to establish by clear
and convincing evidence that, but for constitutional error, no
reasonabl e factfinder would have found himguilty of the

underlying offense. These requirenents, G ahamadmts, foreclose
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his application.?® |In his Mtion for Order Authorizing District
Court to Consi der Successive Habeas Petition, he states:

The AEDPA s addition of another requirenent, in
addition to the actual i1nnocence requirenent, for the
presentation of a previously-unpresented claimin a
successi ve habeas petition--“the factual predicate for the
claimcould not have been di scovered previously through the
exerci se of due diligence,” 28 U S.C. 88 [sic]
2244(b)(2)(B)(i)--has a preclusive effect in M. Sankofa’'s
case. The information that allowed M. Sankofa to present
his multi-faceted clains of ineffective assistance and
i nnocence in 1993 was the offense report in the district
attorney’s file, Appendix 17 to the 1998 federal habeas
petition. This report was obtai ned through a state open
records act request that could as readily have been nmade in
connection with the first habeas proceeding in 1988 as it
was in connection wth second habeas proceeding in 1993.
Thus, M. Sankofa will not be able to show that “the factual
predi cate for the claimcould not have been di scovered
previously through the exercise of due diligence,” 28 U S. C
88 [sic] 2244(b)(2)(B)(i). Under the law that applied to
M. Sankofa’'s petition in 1993, he is entitled to have his
i neffective assistance and actual innocence clains
considered on the merits. Under the AEDPA, he will not be.

Grahami s habeas counsel al so conceded at oral argunent: “We
acknow edge that we cannot show that these clains could not have
been raised in 1988.” The following colloquy with the court

ensued:

2l Grahami's briefs do not explicitly address whether the
third claimin his current habeas application--nanely, that he
was unconstitutionally tried as an adult and that the Texas death
penalty statute does not permt adequate consideration of youth
as a mtigating factor--neets 8§ 2244(b)’s requirenments. The
former claimapparently has not been raised before and is
governed by 8 2244(b)(2). G aham does not contend that it is
based on a new rule of constitutional |aw or that he could not
have di scovered the factual basis for it in 1988, when he filed
his first federal habeas application. The latter claimwas
thoroughly litigated in his first federal habeas proceedi ng, see
supra Part |, and is barred under 8§ 2244(b)(1).
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THE COURT: So your viewis, then, that if the AEDPA applies

to this petition, then you don’t have a case.

COUNSEL: If the AEDPA applies in every way that it is

witten, that’s right. W are precluded. And there is--

there is--

THE COURT: This is really, in a basic sense, a one-issue

case. | nean, you have all of this, uh, evidence that
you’ ve brought forward, but it all conmes down to the
gquestion of, a legal question, which is, does the AEDPA

apply to the habeas petition that’s pending in front of us?

COUNSEL: That’s exactly right.

THE COURT: If it does, you don’t have a case; if it
doesn’t, then you think that you do.

COUNSEL: | nean, we certainly think we have at |east the

case that we had in 1993.

AEDPA does apply to Grahami s application. He concedes that he

cannot neet its requirenents for filing a second or successive

habeas application. Under these circunstances, we are conpelled

to deny his notion for an order authorizing the district court to

consi der such an application.
V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court and DENY Grahanmis Mdtion to Recall the Mandate in

Previ ous Habeas Case. As stated in our order of February 8,
1999, Grahamis Motion for Order Authorizing District Court to

Consi der Successive Habeas Petition is |i kewi se DEN ED
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