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February 16, 2001
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:

Petitioner Jeffrey Eugene Tucker (Tucker), convicted of
capital nmurder in Texas and sentenced to death, appeals the denial
of federal habeas relief. He raises several issues, including
i neffective assi stance of counsel, presentation of fal se testinony
by the State, and evidentiary error. W affirm

| . Factual and Procedural Hi story

On July 10, 1988, Tucker noticed a newspaper adverti senent |isting



alate nodel pickuptruck andtravel trailer for sale. WIton Hunphreys
(Humphreys) and his wi fe had pl aced t he adverti senent. Tucker called
and made inquiries to Ms. Hunphreys with respect to the truck and
trailer. The next norning, Tucker stol e two checks fromhis brother and
used t he proceeds to purchase a . 38 cal i ber gun and ammuni ti on froma
pawn shop.

Tucker pl aced anot her tel ephone call to t he Hunphreys and arranged
to neet themat their honme in Ganbury, Texas. Tucker identified
hinsel f to the Hunphreys as J.D. Travis. |t is undisputedthat Tucker
drove to t he Hunphreys’ honewiththeintent torob themof their truck.
Sonetinme during hisdrivetotheir honme, he stopped and fired the gun.
After taking atest drive w th Hunphreys as a passenger, Tucker drove
to town, ostensibly to finalize the sale at a | ocal bank.

Accordi ng to Tucker’ s confessi on, upon arriving at the bank parki ng
lot, he retrieved his firearmand ained it at Hunphreys. Tucker
i nf or med Hunphreys that he was “taking thetruck andtrailer and . .
woul d et himout eventually down the road when [he] felt it was a
reasonable placetolet himout . . . .7 After driving approxi mately
twenty mles, Tucker pul |l ed over on a country road, exitedthe vehicl e,
and i nstruct ed Hunphreys to do t he sane. Tucker then observed Hunphreys
re-enter the vehiclethrough the passenger’ side door. Wil e Hunphreys
was attenpting to shut the driver’s side door, Tucker wested it open
and shot Hunphreys in the face and chest. After shooting Hunphreys,
Tucker pul | ed hi mfromt he cab of the truck and drove away, runni ng over

Hunphr eys’ | egs.



Three days after killing Hunphreys, Tucker was apprehended in the
stolentruck after a hi gh speed chase i n New Mexi co. Tucker confessed
bothorally andinwitingto shooting Hunphreys. |nthe confessions,
he asserted that al t hough he had i ntended to steal the truck, he had not
i ntended to shoot Hunphreys.

The physical evidence tends to corroborate nuch of Tucker’s
confession. Aportionof theinside door handl e fromthe driver’s side
of the truck was recovered at the crinme scene. The nedi cal exam ner
testifiedthat Hunphreys had been shot three tines (onceinthe face and
twce inthe chest area, the latter two were fatal gunshot wounds).
Hunphreys’ | egs were broken, and there weretire tracks on hi s trousers.
However, the nedi cal exam ner testifiedthat Hunphreys had recei ved a
blunt force trauma to the back of his head before the fatal gunshot
wounds. Tucker’s story does not account for this wound.

In October of 1989, Tucker was convicted of capital nurder in
Par ker County, Texas. The jury answered the two special issues
affirmatively, and pursuant to Texas law the trial court assessed
puni shnent of death by |l ethal injection. The Court of Crim nal appeal s
af firmed hi s convi cti on and sentence i n an unpubl i shed opi ni on on June
9, 1993. Tucker filed an applicationfor state habeas relief in April
of 1997, and the state trial court issued findings of fact and

concl usi ons of | awrecommendi ng t hat relief be deni ed.! The Texas Court

! Previously, in 1994, Tucker had filed a notion for
appoi ntment of counsel in federal court after attenpts to obtain
appoi nted counsel in state court had failed. The federal district
court appointed counsel but limted counsel’s representation to
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of Crimnal Appeals denied relief based on those findings and
concl usi ons.

On Novenber 3, 1998, Tucker filed a petitionfor habeas corpusin
federal district court, which commenced t he i nstant proceedi ngs. He
filed an anended petition on January 4, 1999. In Septenber, the
district court denied his petitioninan unpublished opinion and granted
his notion for a certificate of appealability. Tucker now appeals.

1. ANALYSIS

A VWHETHER AEDPA VI OLATES ARTI CLE 111

Tucker argues that the Antiterrori smand Effective Death Penal ty

Act (AEDPA) violates Articlelll.? Mrre specifically, he argues that,

as interpreted by this Court in Drinkard v. Johnson, 97 F. 3d 751, 769

clains that had been raised on direct appeal, i.e., exhausted
cl ai ns. Because the Texas legislature enacted a |aw providing
i ndi gent applicants appoi nted counsel to pursue state habeas cor pus
relief, this Court ordered the habeas proceedi ng di sm ssed w t hout
prej udi ce. See Tucker v. Scott, 66 F.3d 1418 (5th Gr. 1995).
Tucker then brought his 1997 state habeas action.

2 The pertinent part of the statute, 28 U.S.C. § 2254, reads as
fol |l ows:

(d) An applicationfor awit of habeas corpus on
behal f of a person in custody pursuant to the
judgnent of a State court shall not be granted
Wi th respect to any cl ai mt hat was adj udi cat ed on
thenmeritsin State court proceedi ngs unl ess the
adj udi cation of the claim

(1) resultedin adecisionthat was contrary
to, or invol ved an unreasonabl e appl i cati on
of, clearly established Federal |aw, as
determ ned by the Suprene Court of the
United States . :
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(5" Cir. 1996), the AEDPA standards violate Article |1l by forcing
federal judgesto defer toastate court’s vieww threspect to federal
constitutional rights. In Drinkard, this Court held “that an
application of lawto facts is unreasonable only whenit can be said
t hat reasonabl e juri sts consi deri ng t he questi on woul d be of one vi ew
that the state court ruling was incorrect.” 97 F.3d at 769. Tucker
conpl ai ns of this fornul ati on of the “unreasonabl e application” rule.
Sincethe filing of Tucker’s opening brief, the Suprene Court has
addressed hi s concerns. See Wllians v. Taylor, 120 S. . 1495 (2000).3
In WIllianms, the Suprene Court explained that when naking the
“unr easonabl e application” determ nation, federal courts shouldinquire
whet her the state court’s application of clearly established federal | aw
was objectively unreasonable. 120 S.C. at 1521. The Court
specifically noted that, in Drinkard,* we apparently had applied the
reasonable jurist standard in a subjective manner. |d. at 1522.
The Suprene Court thus has cl arified howthe chal | enged | anguage
of the AEDPA should be interpreted. O course, as instructed by the
Supr ene Court, when nmaki ng t he “unr easonabl e appl i cation” i nquiry under
t he AEDPA, we wi I | determ ne whether the state court’s application of

clearly established federal | awwas obj ectively unreasonabl e.> W now

3 At the tine Tucker filed his brief, we had rejected this
argunent. See Hughes v. Johnson, 191 F.3d 607, 612 (5" Cir. 1999).

4 97 F.3d at 769.
5> More specifically, under the AEDPA, this Court:
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apply the AEDPA inquiry to each of his clains.®

must defer to the state court wunless its
decision "was contrary to, or involved an

unr easonabl e application of clearly
establi shed Federal |aw, as determ ned by the
Suprene Court of the United States.” 28

US C 8 2254(d)(1). A decision is contrary
to clearly established Federal law "if the
state court arrives at a conclusion opposite
to that reached by [the Suprene Court] on a
question of law or if the state court decides
a case differently than [the] Court has on a
set of materially indistinguishable facts."
Wllianms v. Taylor, 120 S. . 1495, 1523
(2000) . Under 8 2254(d)(1)'s "unreasonable
application" |anguage, a wit may issue "if
the state court identifies the correct
governing legal principle from|[the] Court's
deci sions but unreasonably applies that
principle to the facts of the prisoner's
case." Wllians, 120 S.C. at 1523. Factual
findings are presuned to be correct, see 28
USC 8§ 2254(e)(1l), and we wll give
deference to the state court's decision unless
it "was based on an unreasonabl e determ nation
of the facts in |light of the evidence
presented in the State court proceeding."”
Id.; § 2254(d)(2).

H 1l v. Johnson, 210 F.3d 481, 485 (5th Cr. 2000).

6 Inthe alternative, Tucker argues that the AEDPA shoul d not
apply to his petitionbecause he sought counsel in federal court prior
to t he enact nent of the AEDPA. During Tucker’s previous federal habeas
proceedi ng, the district court appoi nted counsel but |imtedthe scope
of counsel’s representationtoissues that had been exhaustedin state
court. Tucker appealedthe district court’sinterlocutory order, and
we di sm ssed t he habeas proceedi ng wi t hout prejudiceinorder to all ow
himto exhaust his state renedies. See Tucker, 66 F.3d 1418.

Tucker concedes that this Court has declinedto accept a“simlar
argunent.” | n G ahamv. Johnson, 168 F. 3d 762, 775-88 (5" Gr. 1999),
we rejectedthe petitioner’s contentionthat the AEDPAdid not applyto
his petition becauseit was a “continuation” of the previous petition
t hat had been di sm ssed for failureto exhaust state renedi es. Tucker
states that he nowrai ses this argunent sinply to preserveit for review
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B. | NEFFECTI VE ASSI STANCE OF COUNSEL AT SENTENCI NG
Tucker rai ses a broad cl ai mof i neffective assi stance duringthe

puni shnent phase. He argues that the district court erredin concl uding
t hat he had not shown prejudice as a result of counsel’s deficient
performance in failing to investigate or present vital mtigating
evidence withrespect tothe abuse he sufferedasachild. InWIIlians
v. Taylor, the Suprene Court recently reaffirmed the famliar two-
prong test:

First, the defendant nust show that counsel’s

performance was deficient. This requires

show ng that counsel namde errors so serious

that counsel was not functioning as the

‘counsel’ guaranteed the defendant by the

Si xt h Amendnent . Second, the defendant nust

show t hat the deficient performance prejudiced

the defense. This requires show ng that

counsel’s errors were so serious as to deprive

the defendant of a fair trial, a trial whose

result is reliable.
120 S. Ct. at 1511 (quoting Strickland v. Washi ngton, 466 U. S. 668,
687, 104 S.Ct. 2052 (1984)). To denonstrate that counsel was
i neffective, a petitioner must establish that counsel ’s
representation fell bel ow an objective standard of reasonabl eness.
See id. To show prejudice, he nust showthat there is a reasonable

probability that, but for counsel’s error, the result of the

proceedi ng woul d have been different. See id. at 1511-12. W wl|

by this Court en banc or the Suprene Court. As Tucker essentially
admts, our decisionin Gahamrequiresustoreject hisargunent. It
is well settled that one panel of this Grcuit may not overrul e the
prior decision of anot her panel. See, e.g., United States v. Tayl or,
933 F.2d 307, 313 (5" Gir. 1991).
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assune that counsel’s performance with respect to this claimwas
deficient and determ ne whether Tucker has shown prejudice as a
result.

Tucker asserts that had counsel conducted an adequate
investigation into his personal background they would have
di scovered that he suffers from organic brain inpairnment, was
severely sexually, physically, and enotionally abused as a child,
and ultimtely becane addicted to cocai ne.

The State counters that the evidence Tucker asserts shoul d
have been introduced is both mtigating and aggravating and
therefore does not establish prejudice. In Wllianms v. Taylor,
however, the Suprene Court recognized that not all of the
addi tional evidence need be favorable to the petitioner. 120 S. C
at 1514. The Court explained that while the newy proffered
evi dence “may not have overcone a finding of future dangerousness,
the graphic description of Wllianms’ childhood, filled wth abuse
and privation, or the reality that he was borderline nentally
retarded, mght well have influenced the jury' s appraisal of his
moral culpability.” 120 S.Ct. at 1515 (internal quotation marks
and citation omtted). Further, “[n]itigating evidence unrelated
t o dangerousness nmay alter the jury’s selection of penalty, even if
it does not underm ne or rebut the prosecution’s death-eligibility
case.” | d. at 1516. Had counsel presented and explained the

newly proffered mtigating evidence to Wllianms’ jury, there was a



reasonabl e probability that the result of the sentencing hearing
woul d have been different. See id. Thus, the Suprene Court
concluded that the state court’s rejection of WIllians’ claimwas
contrary to, or involved an unreasonable application of, clearly
established federal [aw. See id.

In the case at bar, the district court found that counsel
present ed evidence of Tucker’s “neglectful, absent father and the
dysfunctional hone life he had with his nother, his isolation and
| ow self-esteem his substance abuse problens; his stays in
residential treatnent prograns at both Buckner and the Wchita
Falls state hospital; and his relatively limted exposure to mal e
role nodels.” The court denied relief, concluding that “[t]he
addi tional evidence Tucker now asserts should have been presented
woul d have had little mtigating effect, whether considered al one
or in conjunction with the evidence already in the jury’'s
possession, and fails to neet the second prong of Strickland.”
Therefore, the court concluded that Tucker had “not denonstrated
that the state court’s rejection of his claim of ineffective
assi stance of counsel was unreasonable.”

After reviewing the record, we are convinced that WIllians v.
Taylor is distinguishable from Tucker’s case in that there
apparently was no evidence offered by counsel with respect to the

m streatnment, abuse, and neglect of WIllianms’ “nightmarish”



chi | dhood. ’ In contrast, Tucker’'s trial counsel did elicit
mtigating evidence fromseveral famly nenbers with respect to his
upbri ngi ng.

Essentially, Tucker’s argunent is that counsel shoul d have put
on a stronger case in mtigation of the death penalty. W do not
profess to be unnoved by the dreadful circunstances of Tucker’s
chi | dhood, and we understand the rel evance of such evidence to the
jury’'s determ nation of Tucker’s noral culpability at the tine he
commtted the nurder. Nevert hel ess, we are persuaded that,
al though counsel could have presented additional mtigating
evi dence, the evidence before the jury illustrated the bl eakness of
Tucker’s hone |ife. I ndeed, a reading of the cold trial record
denonstrates Tucker was raised in an environnent of rejection and
negl ect.

Not wi t hst andi ng Tucker’s assertions to the contrary, defense
counsel did present a synpathetic picture of Tucker’s life to the
jury. As the district court stated, the evidence revealed to the
jury that Tucker was enotionally abused and neglected as a child
and that he had a problemw th illegal drugs.

At the punishnent phase, Tucker’s aunt testified that her

" The evidence at Wl lians’ sentencing consi sted of testinony from
hi s not her and t wo nei ghbors and a t aped excer pt froma statenent by a
psychiatrist. See Wllians, 120 S.Ct. at 1500. The lay w tnesses
testified that he was a “nice boy,” not a violent person. The
psychiatrist’s testinony “did little nore than relate WIIlians’
statenent during an exam nationthat inthe course of one of his earlier
robberies, he had renoved the bullets froma gun so as not to injure
anyone.” |d.
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sister, Cecelia, did not want to give birth to Tucker and that
Tucker’s maternal grandfather “forced” Tucker’s father to marry
Cecelia, who was only sixteen years old at the tine. H s aunt
further testified that Tucker’s nother admtted that “she didn’t
| ove him never wanted him”

Tucker’s parents divorced and remarried and then divorced
again approximtely a year after Tucker’s brother was born. The
testinony indicated that Tucker’s hone environnent was very
dysfunctional. H's nother had problens with respect to her sexual
orientation, and relatives testified that she woul d dress Tucker in
girl”s clothing.

Tucker’s rel atives descri bed hi mas i nsecure, “love-starved,”
and “very sick” with “deep-seated problens.” Several wtnesses
related that Tucker’'s father was “never around” during his
chi |l dhood and was “not supportive.”

The jury was nmade aware that his nother sent himto a “state
home” in Wchita Falls, and on another occasion, Tucker was
admtted to the residential program at Buckner’'s Children’s Hone.
Most di sturbing, Tucker, as an adol escent, contacted the state
aut horities and successfully requested that he be renoved (at | east
tenporarily) fromthe custody of his nother.

Tucker asserts the jury should have been infornmed that at one
poi nt during his chil dhood his behavior had i nproved due to certain
medi cation that had been prescribed. Despite this inprovenent, his
mother failed to refill the prescription. Such evidence, he
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argues, would have denonstrated that he was “treatable” but his
famly did not care enough to follow through with the treatnent.?

Not wi t hst andi ng Tucker’s assertion otherwi se, his nother did
testify that at one tinme she perceived a particular treatnment was
hel pi ng Tucker, but the treatnent was discontinued because she
could not afford it. As such, the jury did have before it sone
i ndi cation that Tucker was “treatable.”

Al t hough Tucker now presents additional mtigating evidence,
i ncl udi ng evidence of physical and sexual abuse, we believe the
evidence at trial-—-especially the testinony that Tucker was able to
have hi nself renoved fromthe custody of his nother--spoke vol unes
to the jury with respect to how intol erable his hone environnent
was both subjectively (to Tucker) and objectively (to the
authorities). Further, sonme of the newy proffered evidence
arguabl y woul d have been aggravati ng as opposed to mtigating. For
i nstance, a psychol ogi st who exam ned Tucker wote that there was
a “psychol ogical tinme bonb” in Tucker that “detonated” at the tine
of the nurder.

We are m ndful that we nust give proper consideration to the

8 Tucker asserts that the omission of this evidence was
particul arly damagi ng because the State portrayed him as having
W llfully turned his back on an ot herw se supportive famly. W note
that althoughthe State did attenpt to characterize t he evi dence t he way
he descri bes, this characterizationwas not |eft unchall enged. During
t he cr oss-exam nati on of one of Tucker’s aunts, Stella Tucker, the State
attenptedtoelicit testinony that thefamly had alwaystriedto help
Tucker. Stella Tucker responded that althoughthe famly hadtriedto
hel p Tucker the I ast time he was rel eased fromprison, the fam |y had
not helped himprior to that tine.
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“quality and volune of the additional mtigating evidence.” Neal
v. Puckett, __ F.3d __, 2001 W. 43274, *11 (5" Gir. Jan. 18, 2001).
Further, as we previously have recognized, this inquiry is very
difficult. 1d. Nevertheless, we remai n unconvi nced that the state
court’s conclusion (Tucker was unable to show that, if the newy
proffered evidence had been presented and explained by counsel
there is a reasonabl e probability that the result of the sentencing
phase woul d have been different) was erroneous.

Even assum ng arguendo that the state court’s concl usion was
erroneous, applying the previously set forth deferential AEDPA
standard, we believe we are constrained to hold that the state
court’s conclusion was not contrary to, or an unreasonable
application of, established federal |[|aw. See id. at *12-14
(hol ding that although the state court’s decision was erroneous,
because it did not involve an unreasonable application of
Strickland, the AEDPA requires that the habeas petition nust be
denied). W nust therefore deny relief on this claim

C. | NEFFECTI VE ASSI STANCE CLAI MW TH RESPECT TO EVI DENCE
OF PRI OR ASSAULT

During the puni shnment phase, the State introduced evi dence of
Tucker’ s prior conviction for the aggravat ed assault of his cell mate,
Loui s Savant. Tucker asserts that the district court neglected to
address his claimthat counsel rendered ineffective assistance by
failingto devel op and present avail abl e evi dence to rebut (or at | east

mtigate against) the State’ s characterization of this assault. After
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review ng therecord, we questi on whet her Tucker adequately appri sed
the district court of this particular claimuntil after the State had
responded t o hi s anended habeas petition.® Under these circunstances,
we do not believe Tucker has shown that the district court abusedits
di scretion by essentially denying hi mthe opportunity to add anot her
ground of ineffective assi stance of counsel after the State had replied
to his anended petition. Cf. Briddlev. Scott, 63 F. 3d 364, 379 (5th
Cir. 1993) (explainingthat decisionto grant or deny noti onto anend
after an answer is reviewed for abuse of discretion).

Assum ng arguendo t hat Tucker adequately apprised the district
court of this claim he requests that we remand it for further
proceedi ngs. Relyingon Kingv. McCotter, 759 F.2d 517, 518 (5" Cir.
1986), Tucker asserts that in capital cases, the district court nust
make a ruling on each i ssue presentedto all owthe appellate court to
conduct a neani ngful review. InKing, this Court didrenmand the case
Wth instructions to provide reasons for the denial of each claim
presented. See id. Unlike the instant case, in King, the district
court had deniedrelief inaone-sentence order. Seeid. at 518. Here,
the district court deniedrelief inathoughtful, 36-page order. W
decline Tucker’s invitation to renmand; instead, we wi || address the
nerits of hisclaim SeeWIlliev. Maggi o, 737 F. 2d 1372, 1376-77 (5'"

Cr. 1984) (addressing all petitioner’s clains and denyingrelief even

® Tellingly, the State, likethedistrict court, didnot discern
the instant claimfrom Tucker’s anended petition.
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t hough the di strict court had rul ed on sone but not all the petitioner’s
clains).

Tucker argues t hat counsel rendered i neffective assi stance at the
puni shment phase because (1) they did not investigate and present
evidence to explain his aggravated assault on his cellmate, Louis
Savant, and (2) a reasonably conpetent defense attorney woul d have
devel oped evi dence denonstrating that he actedin “sel f defense.” This
strategy, Tucker asserts, woul d have rebutted the State’s argunents with
respect to future dangerousness. W wi || assune sol ely for purposes of
t hi s appeal that counsel’s perfornmance was deficient with respect to
this claimand focus on whether Tucker has shown prejudice.

Tucker contends counsel shoul d have presented evi dence t hat he
bel i eved t he Aryan Brot herhood had a contract onhislife andthat his
cell mate was the “hitman.” Such evi dence woul d denonstrate that this
was not si nply an unprovoked attack on an unarnmed nan. He t her ef ore was
prej udi ced by counsel’s failure to pl ace his assault in proper context.
I n ot her words, this woul d have been mtigating evidence withrespect
to the jury’s determnation of his future dangerousness.

Duri ng hi s habeas proceedi ngs, Tucker did submt prisonrecords

10 Under Texas |l aw, “a personisjustifiedinusingforce agai nst
anot her when and to the degree he reasonably believes the force is
i mredi ately necessary to protect hinself against the other’s use or
attenpted use of unlawful force.” See TEX. PENAL Code Ann. § 9.31
(Vernon 1995). Although Tucker enploys the term“self defense,” he
apparently is not using it as defined under the Texas Penal Code.
| nst ead, we understand his argunent to be that counsel shoul d have
i ntroduced mtigating evidence at the puni shnment phase with respect to
future dangerousness.
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denonstrating he had reportedto the authorities that he feared for his
life because he knew the identity of certain nenbers of the Aryan
Brot herhood. Prior tothe assault, there apparently was no evi dence
that his cell mate was i n any way connected to t he Aryan Br ot her hood.
It was only after stabbing Savant t hat Tucker i nforned the authorities
Savant had att acked hi mon behal f of t he Aryan Brot her hood. ! The pri son
records al so reveal that Tucker admtted he had a verbal confrontation
wth Savant prior to the stabbing. In a letter to the prison
disciplinary commttee, Tucker explained that prior to the verbal

di sput e he di scover ed Savant had reported hi mto the prison authorities

for havi ng honemade weapons intheir cell. Inhisletter, Tucker wote
t hat :

| didwhat | could do to get along with [ Savant ]

until | found out that he had told Lt. Jenkins

that | had a shank . . . . The shank was found.

| was then told to go back to ny cell. | then

confronted [ Savant] about what he had done and he
told me then that he had. W had a verbal [fight]
about it and all was forgotten.
The next part of theletter ispartiallyillegiblebut it appears
to provi de that Tucker was i nfornmed t hat Savant had been hiredto ki ll
him Tucker nai ntai ned that Savant attacked him Tucker “got [ his] two
shanks and proceeded to defend [himself.” According to Tucker: “I
st ab[ bed] him[once] ineachtenple, [once] at the base of t he back of

the skull, [twce] at the bottomof the throat. | left one in his

throat and oneinhistenple. . . .” Additionally, therecords indicate

111t appears that Louis Savant becane Tucker’s cellmate only

three days prior to the stabbing.
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t hat Savant apparently did not have a weapon, !? and the authorities
suspected that Tucker’s superficial wounds were self-inflicted.

Assum ng the jury believed that the brutal assault was notivated
by his fear of the Aryan Brotherhood rather than the fact that Savant
had i nforned t he prison authorities regardi ng his shanks intheir cell,
t he evi dence arguabl y does have sone mtigating val ue. Nonet hel ess,
because the newly proffered records contain danmagi ng evi dence t hat
allows ajurytoinfer the attack was precipitated by Savant’s report
of Tucker’ s honenade weapons, and t he jury heard overwhel m ng evi dence
t hat Tucker had commtted two, unrel ated arned robberies after killing
Hunphreys, we are not prepared to conclude that Tucker has shown
prej udi ce at the puni shnent stage. As such, the state court’s deci sion
to reject this claim of ineffective assistance cannot be deened
unreasonabl e or contrary to federal |aw.

D. KNOW NG PRESENTATI ON OF FALSE TESTI MONY

The Suprenme Court has held that due process is violated when
the State know ngly offers false testinony to obtain a conviction
and fails to correct such testinony. See Napue v. Illinois, 360
US 264, 79 S.Ct. 1173, 1176-78 (1959). Applying this teaching,
we have recognized that relief is warranted if (1) the statenents
in question are shown to be actually false; (2) the prosecution

knew that they were false; and (3) the statenents were material.

12 | ndeed, Tucker admitted in his letter that, prior to the
assaul t, Savant had reported Tucker’ s possessi on of honmenade weapons to
the authorities. Inlight of Savant’ s conpl ai nt regardi ng weapons i n
their cell, it seens unlikely Savant woul d have had his own weapon.
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See Thonpson v. Cain, 161 F.3d 802, 808 (5th Cr. 1998). Further,
we have recogni zed that the issue of materiality involves a m xed
question of law and fact. See id.

Tucker argues that the district court erred in concl udi ng t hat
the State did not elicit materially false testinony from Peter
Kindig, a New Mexico state police officer who apprehended Tucker
after a high-speed chase in New Mexi co. Mre specifically, Tucker
clains that Oficer Kindig testified falsely at trial because his
official report, which was not disclosed to the defense, provided
that the high speed chase concl uded when Tucker pulled over on the
shoul der of the road for “no apparent reason.” This statenent,
Tucker argues, contradicts Oficer Kindig's trial testinony that he
ai med his gun at Tucker during the chase, which pronpted Tucker to
slowy pull over and stop his vehicle.

The state court found that this was a m nor inconsistency and
constituted insufficient proof that Kindig s testinony was fal se or
m sl eadi ng. In reviewing this finding, we nust accord it a
presunption of correctness, which can only be rebutted by “clear
and convi nci ng evidence.” Thonpson, 161 F.3d at 811; 28 U S.C. §
2254(e)(1). The district court held that Tucker had not
“established reason to disregard this finding.” W agree.

At trial, Oficer Kindig testified as follows with respect to
st oppi ng Tucker during the pursuit:

| rolled down ny window . . . and pointed the
weapon directly at the back of M. Tucker’s
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head. As doing so, we approached this curve
and this hill. As we approached this curve
and hill, M. Tucker while driving just--as he
comonly woul d, | ooked back over his shoul der
to see ne. As he |ooked the first time, |
noti ced hi m-he quickly | ooked back again. He
realized that | was pointing a weapon at him
He realized that it was al nost over.

Just before we got to that point where | knew
| could discharge ny weapon, as he--the | ast
time that he shucked his face back towards ne
very quickly, he gently applied the brake. |
saw the brake lights cone on. He very slowy
began to nove fromthat fast |ane very slowy
over to the slower lane, and all the way to
t he shoul der. This took over a half mle

that he began to slowy stop.

In his offense report, Kindig had stated that “pursuit
continued to m|l epost 269 where suspect vehicle, for no apparent
reason, stopped on the shoul der of westbound [-40." (enphasi s
added). Tucker points out that the offense report did not provide
that the officer had his weapon ained at Tucker. He argues that
the statenent that Tucker stopped for “no apparent reason”
conflicts wth Oficer Kindig' s trial testinony that indicated that
Tucker stopped because of the weapon ained at him

However, as the State asserts, during a pretrial hearing

Oficer Kindig testified that after Tucker observed himaimng his

rifle, Tucker stopped “for no apparent reason.”'® Although it is

13 At the pretrial hearing, Oficer Kindig testified as foll ows:

As | raised ny rifle outside the w ndow, |
positioned ny vehicle back to the right rear of
M. Tucker’s vehicle. Hethen swervedtothe fast
| ane near the nedian. | raised ny rifle out, |
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uncl ear what O ficer Kindig neant to convey by the phrase “for no
apparent reason,” under these circunstances, it certainly does not
prove that his testinony was fal se. Put another way, because the
officer used that particular phrase in the context of testifying
t hat Tucker stopped his vehicle upon observing the weapon, it does
not logically follow that he used that phrase in his report to
i ndicate no weapon was exhibited. Accordi ngly, Tucker has not
rebutted with clear and convincing evidence the state court’s
finding that this was a mnor inconsistency and constituted
insufficient proof that the testinony was false or m sleading.
Thus, the claimfails on the first prong.

Even assum ng Tucker has shown the testinony was actually

false, the state court’s finding that the testinony was not

pointedit directly at M. Tucker, the back of his
head. As | began to approach the curve, | do
remenber M. Tucker i nmedi at el y | ooki ng back and
t hen | ooki ng forward and t hen very qui ckly | ooki ng
back at nme and seeing the position at which | was
in.

Wthin just--within seconds, his brake |ights
gently cane on and he began to just very gently
[ steer] fromthe fast | ane across the center | ane
tothe slowlanetothe shoulder. At all tines|
mai nt ai ned sight of M. Tucker the best that |
coul d bei ng that he was on t he opposite side of
the vehicle from ne.

| radi oed to the di spatcher for no apparent reason
under the situation M. Tucker was stopping, he
was st oppi ng very sl ow y and very careful at that
time since | had taken those neasures.
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material i s not unreasonabl e. Tucker asserts that Oficer Kindig' s
“fal se” testinony with respect to the high speed chase was nateri al
inregard to the sentenci ng phase--the jury’'s affirmative answer to
the future dangerousness inquiry. According to Tucker’s tria
counsel, Kindig' s description of the high speed chase was a “key
el ement of the state’'s case” that had a “dramatic effect on the
jury.” This argunent is not persuasive. Kindig s testinony did
descri be high speed pursuit at gun point, which no doubt involves
sone drana. Significantly, the chase ultimately ended with no
injuries to persons or property. Viewing this testinony in the
context of the State’ s other evidence (Tucker confessed to killing
Hunphreys, commtting two other arned robberies after killing
Hunphreys, and brutally assaulting his cell mte during a previous
i ncarceration), we do not believe it is material whether Tucker
surrendered for “no apparent reason” or because Oficer Kindig
ai med his weapon at him 1In conclusion, Tucker has failed to show
the state court’s decision that the challenged testinony was not
material was contrary to, or involved an unreasonabl e application
of , established federal |aw.

E. SHOW NG OF CAUSE FOR FAI LURE TO OBJECT

During his state habeas proceedings, Tucker argued that
evi dence of his prior conviction for the aggravated assault of his
cell mate was i nadm ssible because it was based on an involuntary
guilty plea and entered wthout the effective assistance of
counsel. The state court found the claimprocedurally barred.
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Tucker now contends that the district court erred in
concl udi ng (w thout a hearing) that Tucker coul d not show cause for
counsel’s failure to object to the admssion of his prior
conviction for aggravated assault at sentencing. |If a state court
has explicitly relied on a procedural bar, a state prisoner nmay not
obtain federal habeas relief absent a showing of cause for the
default and actual prejudice that is attributable to the default.
See Col eman v. Thonpson, 501 U. S. 722, 111 S. . 2546, 2565 (1991).
| neffective assi stance of counsel may constitute "cause." Ellis v.
Lynaugh, 883 F.2d 363, 367 (5th Gir. 1989).

Assum ng arguendo that counsel’s failure to object to the
adm ssion of the prior conviction at the punishnment phase
constituted deficient performance, we do not believe he can
establish that he was prejudiced as a result.* As such, Tucker has
failed to show the required cause and prejudice to overcone the
procedural default.

During the punishnent phase of Tucker’s trial, the State
i ntroduced evidence of the official conviction and al so presented
the testinony of Chad Sparkman, a correctional officer who was

first on the scene of the assault and conducted the investigation.

4 This Court has indicatedthat it i s unclear whether Strickl and
prejudi ce constitutes sufficient prejudiceinthe context of overcom ng
a procedural bar infederal habeas corpus. See Fel der v. Johnson, 180
F.3d 206, 215 (5" Cir. 1999). Because we concl ude Tucker has not shown
Strickland prejudice, it i s unnecessary to determ ne whet her a greater
show ng of prejudice is required to overcone the procedural bar.
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Spar kman saw Tucker’ s injured cel |l mate i medi ately after the attack

w th two honemade weapons still protruding fromthe victinms tenple
and throat. Wile still inthe cell with Savant, Tucker stated to
Sparkman that he “killed his cellie.” Even assum ng arguendo that

counsel coul d have successfully excl uded evi dence of this all egedly
unconstitutional conviction, Tucker has not shown that Sparkman’s
testinony regarding the circunstances of the attack woul d have been
i nadm ssible. As a result, Tucker has not established prejudice.
Thus, the district court properly concluded that Tucker failed to
overcone the procedural bar to his claimthat his prior conviction
was i nadm ssi bl e.

F. ADM SSI ON OF EVI DENCE OF OTHER CRI MES

Tucker’s final claim on appeal is that the district court
erred in finding that the adm ssion of evidence of other crines at
the guilt phase constituted harmess error. In his taped
confession, Tucker stated that he had stolen two checks from his
brot her’ s checkbook on the norning of the murder, which were used
to purchase a firearm (the nurder weapon) in violation of his
parole. He further confessed to commtting two arnmed robberies--
one in Arlington, Texas, and one in New Mexico--after shooting and
killing Hunphreys.

On direct appeal, the Court of Crim nal Appeal s concl uded t hat
this evidence was irrelevant to the issue of Tucker’s quilt.

However, the Court found the error harm ess because the evidence
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was not enphasi zed by the prosecution, Tucker had confessed both
verbally and in witing to the killing, and there was no evi dence
specifying the offense for which he had been serving parole.

Tucker argues that the Court of Crim nal Appeals’ findingthat
the prosecutor did not nention the evidence during the jury
argunent is msleading. He states that the prosecutors repeatedly
directed the jury’'s attention to Tucker’s taped confession, which
contained the “other crinmes” evidence. O course, aside fromthe
evidence of the other crinmes on the tapes, the prosecutor had a
very legitimate reason to direct the jury’'s attention to the tapes,
i.e., Tucker conf essed to shoot i ng Hunphr eys (al beit
unintentionally) with his pistol. 1|In any event, we found only one
explicit reference to “other crinmes” during the prosecutor’s
cl osi ng argunent. The prosecutor referred to Tucker taking his
brother’s checks and illegally buying a gun.'® The prosecutor
refrained from nentioning the arned robberies Tucker commtted
after the nurder. Tucker has failed to rebut the state court
finding that the evidence of the crines was not enphasi zed.

As set forth above, the Court of Crimnal Appeals found that
t he adm ssi on of evidence of the other crines was error. The State
argues that the state court’s conclusion that the error was harnl ess

was not an unreasonabl e application of federal |aw. More specifically,

15 During cl osing argunent the prosecutor stated: “And he went
step by step, fromtaki ng checks fromhi s brother and forgi ng themand
getting the noney to buy the gun, to buying it when he knewhe | egal |y
couldn’t have it.”
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the State contends that the evidence of the other crinmes did not
have a substantial and i njurious effect or influence in determ ning
the jury s verdict under Brecht v. Abrahanson, 507 U. S. 619, 113
S.C. 1710 (1993). W will assune that the adm ssion of the
evi dence of other crinmes was error and determ ne whet her such error
was harm ess under Brecht. See Corwin v. Johnson, 150 F.3d 467,
476 (5'" Cir. 1998) (assum ng adm ssion of evidence constituted
error and determning whether the petitioner was entitled to
federal habeas relief pursuant to Brecht). We have articul ated
this standard as foll ows:

Under Brecht, a constitutional trial error is

not so harnful as to entitle a defendant to

habeas relief unless there is nore than a nere
reasonabl e possibility that it contributed to

the verdict. It nust have had a substanti al
effect or influence 1in determning the
verdict. W recognize, however, that if our

mnds are in virtual equipoise as to the
harml essness, under the Brecht standard, of
the error, then we must conclude that it was
har nf ul . Moreover, the Brecht standard does
not require in order for the error to be held
harnful that there be a reasonabl e probability
that absent the error the result would have
been different.

ld. at 500 (brackets, internal citations and quotation marks

omtted).

16 W note that there has been sone doubt expressed with respect
to whet her the standard in Brecht is still viable after the enact nent
of the AEDPA. E.g., Anderson v. Cowan, 227 F. 3d 893, 898 n.3 (7" Cir.
2000). The parties before us have not briefedthisissue, and we have
enpl oyed t he Brecht anal ysis i n cases deci ded pursuant to t he AEDPA.
E.g., Corwin, 150 F. 3d at 476-77. |In any event, because we are not
per suaded t hat Tucker has shown heisentitledtorelief under either
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In Iight of Tucker’s confession, the overwhel m ng evi dence of
guilt, and the fact that the State did not enphasize the other
crinmes, we are persuaded that the evidence did not have a
substantial effect or influence in determning the jury’s verdict.
Accordingly, we conclude that the state court’s determ nation of
harm essness was not contrary to, or an unreasonable application
of , established federal |aw.

For the above reasons, the judgnment of the district court is

AFF| RMED.

standard, we need not deci de theissue of Brecht’s continuedvitality.
See Anderson, 227 F. 3d at 898-99 n. 3 (assum ng Brecht standardis nore
generous than the AEDPA, the error nonethel ess was harni ess).

-26-



