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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11090

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
W LLI E FOSTER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

Cct ober 5, 2000

Before DAVIS, JONES and STEWART, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Appellant Wllie Foster was indicted and convicted by a
jury of three counts of presenting false, fictitious and fraudul ent
clains to the governnent in violation of 18 U S.C. § 287 and § 2.
Foster made the fraudulent clains in the 1996 i ncone tax returns of
three different individuals for paynent of a tax refund. Each
count charged that Foster nade a claim for “black taxes in the

anmount of $43,209” and that he knew the clainse were false,



fictitious and fraudulent. After conviction, the district court
sentenced Foster to 24 nonths i nprisonnent, supervised rel ease and
a $300 special assessnent. On appeal, Foster contends that the
district court erroneously refused to charge the jury that
materiality is an essential el enent of § 287 fal se cl ai ns of fenses,
and that such error prejudiced his defense and was not harnm ess.
Because we conclude that even if the 8§ 287 violations at issue in
this case required a jury instruction on materiality, the court’s
error was harm ess, we affirm

Bot h Foster and the governnent urged this court to trace
the lengthy history of 8§ 287 violations in Iight of the Suprene
Court’s recent spate of rulings on materiality requirenents in
connection with fraud-based federal crimnal statutes. Such an
endeavor, though it mght be interesting, is entirely unnecessary

here. In Neder v. United States, 527 U S 1, 119 S. C. 1827

(1999), the Suprene Court held that the omssion of a jury
instruction on materiality, where that is an essential elenent of
a federal offense, is subject to harm ess-error analysis.! Thus,
if the constitutional error was harnl ess beyond a reasonabl e doubt,
t he conviction can stand. Neder, 527 U S. at 15, 119 S C. at

1836.

Al t hough we need not decide the issue in this case, we read
Neder to require a materiality instruction and the better practice
woul d be to give the instruction in a 8 28 fal se clai moffense.
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In this case, the error, if any, in omtting a
materiality instruction was of such quality. As the Court said in
Neder, “a false statenent is material if it has ‘a natural tendency
to influence or [is] capable of influencing, the decision of the
deci si onmaki ng body to which it was addressed,’” 527 U S. at 16,
119 S .. at 1827 (citations omtted). Neder then noted the
concl usion of several courts that any failure to report incone is
material to a tax offense. |d. Here, the governnent argues that
filing any claimfor recovery of noney against the United States
involves a material statenent. Even if that conclusion is
overbroad, there is no doubt that the anpbunts clained in the black
tax returns that Foster assisted with were as material as they were
unjustified. The huge scope of |IRS s processing and review
activities makes it inevitable that a sensible threshold of

materiality must be appliedtoirregularities planted in tax refund

cl ai ns. Were it not so, taxpayers would be encouraged to take
advantage of IRS s practical inability to review each return
i ndi vi dual ly. How low the threshold should be requires no

expl oration here, however, because of the |arge anounts clained in
t hese returns. We conclude, simlarly to Neder, that beyond a
reasonabl e doubt, Foster’s false statenents were material to the
tax refund cl ai ns.

For these reasons, the judgnent of conviction is

AFFI RMVED.



