UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10414

JOHN E. SCOTT,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

Septenber 11, 2000
Bef ore REAVLEY, BENAVIDES, and DENNI'S, Circuit Judges.
BENAVI DES, Circuit Judge:

John E. Scott, a Texas state prisoner, appeals the district
court’s dism ssal without prejudice of his federal habeas petition
for failure to exhaust state renedies. Finding that his petition
was tine-barred, we deny relief.
| . FACTUAL AND PROCEDURAL HI STORY

On July 23, 1996, Scott pleaded guilty to possession wth



intent to deliver cocaine and was sentenced to 25 years of
i nprisonnment. Scott did not file a direct appeal.

On Decenber 1, 1997, Scott filed a state habeas corpus
petition, alleging ineffective assistance of counsel, tainted
search warrants, a defective indictnent, and insufficiency of the
evi dence to support his conviction. Subsequently, Scott filed an
original application for a wit of mandanus in the Texas Court of
Crim nal Appeals, conplaining that his application for a state wit
of habeas corpus had not been forwarded to the Court of Crim nal
Appeals. The Court of Crimnal Appeals then issued an order that
resulted in the trial court designating the 1issues to be
considered. The trial court’s order further provided that it would
resol ve the designated i ssues and enter findings of fact.

On February 22, 1999, while his application for state habeas
was pending, Scott filed a petition for federal habeas corpus in
district court. He argued that the evidence used agai nst himwas
illegally obtained, that the indictnment was defective because a
menber of the grand jury did not live in the jurisdiction of the
court, that the evidence was insufficient because no drugs were
found on his person, and that counsel was ineffective for failing
to raise any of these issues. He subsequently filed a notion to
show cause in federal district court in which he stated that his
state petition was still pending and argued that he did not have to
denonstrat e exhaustion of his state renedi es because he coul d show
cause and prejudice. At that point his state petition had been
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pendi ng for fourteen nonths, and, thus, Scott argued, his federal
petition should be considered to prevent a fundanental m scarri age
of justice.

The magi strate judge sua sponte found that all of Scott’s
clainse were unexhausted and that, despite the length of tine the
court was taking in reviewng Scott’s petition, Scott had not
denonstrated that the state corrective process was ineffective to
protect his rights.? The nagistrate judge therefore recomended
that Scott’s petition be dism ssed without prejudice. Over Scott’s
obj ecti ons, the district court adopted the findings and
recommendati on of the magistrate judge and di sm ssed the petition
W thout prejudice for failure to exhaust. The district court
denied Scott’s notion for a certificate of appealability (COA).
This Court granted a COA on the issue whether Scott had exhausted
his state renmedies and ordered the parties to brief the issue
whet her Scott’s federal petition was tinely.

1. ANALYSIS

W& now determ ne whether Scott tinely filed his petition for
federal habeas relief. Scott filed his federal petition on
February 22, 1999, which was after the April 24, 1996 effective
date of the Antiterrorismand Effective Death Penalty Act (AEDPA).

Accordingly, the AEDPA governs Scott’'s federal petition. See

! The magi strate judge thus did not serve the respondent wth
Scott’s petition.



Graham v. Johnson, 168 F.3d 762, 775 (5th Cr. 1999).
In relevant part, 28 U S.C. 8 2244 provides that:

(d)(1) A 1l-year period of Ilimtation shal
apply to an application for a wit of habeas
corpus by a person in custody pursuant to the
judgnent of a State court. The limtation
period shall run fromthe | atest of--

(A) the date on which the judgnent becane
final by the conclusion of direct review
or the expiration of the tinme for seeking
such revi ew,

(B) the date on which the inpedinent to
filing an application created by State
action in violation of the Constitution
or laws of the United States is renoved,

if the applicant was prevented from
filing by such State action;

* * *

(2) The time during which a properly filed
application for State post-conviction or other
col | ateral review wth respect to the
pertinent judgnent or claimis pending shal
not be counted toward any period of limtation
under this subsection
On July 23, 1996, Scott was convicted in Texas state court
and received a sentence of 25 years of inprisonnent. Rule 26.2(a)
of the Texas Rul es of Appellate Procedure requires that a notice of
appeal nust be filed within 30 days after the day sentence is
i nposed. As previously set forth, Scott did not appeal his
conviction. His conviction therefore becane final on August 22,
1996 (30 days after pleading guilty).
Applying the above-quoted 8 2244, the one-year period of

limtation Scott had in which to file a federal habeas petition



expi red on August 23, 1997. The district court did not raise this
affirmati ve defense, and the respondent did not file a response to
Scott’s petition because it was never served with his petition.
Al t hough this Court has held that district courts may sua sponte
raise the one-year limtation period under AEDPA, see Kiser v.
Johnson, 163 F.3d 326, 329 (5th Cr. 1999), we have not expressly
held that circuit courts have the authority to do so.

We begin with the principle that this Court nmay affirm the
deni al of habeas relief on any ground supported by the record. See
Fisher v. State of Texas, 169 F.3d 295, 299 (5th G r. 1999). More
specifically, in Kiser, 163 F. 3d at 329, we | ooked to “a long |ine
of precedent establishing the authority of courts to raise non-
jurisdictional affirmative defenses sua sponte in habeas cases.”
(citations omtted). W alsorelied on our precedent that held the
affirmati ve defense of statute of limtations may be raised sua
sponte in prisoner’s civil actions under 28 U S. C. § 1915. Id.

Moreover, since Kiser, this Court has held that a Court of
Appeal s may sua sponte conclude that a petitioner is procedurally
barred fromraising a claim? Smth v. Johnson, 216 F.3d 521 (5th
Cr. 2000). W recogni zed that this Court previously had declined
to apply a procedural bar sua sponte, finding that the respondent

had wai ved the defense in district court. 1d. (Fisher v. State of

2 Procedural default and expiration of limtation period
argunents are non-jurisdictional affirmati ve defenses. See Kiser,
163 F.3d at 329.



Texas, 169 F.3d 295, 300-02 (5th Cr. 1999)). However, we al so
recognized that in Fisher, we had “expressly left open the
possibility that this court may, in the appropriate circunstances,
apply the procedural bar sua sponte when the state has waived the
defense in the district court.” W stated that the pertinent
concerns were whether the petitioner had notice of the issue and a
reasonabl e opportunity to argue against the bar, and whether the
state had “intentionally waived the defense.” 1d. (citing Fisher,
169 F. 3d at 301-02). Because the petitioner had been given notice
and an opportunity to argue against the bar and the state had not
intentionally waived the defense, we deened it appropriate for this
Court to apply a procedural bar.

In the instant case, the respondent certainly did not waive or
forfeit the affirmative defense of limtations in the district
court because it was not served with Scott’s petition due to the
district court’s decision to dismss the petition for failure to
exhaust state renedies. Further, Scott was given notice of the
[imtations issue when this Court issued a COA. Also, like the
petitioner in Smth, Scott has been given an opportunity to argue
against the limtations issue. W therefore hold that, under these
circunstances, it is proper for us to sua sponte apply the defense
of limtations under AEDPA

Scott argues that he is entitled to equitable tolling.

Equitable tolling 1is appropriate in “rare and exceptional



circunstances.” Fisher v. Johnson, 174 F.3d 710, 712 (5th Cr.
1999). He clains that the state created an inpedinent to his
filing a state habeas application because the state (1) confi scated
his legal materials on August 5, 1996, and (2) the legal library
was i nadequate. Scott admts, however, that such inpedi nents were
renmoved as of February 25, 1997, which is approxi mately six nonths
prior to the expiration of the limtation period. Accor di ngly,
these argunents do not establish that Scott is entitled to
equitable tolling. See Coleman v. Johnson, 184 F.3d 398, 401 (5th
Cr. 1999) (explaining that for equitable tolling to apply, the
petitioner nmust diligently pursue relief).® Finally, Scott’s state
habeas application did not toll the limtation period under 8§
2244(d)(2) because it was not filed until after the period of
limtation had expired.

For t he above reasons, we conclude that Scott’'s federal habeas
petitionis time-barred. W therefore MODIFY the district court’s

j udgnent and DISM SS the petition WTH PREJUDI CE

3 W note that an inadequate law library does not constitute
a “rare and exceptional” circunstance warranting equitable tolling.
Fel der v. Johnson, 204 F.3d 168, 171-73 (5th Cr. 1999).
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