I N THE UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60784

AHVAD A. VADI E, Doctor,

Pl ai ntiff-Appel |l ee-Cross-Appel | ant,

VERSUS

M SSI SSI PPl STATE UNI VERSI TY; ET AL,

Def endant s,

M SSI SSI PPl STATE UNI VERSI TY,

Def endant - Appel | ant - Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Northern District of M ssissippi

July 5, 2000
Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD, " Di strict Judge.
DOND, District Judge:

M ssi ssippi State University ("MSU') appeals from the final
judgnent entered against it on October 1, 1998, following a jury
verdict in favor of Ahnmad A Vadie ("Dr. Vadie") inthis Title VII
case alleging intentional discrimnation and retaliation, and from

the district court's Decenber 3, 1998, denial of a nmotion for

District Judge of the Northern District of Chio, sitting
by desi gnati on.



judgnent as a matter of law or, in the alternative, for a new
trial.* Dr. Vadie appeals the district court's order of Decenber
10, 1998, denying himreinstatenent.?
I

Dr. Vadie was born in Iran but obtained a nmasters degree in
chem cal engineering and a doctorate in petrol eumengi neering from
the University of Texas.® |n 1982, he accepted a position at MU
and eventual |y becane a tenured full professor in the Departnent of
Pet r ol eum Engi neeri ng. *

In 1993, MSU s Board decided to close the Departnent of
Petrol eum Engi neering effective in 1995  MSU had a policy which
permtted displaced faculty nenbers to be considered for open

faculty positions in other departnents. Departnent heads were

. MSU al so appeal s froman Cctober 27, 1998, Order staying
the i ssue of attorney’s fees pending resolution of this appeal. W
see no need to address this matter.

2 Ref erences to vol unes and pages in the record shall take
the form e.g., "R5: 132" neani ng Vol une 5, page 132; references to
exhibits shall take two fornms, dependi ng upon whet her the exhibit
was offered by the plaintiff ("P-#") or by the defendant ("D #").

3 Al though he had received his degree in petroleum
engi neering, Dr. Vadie had all the course work necessary for a
doctorate in chem cal engineering and his dissertation had been on
a chem cal engineering topic.

4 Foll ow ng his education, Dr. Vadie had first returned to
Iran to start his own business. He stayed there until 1979 when
the political climate forced himto flee to the United States. He
subsequent |y becane an Anerican citizen.
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responsi bl e for maki ng final recormmendati ons to the Dean, typically
based on faculty input.>®

In April 1993, due to the announced retirenent of three
prof essors, that nunber of faculty positions opened up in the
Depart nent of Chemical Engineering.® Dr. Vadie applied and, in a
letter to the departnent head, Dr. Donald HIl, dated May 3, 1993,
the chemcal engineering faculty recommended Dr. Vadie for
selection, along with Drs. Rogers and Sparrow.” Dr. Hill testified
that he was surprised by the I etter because prior toits receipt he
had not detected support for Dr. Vadie. He sought out each faculty
menber and asked if the letter was "a nmandate to hire Dr. Vadie."
He testified that "the answer was a resounding no." R5: 176.

Later, at a faculty neeting to discuss the reconmendati ons, no one

5 Dr. difford CGeorge, a chemcal engineering faculty
menber who had served on the screening commttee for the 1993
positions at issue here, testified that he understood the role of
the faculty as sinply identifying which applicants, if any, had the
m ni mum qual i fications for a given job.

6 Advertisenents for the positions indicated that they were
tenure-track positions, requiring undergraduate/graduate teaching
and research experience along with a "Ph.D. in Chem cal Engi neering
or related areas." Rank and salary were to be comensurate with
qualifications. P-25. Dr. H Il testified that there are severa
faculty ranks for tenure-track positions, beginning with the | onest
rank of assistant professor to the highest rank of full professor.

! Dr. Rebecca Toghi ani, a faculty nenber who had signed t he
May 3rd letter, testified that the letter was intended to identify
which of the five internal candidates, if any, had the m ninmm
qualifications. Dr. George i ndependently confirnmed this and noted
that it was nerely coincidence that there were three job openings
and three internal applicants found mninmally qualified.
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spoke up on Dr. Vadie's behalf.?8 Believing that he did not
actually have full faculty support for Dr. Vadie, Dr. Hill
thereafter recomended only Rogers and Sparrow to the Dean of the
Coll ege of Engineering and to the Vice President of Academc
Affairs. Both Rogers and Sparrow were given positions. On My 20,
1993, Dr. Vadie was notified by letter fromDr. H Il that he had
not been chosen but that, pursuant to MSU policy, his application
woul d be held for further consideration.?

Dr. Rebecca Toghiani, a nenber of the chem cal engineering
faculty, testified that after the first two hiring decisions had
been made, it cane to the attention of the faculty "that [its]

recommendati on had been questioned." R6:234. The faculty (except

8 Dr. HIl testified that there was generally strong
support for Dr. Rogers because he had been head of the Petrol eum
Engi neering Departnent for eight years and could make strong
contributions to the admnistration area in the Chem cal
Engi neeri ng Departnent. Dr. Sparrow s candi dacy, on the other
hand, was spear-headed by his close friend, Dr. Lightsey. I n
addition, Dr. Sparrow had a lot of contact w th undergraduate
students and had a degree that would permt himto teach nost of
the undergraduate courses in the departnent. Dr. George
i ndependently confirmed that this was the nature and content of the
faculty di scussion.

o Dr. HII testified that during the first phase of the
sel ection process they were required to consider (and select or
reject) every internal applicant fromthe two departnents that were
cl osing before they were permtted to seek outside applicants. Dr.
Vadie was rejected on this first, purely internal, round but
remained eligible for consideration along wth the external
applicants. Dr. George, who served on the faculty conmttee which
hel ped screen the <candidates, confirned that this was the
procedure.

10 Dr. Toghi ani and her husband (who is Ilranian) had both
been hired by MSU in 1989.



for Dr. HIl) then wote a letter to Robert Altenkirch, Dean of the
Col | ege of Engi neering. The letter, dated Septenber 20, 1993
i ndi cated the faculty's "unani nous agreenent that they foll owed the
guidelines outlined in the relocation procedure, that they are
satisfied that they had maxi numinput into the process, and accept
t he deci sion of the admnistration to hire or not hire the internal
faculty reconmmended as possible candidates in the letter of May 3,
1993 to Dr. Hill." R6:241-242;D 29.11

On April 22, 1994, the faculty of the Chem cal Engi neering
Departnent, including Dr. Hll, again wote to Dean Altenkirch
expressing concern that it was not being appropriately heard with
respect to whether or not Dr. Vadie should join that faculty. The
faculty enphasized its desire for highly qualified coll eagues and
t hat, because of friendships and their need to remai n anonynous and
bypass personal enbarrassnent, it had been their intent that the
final recomrendations for the position openings be nmade by Dr.
HIll. The faculty stated clearly that it did not want Dr. Vadie
in the chem cal engineering programand that his presence woul d be
"“hi ghly counterproductive."” It further clarified that "being
mnimally qualified is not tantamount to being mninmally
acceptable.” D 21.

Utimately, Dr. Vadie was not selected for any of the three

positions that had becone vacant in April 1993. |In fact, in June

1 Dr. Toghiani admtted, however, that the faculty had
never officially rescinded its May 3rd recommendati on.
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1994, the final position was filled by Dr. Nancy Losure, an
external applicant, who was hired as an assistant professor. |t
is not disputed that Dr. Vadie's qualifications were superior to
those of Dr. Losure.?®

Dr. Vadi e appeal ed to MSU s Board whi ch, on Novenber 17, 1994,
sent him a letter reporting that it had unaninobusly voted to
support the University's decision. The letter stated that "the
matter is nowfinal." P-10. The Novenber 1994 newsletter of MSU s
chapter of the Anerican Association of University Professors, THE
ADvoCATE, reported the non-selection and indicated that Dr. Vadie
had tol d THeE ADvocaTE "t hat he will now seek a renedy in the courts.”
P- 19.

On  January 24, 1995, Dr. Vadie filed a charge of
discrimnation with the Equal Enploynent Qpportunity Comm ssion
("EECC') alleging that MSU had not selected him for any of the
vacant positions because of his race and/or national origin. He
filed this lawsuit in June 1995, having received his right-to-sue
letter.

By letter dated April 24, 1995 D. Vadie was offered a

position as Senior Research Engineer in the Wter Resources

12 The job had first been offered to Dr. Mchael Harris, an
African- Aneri can who had graduated from MSU; but he had al ready
accepted another job el sewhere.

13 Losure, an Anerican, had just gotten her Ph.D., had
little or no teaching experience and no research background. Even
she testified that she was no conparison to Dr. Vadi e based on her
qualifications.



Research Institute at MSU, effective May 16, 1995. This was a
funded research position which was full-time but non-tenured.!*

I n August of 1995, a Chem cal Engi neering Departnent faculty
menber di ed. This faculty nenber had possessed a doctorate in
chem cal engineering. According to MSU, the | oss of the decedent's
expertise in the departnent necessitated hiring soneone who al so
had a doctorate in cheni cal engineering.®™ Al though not possessing
t he requi site degree, Dr. Vadi e sought the position.® He is of the
view that, in order to purposefully disqualify him the
qualifications for this position were changed fromrequiring nerely
a degree in "a related area" to requiring a Ph.D. in chem cal

engi neering. The faculty screening commttee did not recomend

14 Due to this position, Dr. Vadie did not assert a claim
for lost incone.

15 Dr. Hill testified that since persons w thout doctorates
in chem cal engineering had been considered and hired for the 1993
vacanci es, several faculty nenbers felt that there were not enough
people to teach the basic subjects, that is, not enough "full-
fl edged chem cal engineers."” R5: 142. Therefore, when they
conducted their search for the 1995 position "there was renewed
enphasis on getting a hard core or at least a Ph.D. in chemca
engineering." Id. Dr. HIl admtted, however, that Dr. Vadie's
application was probably the only application on file that was
elimnated by adding the requirenent of a Ph.D. in chem cal
engi neering. Dr. CGeorge confirmed that the faculty was concerned
that the person hired should be "real strong in chemcal
engi neering, because [the decedent] was that person to wus."
R7: 396- 97

16 Dr. Vadie’'s application nmaterials remained on file from
his 1993 application. R5:136, 143-44.

17 For the three openings in 1993, applicants were required
to have a Ph.D. in chem cal engineering or arelated field (such as
(continued...)



Dr. Vadie for the position and it was ultimately filled by Dr. Mark
Zappi, an H spanic, who was hired as an associ ate professor.

On Novenber 27, 1995, Dr. Vadie filed his second EEOC
conplaint charging that MSU had not selected him for the 1995
vacancy ei t her because of his national originor inretaliation for
his having filed the first EECC charge and this |lawsuit.?®

The case was tried to a jury which returned verdicts in Dr.
Vadie's favor, finding that MSU did not hire himin the Chem cal
Engi neeri ng Departnent because of his race or national origin and
because of retaliation.?® The jury awarded $350, 000 i n conpensat ory

damages "for enotional pain, suffering, inconvenience, or nental
angui sh." R4:799. Because of the statutory caps on conpensatory
damages, 42 U.S.C. § 198la(a)(1l) & (b)(3)(D), the district judge
subsequently reduced this award to $300, 000. ?°

MSU filed a post-judgnent notion for judgnent as a nmatter of

|l aw and/or for a new trial. This notion was deni ed. Dr. Vadi e

7(...continued)
petrol eum engineering -- Dr. Vadie' s degree).

18 This second charge, unlike the charge relating to the
1993 positions, did not indicate race as a basis for the alleged
di scrim nation.

19 Al t hough there were actually three substantive clains
(two for discrimnation and one for retaliation), the jury was
given only two interrogatories relating to the clainms and one
relating to damages. The district court |unped together the two
clains of discrimnation, notw thstanding their separate factual
bases.

20 Dr. Vadi e was al so awarded i nterest on that sumat a rate
of 4.730% per annum



filed a post-judgnent notion for reinstatenent to a position at
MSU. This notion was al so denied. Both parties appeal ed.
|1

On appeal, MU contends that the district court erred in
denying its notions for judgnent as a matter of |aw nade at the
close of Dr. Vadie's case, at the close of all the evidence, and
after the verdict was returned, at which tine it alternatively
sought a new trial. MSU first argues that Dr. Vadie's claim of
discrimnation with respect to the 1993 faculty positions was ti nme-
barred. MSU further asserts that, in any event, it was entitled to
judgnent as a matter of | aw because none of Dr. Vadie's clains were
supported by sufficient evidence. Finally, MSU contends that the
conpensatory damages award was excessive. Dr. Vadie, on the other
hand, appeals the district court's denial of his notion for
rei nst at enent .

A

We begin with the question of the tineliness of Dr. Vadie's
claimas to the 1993 position openings. Title VII requires persons
claimng discrimnation to file a charge with the EEOC within 180
days after the all egedly discrimnatory practice occurs. 42 U S. C
8§ 2000e-5(e). The period begins to run from the tinme the
conpl ai nant knows or reasonably should have known that the

chal | enged act has occurred. Ham lton v. General Mtors Corp., 606

F.2d 576, 579 (5th Gir. 1979), reh'g denied, 611 F.2d 882 (5th



Cr.), cert. denied, 447 U S. 907, reh'g denied, 449 U S. 913
(1980) .

MSU ar gues that the all eged adverse enpl oynent acti on occurred
in May 1993 when Dr. Vadie was first notified of his non-sel ection.
Since his EECC charge was not filed until January 1995, MSU is of
the viewthat it was not tinely. Both the district court and Dr.
Vadi e used Novenber 17, 1994, the date of the letter from MSU s
Board, as the date which started the 180-day clock running. W
conclude that neither MSU nor the district court selected the
correct date.

Dr. Vadie received a letter fromDr. H Il dated May 20, 1993,
whi ch stated: "W appreciated the opportunity to discuss with you
an available faculty position in the Departnent of Chem cal
Engi neering. Wiile we are unable to extend an offer to you at this
time, we will continue to consider your application along with
t hose of other candi dates, unless you indicate a desire for us not
to do so." P- 8. At the tinme, MU had been considering only
i nternal candi dates, such as Dr. Vadi e, who were bei ng di spl aced by
the closing of the Petrol eum Engi neering Departnent. Two of the
t hree open positions were filled in that manner. Dr. Hill infornmed
Dr. Vadi e that he was not one of those chosen; however, it is clear
that he was to remain under consideration as MSU broadened its

search to include outside applicants.

10



The third faculty wvacancy in the Chemcal Engineering
Departnment was ultimately filled in June 1994 by an outside
applicant, Dr. Nancy Losure. There is nothing in the record to
suggest that Dr. Vadie received any formal rejection |etter at that
time; however, it is apparent that he knew Dr. Losure had been
chosen to fill the third position because he appealed to MU s
Board of Trustees. On Novenber 17, 1994, he received a letter from
the Board's counsel indicating that in executive session the Board
had "voted unani nously to support the position of [MSU." P-10.

Prior to the June 1994 hiring of Dr. Losure, notw thstanding
the May 20, 1993 letter of Dr. HIl, Dr. Vadie could still have
held the legitimte expectation that he m ght be selected for the
third position. Once Dr. Losure was hired, Dr. Vadie knew or
shoul d have known that he had lost his bid for any of the three
faculty vacancies. Since he believed that he had been passed over
due to considerations of race and/or national origin, it was then
that his claim accrued and the 180-day clock began to run. Dr.
Vadie's filing of his EEOC charge in January of 1995 was sinply too
| ate.

It was error for the district court to permt Dr. Vadie's
claimof discrimnation related to the 1993 position openings to
proceed. That clai mshoul d have been di sm ssed early on and shoul d

never have reached the jury.
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Accordingly, we vacate the judgnent of the district court
against MsSU with respect to Dr. Vadie's claim of discrimnation
relating to the 1993 position openings and remand with i nstructions
to dismss that claim

B

MSU al so chal | enges the judgnent with respect to the position
vacancy in 1995. MSU is of the view that it was entitled to
judgnent as a matter of law on that claim because there was
i nsufficient evidence to prove either discrimnation or
retaliation.

"A nmotion for judgnent as a matter of law ... in an action
tried by jury is a challenge to the legal sufficiency of the
evi dence supporting the jury's verdict." Hltgen v. Sunrall, 47
F.3d 695, 699 (5th Gr.), reh'g and suggestion for reh'g en banc
denied, 49 F.3d 730 (5th Gr. 1995). "On review of the district
court's denial of such a notion, the appellate court uses the sane
standard to review the verdict that the district court wused in
first passing on the notion." 1d.

A jury verdict nust be upheld unless "there is no legally
sufficient evidentiary basis for a reasonable jury to find" as it
di d. Fed. R Cv. P. 50(a)(l). "We test jury verdicts for
sufficiency of the evidence under the standards set forth i n Boei ng

Co. v. Shipman, 411 F.2d 365, 374 (5th CGr. 1969) (en banc),

overrul ed on ot her grounds, Gautreaux v. Scurl ock Marine, Inc., 107
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F.3d 331 (5th Cr. 1997) (en banc), viewng all of the evidence and
drawi ng all reasonable inferences in the |light nost favorable to
the verdict." Scott v. University of M ssissippi, 148 F.3d 493,
504 (5th Cr. 1998) (citing Rhodes v. Qi berson Ol Tools, 75 F. 3d
989, 993 (5th Cir. 1996) (en banc), quoting Boeing, 411 F.2d at
374) .2
1

"The 'factual inquiry' in a Title VII| case is '[whether] the
defendant intentionally discrimnated against the plaintiff.""
U S. Postal Service Bd. of CGovernors v. Aikens, 460 U S 711, 715
(1983) (quoting Texas Dept. of Community Affairs v. Burdine, 450
U.S. 248, 253 (1981)); see also, Barnes v. Yellow Freight Systens,
Inc., 778 F.2d 1096, 1099 (5th Cr. 1985) (the question is whether
the enployer's action "was discrimnatory and a violation of Title
VII"). "The ultimate burden of persuading the trier of fact that
the defendant intentionally discrimnated against the plaintiff
remains at all times with the plaintiff.” Burdine, 450 U S. at
253. An enployer is entitled to judgnent as a matter of |aw on

this ultimate question "if the evidence taken as a whol e woul d not

21 Under Boeing, "there nust be a conflict in substanti al
evidence to create a jury question." 411 F.2d at 375. Substantia
evidence is "evidence of such quality and wei ght that reasonable
and fair-mnded nen in the exercise of inpartial judgnent m ght
reach different conclusions.” Boeing, 411 F.2d at 374; see also
Krystek v. University of Southern M ssissippi, 164 F.3d 251, 255
(5th Cr.1999).
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allow a jury to infer that the actual reason for the [enployer's
decision] was discrimnatory." Rhodes, 75 F.3d at 994.

Wth respect to the 1995 discrimnation claim? the specific
question the jury had to resol ve was whet her MSU s deci si on- makers
denied a faculty position to Dr. Vadie because of his nationa
origin. Dr. Vadie offered absolutely no evidence of nationa
origin discrimnation. |In fact, the record shows that the faculty
that made the decision in 1995 was ethnically diverse and the
appl i cant chosen over Dr. Vadie was of Hispanic origin

The only evidence which Dr. Vadie offered is that he nade a
prima facie case by establishing his Iranian ancestry. However,
once a case has been fully tried, the presunption created by a

prima faci e show ng "drops fromthe case,"” and "the factual inquiry

proceeds to a new | evel of specificity." A kens, 460 U S. at 715
(quoting Burdine, 450 U S. at 255).

Vi ewi ng the evidence as a whole, as we nust, there is nothing
probative anywhere in the record of the ultimte question of
national origin discrimnation. Dr. Vadie argued that Dr. Zappi
who had no teaching experience, was not qualified for the 1995
position and was certainly no match for Dr. Vadie's own record of
success in research and teaching. He further asserted that when

MSU advertised for the 1993 positions, a Ph.D. in chem cal

22 We need not consider the nerits of any discrimnation
claimrelating to the 1993 positions because, as al ready noted, any
such claimwas tinme-barred.
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engi neering was not required and that the addition of such a
requi renent for the 1995 position was pretextual.

We will assune, of course, that this was believed by the jury.
Al that it proves, however, is that MSU s deci si on-nakers had sone
unidentifiable reason for not wanting to hire Dr. Vadie. The
evidence has no probative value with respect to the ultinmate
question before the jury of whether there was discrimnation based
on national origin, an essential elenent for Dr. Vadie to prove
There sinply is not a scintilla of evidence that Dr. Vadie's
national origin played any role in any decision that the defendant

made with respect to him during his tenure.? There is no

23 We have consi dered the application of the Suprene Court's
recent decision in Reeves v. Sanderson Pl unbi ng Prods., No. 99-536,
2000 W 743663 (U.S. June 12, 2000) and find that it does not
affect the law applicable to this case. Qur study of Reeves
convinces us that our panel opinion in that case was sinply
i nconsistent with our en banc decision in Rhodes v. Cuiberson G|
Tools, 75 F.3d 989, 993-94 (5th G r. 1993) (en banc), and that the
Suprene Court, in deciding Reeves, plainly affirned that en banc
precedent. Indeed, in Rhodes we specifically stated:

The factfinder may rely on all the evidence in the record
todrawthis inference of discrimnation. In tandemwth
a prima facie case, the evidence allowing rejection of
the enployer's proffered reasons wll often, perhaps
usually, permt a finding of discrimnation wthout
addi tional evidence. Thus, a jury issue wll be
presented and a plaintiff can avoid sumary judgnent and
judgnment as a matter of law if the evidence taken as a
whol e (1) creates a fact issue as to whet her each of the
enpl oyer' s stated reasons was what actually notivated the
enpl oyer and (2) creates a reasonabl e i nference that age
was a determnative factor in the actions of which
pl aintiff conplains.

(continued...)
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evidence in the record that the def endant ever adversely consi dered

23(...continued)
75 F.3d at 994. This holding is consistent with Reeves. See
e.g., Reeves, 2000 W 743663 at *9 ("Thus, a plaintiff's prim
facie case, conbined with sufficient evidence to find that the
enpl oyer's asserted justificationis false, may permt the trier of
fact to conclude that the enployer unlawfully discrimnated.").
Furthernore, as the Suprene Court held in Reeves:

This is not to say that such a show ng by the plaintiff
w il always be adequate to sustain a jury's finding of
liability. Certainly there will be instances where,
al though the plaintiff has established a prinma facie case
and set forth sufficient evidence to reject the
defendant's explanation, no rational factfinder could
conclude that the action was discrimnatory. For
i nstance, an enployer would be entitled to judgnent as a
matter of law if the record conclusively reveal ed sone
other, nondiscrimnatory reason for the enployer's
decision, or if the plaintiff created only a weak issue
of fact as to whether the enployer's reason was untrue
and there was abundant and uncontroverted i ndependent
evi dence that no discrimnation had occurred.

ld. We nmade a simlar observation in Rhodes. See 75 F.3d at 994.
W hold therefore that Rhodes is consistent wth Reeves and
continues to be the governing standard in this circuit. Thi s
appeal falls within the exception noted by Reeves and Rhodes.

Moreover, the facts of this appeal are clearly distinguishable

from the facts in Reeves. I ndeed, this case falls within the
exception noted above in which the plaintiff fails to make an
adequat e show ng. In Reeves the Suprene Court reversed on the

basis that the appellate panel failed to take into account the
plaintiff’s evidence supporting his prima facie case when
considering the overall sufficiency of the evidence to support his
age discrimnation claim The Suprene Court noted substanti al
evi dence denonstrating that the enployer's explanation for his
firing was patently false, id. at *7, and pointed to comments and
conduct of the defendant's supervisor reflecting an age-rel ated
aninus. |d. at *12. Here, there is no conparabl e evidence to cal
into question MSU s 1995 hiring decision. Thus, Vadie fails to
nmeet the standard of Reeves that "the ultimte burden of persuading
the trier of fact that the defendant intentionally discrimnated
against the plaintiff remains at all tines with the plaintiff."
ld. at *6.
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national origin with respect to any of its faculty. To the
contrary, the chem cal engineering faculty was diverse.

MSU was entitled to judgnent as a matter of lawon this claim
and it was error for the district court to deny MSU s noti on.

Accordingly, we vacate the judgnent of the district court
against MsSU with respect to Dr. Vadie's claim of discrimnation
relating to the 1995 position opening and remand with instructions
to enter judgnent in favor of MSU on that claim

2

MSU al so chal | enges the sufficiency of the evidence to support
a claimof retaliation with respect to the 1995 position.? Dr.
Vadie argues that he was not selected for that position in
retaliation for his having filed charges of discrimnation and for
filing this |awsuit.

Title VII makes it unlawful for an enployer to discrimnate
agai nst an enployee "because [that enployee] has opposed any
practi ce made un unl awful enpl oynent practice by this subchapter,
or because he has nmade a charge ... under this subchapter." 42
US C § 2000e-3(a). The plaintiff has the ultimte burden of

"showng that 'but for' the protected activity, the [adverse

24 There is no requirenent that a plaintiff nust prevail on
any underlying claim of intentional discrimnation in order to
prevail on a claimof retaliation. Simlarly, evidence sufficient
to support a claimof retaliation is not necessarily sufficient to
support a claim of discrimnation. Shackelford v. Deloitte &
Touche LLP, 190 F.3d 398, 405 n.4 (5th Cr. 1999).
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enpl oynent action] would not have occurred, notw thstanding the
ot her reasons advanced by the defendant." MM I lan v. Rust
College, Inc., 710 F.2d 1112, 1116 (5th Cr. 1983); see also Long
v. Eastfield College, 88 F.3d 300, 305 n.4 (5th Gr. 1996) ("even
if a plaintiff's protected conduct is a substantial elenent in a
defendant's [adverse enploynent] decision ..., no liability for
unlawful retaliation arises if the [sanme decision would have been
made] even in the absence of the protected conduct").

We | ook again at the record as a whole to determ ne whet her
there is sufficient evidence to support a jury verdict of
retaliation. The ultimate question is whether a reasonable jury
coul d conclude that Dr. Vadi e woul d have been sel ected for the 1995
faculty position had he not sued MSU. In other words, does the
evi dence support a finding that "but for" Dr. Vadie's protected
activity, he would have gotten the job?

MU asserts that Dr. Vadie would not have been selected for
the 1995 position regardl ess of whether or not he had engaged in
any protected activity because he did not neet one of the
requi renents: nanely, he did not have a doctorate in chem ca
engi neeri ng. Dr. Vadie is of the view that this position
requi renment was manufactured as a retaliatory neans of elimnating
himfromthe field of applicants.

We agree that a reasonable jury, drawing all inferences in Dr.

Vadi e's favor, could reach that same concl usion on the evidence

18



contained in this record, which shows that (1) after Dr. Vadi e was
notified in May of 1993 that he had not been selected for any of
the three open positions, he filed a grievance with the University
Board; (2) the faculty, excluding Dr. Hll, who had the role of
meki ng the final hiring recommendation to the Dean, wote a letter
to the Dean of the College of Engineering in Septenber 1993
protesting the raising of "certain questions” as toits wishes with
respect to the "relocation of tenured faculty and untenured faculty
menbers to the chem cal engineering departnent” and insisting that
it was satisfied with and accepted the admnistration's hiring
decisions in that regard; (3) the faculty, including Dr. Hill,
wrote an even nore pointed letter to the Dean dated April 22, 1994
criticizing the "rumor mll [which] continues to grind out the
rhetoric[ ]" and clearly stating that the faculty and the head of
the departnment "do NOT want Dr. Alex Vadie in this progranf;]" (4)
although this April 1994 letter also nmakes reference to three
specific "Hall of Fanme nenbers" who would be "l ess than pl eased" if
Dr. Vadie were hired, Dr. Toghiani, a faculty nenber who signed t he
letter and who personally knew each of the three nanmed people,
testified that she had no idea why that had been included in the
| etter since there was never any di scussion at any faculty neeting
about this subject; (5) Dr. HIIl testified that he did not recal

who actually drafted the April 22nd letter, but Dr. Toghiani

i ndicated that each faculty nenber was give a copy prior to the
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faculty discussion finalizing the letter's wording and was then
asked to stop by Dr. Hll's office to signit; (6) in Novenber of
1994, MBU s Board confirned its support for Dr. Vadie's non-
selection for any of the 1993 position openings; (7) the Novenber
1994 issue of the ADvocATE reported the Board's decision and
indicated Dr. Vadie's declared intent to pursue | egal renedi es; (8)
Dr. HIIl testified that this article had had an "enotional inpact"”
on the faculty; (9) in January 1995, Dr. Vadie filed his first
charge of discrimnation with the EECC, (10) in June 1995, Dr.
Vadie filed his lawsuit; (11) in August 1995 a chem cal
engi neering faculty nenber died, |eaving a new opening in the
departnent; (12) Dr. Hill testified that the entire faculty net to
identify the qualifications to be included in the advertisenent for
the position opening and specifically decided to require a
doctorate in chem cal engineering, unlike the advertisenents for
the 1993 j ob openi ngs which required a doctorate only in a rel ated
field; (13) as a result of this new requirenent, Dr. Vadi e, whose
application remained on file from 1993 and who had nmade known hi s
interest in the new job opening, was the only applicant who was
"disqualified" for the 1995 opening; (14) the list of recommended
applicants for the 1995 job given by the search conmttee to Dr.
H Il did not include Dr. Vadie; (15) a position that was open in
the departnment at the tinme of the trial once again did not require

a doctorate in chemcal engineering;, (16) MSU had a policy of
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hiring di splaced faculty nmenbers but, inexplicably, failed to apply
that policy to Dr. Vadie, a man who i ndi sputedly had a significant
record of teaching and research at the University; and (17)
al though Dr. Vadie technically did not have the requisite doctorate
in chem cal engineering, he was as close to that degree as one
coul d get.

Exam ning all of this evidence in a light nost favorable to

Dr. Vadi e, a reasonable jury could conclude that, nore likely than
not, "but for" his protected activity and the negative reaction to
it by Dr. H Il and the chem cal engineering faculty, the University
woul d have found that Dr. Vadie's strengths greatly outweighed the
technical lack of a chem cal engineering degree and would have
awarded him the 1995 position in the Chem cal Engineering
Depart nment .

Accordi ngly, we conclude that the district court did not err
in denying judgnent as a matter of law on the retaliation claim
The judgnent of the district court against MSU on that claimis
af firnmed.

C

The final challenge by MSU is to the conpensatory damages
awarded to Dr. Vadie. MSU asserts that the award, even as reduced
by the district court, was excessive and contrary to the evi dence.
Qur review of nental anguish damages is for abuse of discretion.

Mgis v. Pearle Vision, Inc., 135 F. 3d 1041, 1046 (5th Gr. 1998).
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The jury returned a verdict of $350,000, which the district
court reduced to $300,000 in light of the statutory caps. See 42
US C 8§ 198la(b)(3)(D). Odinarily, a jury verdict will be
consi dered excessive only if it is "contrary to right reason" or
"entirely disproportionate to the injury sustained." Eil and v.
West i nghouse Elec. Corp., 58 F. 3d 176, 183 (5th Cir. 1995). Here,
the jury found that Dr. Vadie was the victimof both discrimnation
and retaliation and, presumably, awarded damages based on that.
Since we have overturned any verdict of discrimnation, to
wi t hst and appeal, the $300, 000 award nmust be able to be supported
on the evidence of injury related to the retaliation claimalone.?

Qur anal ysi s nust be guided by Carey v. Piphus, 435 U. S. 247,
248 (1978), where the Suprene Court held that to recover nore than

nom nal damages for enotional harmthere nust be "proof of actual

25 On a related point, the $300,000 award m ght also be
sustai ned despite the elimnation of the discrimnationclaimif it
could be found to include a claimfor |ost future incone. In fact,
when the district court denied Dr. Vadi e' s post-judgnent notion for
reinstatenent, it noted that an alternative to reinstatenent would
be front pay but that such an award here "woul d be i nappropriate --
and excessive -- considering the Plaintiff's large award of
conpensatory damages." The district court inplied that it |et
stand the large award because of the possibility that it
enconpassed | ost future incone. The problemwith this reasoningis
that Dr. Vadie has admtted that he made no claim for front pay
since he has been hired by MSUin a different capacity. |In fact at
t he conference which took place on the record i n chanbers where the
district court and counsel worked out the jury instructions, Dr.
Vadi e' s counsel was adanmant that there was no claimfor front pay
and, therefore, there should be no instruction on mtigation of
damages. Therefore, front pay cannot be used to justify the size
of the award.
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injury" resulting fromthe illegal conduct. As recently discussed
in Brady v. Fort Bend County, 145 F.3d 691 (5th Cr. 1998), cert.
deni ed, 525 U. S. 1105 (1999), our court has "set out to clarify the
| evel of specificity required under Carey." 1d. at 718 (citing
Patterson v. P.H P. Healthcare Corp., 90 F.3d 927 (5th Cr. 1996),
cert. denied, 519 U S. 1091 (1997)). In Patterson, we addressed
two aspects of the proof necessary to support nental anguish
damages. 26

First, we articulated the | evel of specificity

needed to prove a claim for nental damages

under Carey. W held that there nust be a

"specific discernable injury to the claimant's

enotional state," Patterson, 90 F.3d at 940,
proven with evidence regardi ng the "nature and

extent" of the harm id. at 938. We
acknowl edged that "hurt feelings, anger and
frustration are part of life," and were not

the types of harmthat could support a nental
angui sh award. 1d. at 940. And our | anguage
describing the specificity standard was
unequi vocal ; that standard nust be net before
ment al angui sh damages can be awarded. See
id. at 938 (holding that plaintiff "npust"
present such evidence).

Second, we addressed the types of
evidence that my be used to clear that
hur dl e. We observed that in proving nenta
damages "a claimant's testinony al one may not
be sufficient to support anything nore than a
nom nal damage award." |d. at 938 (enphasis
added). We noted that Carey requires evidence

26 W noted in Patterson that although Carey addressed
damages awarded in actions brought under 42 U S. C. 8§ 1983, there
was no reason to confine its reasoning solely to those cases.
Rat her, Carey is applied to all "cases involving federal clains for
enotional harm" Patterson, 90 F.3d at 938 n. 11
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that "may include corroborating testinony or
medi cal or psychol ogi cal evidence." ld. at
940 (enphasis added). Likew se, we turned to
t he Equal Enpl oynent Opportunity Conm ssion's
( EECCO) of ficial guideline statenent for
gui dance. EEOC PCLI CY GUI DANCE NO. 915.002 §

IT(A)(2) (July 14, 1992). That docunent
provi des:
Enmotional harmw ||l not be presuned

si nply because the conpl ai ning party
is avictimof discrimnation. The
exi stence, nature, and severity of
enotional harm nust be proved.
Enotional harmnay mani fest itself,

for exanpl e, as sl eepl essness,
anxi ety, stress, depression, narital
strain, hum | i ati on, enoti ona
distress, loss of self esteem

excessive fatigue, or a nervous
breakdown. Physi cal manifestations
of enotional harm may consist of
ul cers, gastrointestinal disorders,

hair |oss, or headaches.... The
Comm ssion will typically require

medi cal evidence of enotional harm
to seek danmages for such harm in
conci liation negotiations.

ld. at 10-12 (footnotes omtted) (enphasis
added) .

Brady, 145 F.3d at 718.7%

In Brady, we cited with approval a sister circuit's "magnum
opus on the evidence needed to support conpensatory damages for
enotional distress.” Id. (citing Price v. Gty of Charlotte, 93
F.3d 1241 (4th Gr. 1996), cert. denied, 520 U S. 1116 (1997)).

"The Price court ... conducted a conprehensive survey of circuit

21 The judgnent in the instant case bel ow was entered on
Cctober 1, 1998, well after our decisions in Patterson and Brady.
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case |l aw addressing the circunstances in which a plaintiff's own
testi nony was found sufficient, and the circunstances i n which that
testinony was found insufficient." Brady, 145 F.3d at 718 (citing
Price 93 F. 3d at 1251). The Fourth Crcuit concl uded:

a plaintiff's testinony, standing al one,
can support an award of conpensatory danages
for enot i onal di stress based on a
constitutional viol ati on; however, t he
testinony nust establish that the plaintiff
suffered denonstrable enotional di stress,
whi ch  nust be sufficiently articulated,;
nei t her conclusory statenents that t he
plaintiff suffered enotional distress nor the
mere fact that a constitutional violation
occurred supports an award of conpensatory
damages, In marshaling the evidence necessary
to establish enotional distress resulting from
a constitutional violation, Carey instructs us
that "genuine injury" is necessary. Car ey,
435 U.S. at 264, 98 S.Ct. at 1052.

Price, 93 F.3d at 1254.
In this case, Dr. Vadie's own testinony is the sole source of
evidence on enotional injury. H s brief testinony was as foll ows:

Q Al right. Dr. Vadie, let nme ask you this:
When you did not get this job as a professor

in the Chem cal Engineering Departnent -- you
were saying you love M ssissippi State
University -- howdid it affect you or howdid

it make you feel so far as your worrying and
anxi ety over that was concerned? Descri be
that for the jury.

A ... It destroyed ne. It totally ruined ne,
and | becone sick, totally ill, physically,
mentally, and everything. | took many

doctors, many pills.
| did not know what to do, where to go,

what to say. | did not know whether it was
nighttine or daytine. | could not sleep for
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nonths at a tine. Headache, nausea. Still

amunder severe doctor surveillance because of

what they have done to ne.
R6: 263-64. Al t hough none of Dr. Vadie's testinony was corroborat ed
by nedical evidence or any other wtness, such failure is not
necessarily fatal if the evidence is otherwse sufficient to
support an award of damages. See, e.g., Mgis v. Pearle Vision,
Inc., supra ($5000 conpensatory danmages award upheld on the
strength of plaintiff's testinony al one).

Dr. Vadie's testinony was sufficient to support a finding of
actual injury. It was, however, insufficient to support damages of
the magnitude awarded here, especially in view of the fact that
there has been no claimfor front pay. In other words, the award
is entirely disproportionate to the injury sustained. Therefore,
it was error for the district court to deny MSU s notion for a new
trial.

Al t hough we note that MSU did not ask for remttitur when it
sought judgnment as a matter of law or, in the alternative, a new
trial after the jury rendered its verdict, it would have been
wthin the district court's discretion to sua sponte suggest
remttitur. This Court has the sane power. See, e.g., MDonald v.
Bennett, 674 F.2d 1080, 1092 (5th Gr.), on rehearing, 679 F.2d 415
(5th Gir. 1982).

Since the $300,000 award of conmpensatory damages on the

retaliation claimalone cannot withstand scrutiny, we vacate that
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judgnment. On this record, which is devoid of any nedi cal evidence
supporting any injury and which is devoid of any specific evidence
what soever supporting Dr. Vadie's broad assertions of enotiona
injury, we find that an award greater than $10,000 would be
excessive. At a new trial, perhaps Dr. Vadie can nake a better
record substantiating his clains of injury.?® Therefore, we wll
remand for a new trial on retaliation danages unless Dr. Vadie
accepts a remttitur in the amunt of $290,000, reducing the
damages award to $10, 000.
D
Dr. Vadie has appealed the district court's denial of his
post -judgnment notion for reinstatenent. W find no error to the
extent that the district court ruled that "reinstatenent” woul d be
i nappropriate and, therefore, we affirmthat ruling.?®
11
For the reasons stated above, we VACATE the judgnent of the
district court to the extent that it found illegal discrimnation
on the basis of race and/or national origin and we REMAND with

instructions to dismss the 1993 claim and to enter judgnent in

28 MSU has al so chal | enged vari ous evidentiary rulings nade
by the district court. W find no error in any of those rulings.
However, in the event of a new trial on remand, we see no reason
why either party could not ask the district court to reconsider its
rulings on those matters bearing on the specific question of
retaliation damages and/or mtigation of those damages.

29 As already noted, we overrule the district court's order

of Decenber 10, 1998, with respect to its finding that the damages
award was not excessi ve.
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MSU s favor on the 1995 claim W AFFIRMthe judgnment with respect
tothe retaliation claim W VACATE t he conpensatory danages award
of $300,000 and we REMAND for a new trial on retaliation damges
unl ess Dr. Vadi e accepts, within twenty (20) days of the date of
the mandate, a remttitur in the anount of $290, 000, reducing the
conpensatory danmages award against MsSU to $10, 000. Finally, we

AFFIRM the district court's denial of reinstatenent.
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DeMOSS, Circuit Judge, concurring in part and dissenting in part:

| concur in part II.A of the nmgjority opinion, which
determ nes that Vadie’s claim of racial or national origin
discrimnation relating to the 1993 position openings was not
tinely filed and shoul d have been di sm ssed by the district court
and never submtted to the jury. | also concur in part II1.B. 1. of
the majority opinion, which determnes that no reasonable jury
coul d conclude on the record in this case that intentional national
origin discrimnation was the basis for the denial of the 1995
faculty position to Vadie and that it was error for the district
court to deny MBU s notion for judgnent as a matter of law on this
claim | also concur in that part of part II.C. of the majority
opi nion, which determnes that the jury’s award of $350, 000 (which
the district court reduced to $300,000 in light of the statutory

caps) as conpensatory danages "for enotional pain, suffering,
i nconveni ence, or nental anguish"” was disproportionate to the
injuries sustained and that, therefore, it was error for the
district court to deny MSU s notion for a newtrial on this ground.
Finally, | concur in part 1I1.D. of the majority opinion, which

affirnms the district court ruling that Vadie was not entitled to

rei nst atenent under the facts of this case.
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| amnot able to concur and therefore respectfully dissent as
to the majority’s determnation in part I1.B.2. that the evidence
in this case was sufficient to support the jury finding that MU
retaliated against Vadie and as to that portion of part II.C
holding that Vadie's testinony as to enotional injury was
sufficient to support an award of $10, 000 as danmges for enotional
injuries resulting fromthe retaliationclaim | wite, therefore,

in detail to set forth ny dissenting views.

The Retaliation O aim
In his conplaints filed herein, Vadie asserted two, and only
two, protected activities as the basis for his retaliation claim
first, his filing of a charge of discrimnation under Title VII
with the EEOC i n January 1995, and second, his filing of his first
conplaint in this lawsuit in June 1995. Regardi ng those two

asserted activities, Title VII provides inrelevant part that "[i]t

shall be an unlawful enploynent practice for an enployer to
di scrim nate agai nst any of his enployees . . . because he has nade
a charge . . . or participated in any manner . . . in a[] hearing

under this subchapter.” 42 U S.C. 8§ 2000e-3(a) (enphasis added).

A retaliation claim therefore, has three elenents: (1) the
enpl oyee engaged in an activity protected by Title VII; (2) the
enpl oyer took adverse enpl oynent action against the enpl oyee; and

(3) a causal connection exists between that protected activity and
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t he adverse enpl oynent action. See Mattern v. Eastnman Kodak Co.,
104 F.3d 702, 705 (5th Gr. 1997) (citing Shirley v. Chrysler
First, Inc., 970 F.2d 39, 42 (5th Cr. 1992)). There is no dispute
in this case that Vadie's filing of a discrimnation charge with
the EEOCC in January 1995 and his filing of this suit in June 1995
are protected activities. Likewse, there is no dispute in this
case that MSU s decision not to hire Vadie to fill the faculty
vacancy that occurred in August 1995 can be consi dered an adverse
enpl oynent decision. The validity or not of the retaliation claim
turns then on whether Vadie proved that the adverse enploynent
deci sion was causally related to the protected activity.

It is very clear under our case |law that Vadie has the
ul ti mate burden of showi ng "that ‘but for’ the protected activity,
the [adverse enploynent action] would not have occurred,
notwi thstanding the other reasons advanced by the defendant
(enmployer).” MMIllan v. Rusk College, Inc., 710 F.2d 1112, 1116
(5th Gr. 1983); see also Long v. Eastfield College, 88 F.3d 300,
305 & n.4 (5th Cr. 1996) ("[EJven if a plaintiff’'s protected
conduct is a substantial elenment in a defendant’s [adverse
enpl oynent] decision . . ., no liability for unlawful retaliation
arises if [the sane decision would have been made] even in the
absence of the protected conduct.").

Dr. Vadie argues that he was not selected for the position

that becane available in 1995 in retaliation for his having filed
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charges of discrimnation and for filing this lawsuit. MSU asserts
that Dr. Vadie was not selected in 1995 because he did not possess
the requisite doctorate in chemcal engineering, and that this
legitimate, non-discrimnatory and non-retaliatory reason would
have been applied even if Dr. Vadie had not filed his charges of
discrimnation or this lawsuit. Vadie responds that MSU changed
the position requirenents in 1995 solely to exclude him from
consideration; in other words, he argues that MSU s articul ated
reason for this non-selection is a nere pretext for retaliation.
Frommny reviewof this record, | amsatisfied that thereis no
basi s whatsoever for a finding of pretext as to the doctorate in
chem cal engineering requirenent. The testinony fromthe nenbers
of the faculty selection commttee is uncontradicted that this
requi renent was determ ned to be necessary by the faculty conmttee
in order to replace the academ c credenti als of the professor whose
death created the vacancy in 1995 that this requirenent was
expressly stated in public notices about this opening, that this
requi renent was routinely appliedto all applications for this 1995
vacancy, that the individuals selected by the faculty selection
commttee to be recommended to the Dean of the Engineering School
each satisfied this requirenent of a doctorate in chemca
engi neering, and that Dr. Zappi who was ultinmately selected by the
Dean of Engineering did in fact have a doctorate in chem cal

engi neeri ng.
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Vadi e did not produce any testinony or record evidence upon
which a jury could find that the requirenent for a doctorate in
chem cal engineering was false or not truthful or was not in fact
applied. Likew se, Vadie did not produce any evi dence, either oral
or docunentary, that the faculty selection commttee that
establi shed the requirenent of a doctorate in chem cal engineering
considered or tal ked about the facts that Vadie had filed a claim
with the EECC or had filed this lawsuit. Each of the nenbers of
the faculty selection commttee testified that during the selection
commttee’s deliberations, no one tal ked about Vadie, nor about
Vadi e’s having filed an EECC cl aim nor about Vadie's having filed
this lawsuit. There is, in short, no evidence or testinony that
contradicts in any way the evidence of the faculty selection
commttee as to the need for the doctorate in chem cal engineering
requi renent and the absence of retaliatory actions insofar as Dr.
Vadi e’ s application was concerned. As the majority notes in part
I1.B. of its opinion, "'there nust be a conflict in substantia

evidence to create a jury question. Maj ority opinion at footnote
21 (quoting Boeing, 411 F.2d at 375). For the sane reason that we
di sposed of Vadie's national origin discrimnation claim and
concluded that such claim fits easily within the exceptions

cont enpl at ed by both Rhodes and Reeves, 3 | woul d conclude that his

retaliation clains should al so be deni ed.

30 See footnote 23 of Majority Opinion.
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G ven the absence of a substantial conflict as to pretext or
retaliation, | think the majority errs in relying upon inferences
that mght be drawn in order for a reasonable jury to reach a
conclusion that the doctorate in chem cal engineering requirenent
"was manufactured as a retaliatory neans of elimnating [Vadie]
fromthe field of applicants.” See Majority opinion, part |1.B.2.
The majority comes up with a laundry list of 17 itens of evidence
that it clainms supports a conclusion in Dr. Vadie's favor on the
retaliation claim The first eight itens relate to events which
occurred in 1993 and 1994, prior to the filing by Vadie of his EECC
charge in January 1995, and nore critically revolve around the
initiation by Vadie of a grievance under internal procedure of the
Uni versity which he never identified as being a protected activity
under Title VI1.3 | frankly disagree with the majority’s assertion
that these events, all of which occurred before Vadi e engaged in
any protected activity, can nonetheless support a reasonable
inference that MU retaliated against Vadie because he |ater
engaged in a protected activity.3 The next four (9-12) of these

17 itens sinply recite the time frame in which certain events

81 The record is conpletely void of any evidence that
Vadi e’ s i nternal grievance was prem sed upon anyt hi ng made unl awf ul
by Title VII, and therefore does not support the inference that
Vadie’'s retaliation claimcould be based on this conduct.

32 Sone retaliation cases have relied upon testinony
indicating a prospective threat: i.e. "If you want to keep your job
here you shouldn’'t file any claim with the EEOC over this
incident." No such testinony exists in this record.
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occurred and are absolutely neutral as to any inferences to be
drawn therefrom The remainder of these 17 itens describe
ci rcunst ances that have neaning i nsofar as retaliationis concerned
only if you assune that the requirenent of a doctorate in chem ca
engineering was a false one, or if you assune that a faculty
sel ection comm ttee nmust have one and only one criteria for filling
faculty vacancies which cannot be changed in |light of the
i ndi vi dual circunstances of each particul ar deci sion.

| must also register ny dissent fromthe ultinmte concl usion
of the mayjority set forth on page 20 of the Majority Opinion, that
a jury could reasonably find that MSU "woul d have found that Dr.
Vadie’'s strengths greatly outweighed the technical lack of a
chem cal engineering degree and woul d have awarded him the 1995
position in the Chem cal Engineering Departnent ‘but for’ his
protected activity." That conclusionis directly in conflict with
the content of the April 22, 1994 letter fromthe faculty of the
Chem cal Engineering Departnent to the Dean of the Engineering
School and with the Novenber 17, 1994 |letter from MSU s Board to
Vadi e, both of which are described in the majority opinion. Both
of these comunications were sent prior to the date of Vadie’'s
first protected activity, i.e. Vadie s January 1995 EECC cl aim and
could not possibly reflect any retaliatory notive on the part of
the faculty selection commttee in late 1995. These communi cati ons

i ndicate a decision on the part of the faculty that it did not want
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Dr. Vadie in the chem cal engineering programand that his presence
woul d be "hi ghly counterproductive;" and a deci sion on the part of
the Board that it unani nously supported the faculty decision. To
conclude as the majority does that, if Dr. Vadie had not filed his
EECC claimor filed this lawsuit he would have been awarded the
1995 position, isjust flatly contradicted by these |letters; and no
reasonabl e jury could reach such a conclusion on the basis of this
record.

Sinply put, |I do not believe that Dr. Vadie has put forth
sufficient evidence for the jury to use in rejecting MU s
proffered |l egitimte, non-di scrimnatory and non-retaliatory reason
for not selecting Dr. Vadie for the 1995 faculty position. See St.
Mary’s Honor Ctr. v. Hicks, 509 U S 502, 507-508 (1993); Texas
Dep’t of Community Affairs v. Burdine, 450 U S. 248, 256 (1981).

Finally, | note that in this case, counsel for Vadi e gave only
a perfunctory discussion of the retaliation claimin his opening
argunent to the jury, and in his closing argunent to the jury,
counsel for Vadie did not discuss the elenents of a retaliation
claim nor did he comment on evidence and testinony which would
support a finding on the retaliation claim From ny reading of
this record, I amconvinced that this case was tried on the basis
of Vadie’s clains for racial or national origin discrimnation and
that the retaliation claimwas an incidental, tag-along clai mthat

counsel for Vadie never pressed either factually or |legally.
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Likewise, | note that the district court, in its order denying
MSU s post-trial notions, did not even nention, |et al one address,
MSU s contention that the jury's wverdict wth respect to
retaliation was unsupported by the evidence. Instead, the district
court stated rather succinctly "the Court is of the opinion that a
jury could reasonably conclude that M ssissippi State University
di scrim nat ed agai nst the plaintiff based on his national origin or
race." Accordingly, | register ny dissent fromthe rationale and
reasoning utilized by the mgjority to breathe life into this

unavailing retaliation claim

Enot i onal Danages
Early on in its discussion of damages, the majority states:

Since we have overturned any verdict of

discrimnation, to w thstand appeal, the $300, 000

award nust be able to be supported on the evidence

of injury related to the retaliation claimalone.
If the majority had truly adhered to this statenent, they would
have concluded that the evidence of injury and damage resulting
from the retaliation claim is totally absent. The majority
recogni zes that Vadie’s own testinony is the sole source of
evi dence on enotional injury and that enotional injury is the sole
basi s on whi ch Vadi e cl ai nr8 damages. The majority’s quotation from
Vadie’'s testinony is the sumtotal of all testinony on enotiona

injury and damages in this record. In ny view, this case should be

controlled by the opinion of this Court in Brady v. Fort Bend
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County, 145 F.3d 691 (5th Gr. 1998), cert. denied, 119 S. C. 873
(1999). In that case, the mpjority of the panel affirnmed the
district court’s decision elimnating jury awards for nental
angui sh damages rangi ng from $10, 000 to $25,000. See id. at 717-
720. In Brady, we established the test for review ng an award of
damages for nental anguish, when that award is based solely upon
the plaintiff’s own testinony. That test is:

Under Patterson, it does not matter what type of

evidence is used to satisfy Carey’'s specificity

requi renment, so long as that standard is

successfully net. Wen a plaintiff’s testinony is

particul ari zed and extensive, such that it speaks

to the nature, extent, and duration of the clained

enotional harmin a manner that portrays a specific

and discernable injury, then that testinony al one

may be sufficient.

ld. at 720. In ny view, Vadie's testinony in this case is just
like the testinony of the plaintiffs described in Brady, and we
shoul d, therefore, hold as we did in Brady:
In sum the Plaintiff’s testinony in this case is
vague, conclusory, and uncorroborated. Under
Carey, Patterson, and Price, it cannot legally
support nental angui sh damages.
Id. at 720.
Not only is Vadi e’ s damage testinony in this case i nsufficient
under Carey, Patterson and Price, it clearly does not speak to any
damages what soever arising fromthe retaliation claim | note that

the majority’s quote of Vadie' s testinony contains an ellipsis

indicating omtted text. That omtted text reads as foll ows:
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| worked for six years in the Mssissippi State
University and | worked very hard to get ny tenure
and during that tine and even after that | rejected
offers fromoil industries because | wanted to be
in Mssissippi State University and | wanted a
secure future. And that’s exactly what | did. But
in 1992, 1993, when because of no fault of your’s
they throw you out, they fire you, because of sone
-- sonme problem with the departnent or whatever
then obviously you see no future. Everything that
you worked for for years and years and years
totally destroyed.

In context, therefore, Vadie s testinony about enotional
damages rel ates to the decision of MSUto cl ose down the Depart nent
of Petrol eumEngi neering in 1992 and 1993 and t he deci si ons nade in
1993 which resulted in Vadie not being hired on in the Chem cal
Engi neering Departnent. There is no later testinony what soever by
Vadie as to enotional injuries or damges resulting from his
failure to be hired in 1995 as a replacenent for the professor in
the Chem cal Engineering Departnent who died, nor is there any
|ater testinony by Vadie as to his enotional injuries and damages
relating to his claimof retaliation. Consequently, there is no
evi dence whatsoever to support any finding of enotional damages
fromhis retaliation claim and | respectfully dissent from the
decision of the majority to remand for a new trial on retaliation
damages unless Vadie accepts a remttitur in the anount of
$290, 000, reducing the damages award to $10, 000. Li kewi se, |
di ssent fromthe gratuitous statenent included in the majority’s

opi ni on that perhaps Vadi e can nake a better record substantiating

his clainms of injury at a newtrial. In ny view, Vadi e has al ready

39



had his day in court, and his proof on both liability and damages
in connection with his retaliation claimis not sufficient.

For all the foregoing reasons, | would reverse the judgnment of
the district court and render judgnment that Vadi e take nothing from

MBU in this cause of action.

40



