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DeMOSS, Circuit Judge:

Luis hed R os-Quintero appeals his federal crim nal
convi ctions on charges that he possessed heroin with the intent to
distribute the drug in violation of 21 U. S.C. §8 841(a)(1) and that
he inmported heroin in violation of 21 US. C. 88 952(a) and
960(a)(1). On appeal, R os-Quintero argues that his convictions
must be vacated because the district court treated the rel evant
quantity of heroin as a sentencing factor, rather than an as

essential elenment of his drug trafficking offenses. The single



i ssue presented for review is whether, in light of the Suprene
Court’s recent decision in Jones v. United States, 119 S. C. 1215
(1999), this Court can or should deviate from existing precedent
treating drug quantity as a sentencing factor by hol ding that drug
guantity is an essential el enent of the of fenses defined by 8§ 841,
952, and 960.

The i npact of Jones upon the federal drug offenses defined in
88 841, 952, and 960 is an inportant issue of first inpression in
our Grcuit. W are not, however, at liberty to give free-ranging
consideration to that issue in this appeal. Jones was deci ded
after Rios-Quintero was convicted and sentenced in the district
court, but before the briefs were filed in this Court. G ven that
timng, R os-Quintero s Jones-based argunent that drug quantity is
an essential elenent of his offenses that should have been charged
in his indictnment, submtted to the jury, and proven beyond a
reasonabl e doubt, was not made in the district court. W are
therefore constrained to review the error identified by Ri os-
Quintero for plain error only. See Johnson, 117 S. . at 1549
(reviewing the district court’s failure to submt an essential
el enrent of offense to the jury as mandated by the Suprene Court’s
intervening decision in United States v. Gaudin, 115 S. C. 2310
(1995) for plain error only). Under that standard, the Court does
not grant relief unless thereis (1) error, (2) that is plain, and

(3) affects the defendant’s substantial rights. See United States



v. Johnson, 117 S. Q. 1544, 1549 (1997). Even when those three
prerequisites are net, plain error should not be renedi ed unl ess
the Court determ nes that the error seriously affects the fairness,
integrity or public reputation of judicial proceedings. See id.
Havi ng concluded our plain error review, we hold that the
i npact of Jones is not sufficiently obvious or clear to permt this
panel to deviate from thise Crcuit’s existing precedent
characterizing drug quantity as a sentencing factor under 88 841,
952, and 960. Stated sinply, the error identified in this case is
not sufficiently plainto nerit relief. See Johnson, 117 S. C. at
1549; United States v. Oano, 113 S. . 1770, 1777 (1993); United
States v. Leonard, 157 F.3d 343, 345 (5th Gr. 1998) (error may not
be <characterized as plain unless it 1is clear or obvious).
Moreover, even if such error were obvious or plain, the
circunstances of this case do not even potentially inplicate any of
the constitutional concerns that gave rise to constitutional doubt
in Jones. See Jones, 119 S. . at 1224 n.6 (placing enphasis on
fair notice of the charge, an adequately supported finding by the
relevant fact finder, and proof beyond a reasonable doubt). For
that reason, there is no risk that the error identified in this
case will affect the “fairness, integrity or public reputation of

judicial proceedings,” and relief is not warranted under our plain
error standard. See Johnson, 117 S. C. at 1549. W therefore

affirm



BACKGROUND

Ri os-Quintero was arrested at the Paso Del Norte Port of Entry
after nore than one kil ogramof heroin was found stitched into the
lining of clothing he was transporting as a passenger in a taxi
entering Texas fromMexico. R os-Quintero was subsequently charged
inatw count indictnment alleging in count 1 that he inported an
unspecified “quantity” of heroin, in violation of 21 U S C
88 952(a) and 960(a)(1l), and alleging in count 2 that he possessed
an unspecified “quantity” of heroin with intent to distribute, in
violation of 21 U.S.C. 8§ 841(a)(1). The governnent filed a Notice
of Enhanced Penalty with the indictnent, statingits intent to seek
enhanced penalties because R os-Quintero possessed nore than one
kil ogram of heroin.

At trial, R os-Quintero’s defense was that he did not know
there was heroin stitched into the clothes he was carrying.
Specifically, R os-Quintero clained that he was carrying the
clothes, which contained heroin valued between $800,000 and
$900, 000, to New York City for a stranger he net in a bar in Mexico
Cty.

Ri os-Quintero did not dispute the quantity of heroin found.
| ndeed, his attorney conceded the quantity of heroin at issue in
argunent to the jury. Moreover, Rios-Quintero signed a joint

stipulation providing that nore than one kil ogram of heroin was



recovered fromthe clothes in his suitcase. That stipulation was
read to the jury at trial and then entered into the record as one
of the fewexhibits submtted to the jury. The jury was instructed
on the statutory |anguage as contained in 88 841(a), 952(a), and
960(a), wthout reference to the quantity of heroin or the
guantity-based penalties provided in 88 841(b) and 960(b). Ri os-
Quintero did not object to the jury charge, and the jury eventual |y
convicted Ri os-Quintero on both counts.

Ri os- Quintero was sentenced on the basis of the ten year to
life range required by 88 841(b)(1)(A) and 960(b)(1)(A) for
offenses involving at Ileast one kilogram of heroin. Ri os-
Quintero’ s guideline range, based upon the sane quantity, was 121-
151 nonths.! The district court responded to Rios-Quintero’s plea
for leniency within the range by sentencing Rios-Quintero to two
121 nonth concurrent sentences, to be followed by five years of
supervi sed release. R os-Quintero did not object to the quantity
determ nation of nore than one kilogram as Ilisted in the
presentence report and wused for sentencing. Ri os-Quintero
thereafter filed a tinely notice of appeal fromhis conviction and

sent ence.

DI SCUSSI ON

! The presentence report used an offense level of 32 and a
crimnal history category of I.



| .

Rios-Quintero maintains that his drug convictions nust be
vacated because drug quantity is an essential elenent of his
of fenses, which was not charged in the indictnent, submtted to the
jury for decision, or proven beyond a reasonable doubt. Ri os-
Quintero prem ses his argunent upon a broad readi ng of the Suprene
Court’s recent decision in Jones V. United States, 119 S. C. 1215
(1999), in which the Suprenme Court held that constitutional doubt
about certain provisions of the federal car-jacking statute, 18
US C § 2119, required that the provisions be construed as
creating three separate of fenses rather than one of fense subject to
three separate punishnents. ld. at 1228. In reaching that
hol ding, the Jones Court stated the relevant constitutional
principle at issue as foll ows:

[Under the Due Process CCause of the Fifth

Amendnent and the notice and jury trial guarantees

of the Sixth Anmendnent, any fact (other than

conviction) that increases the maxi num penalty for

a crinme nust be charged in an indictnent, submtted

to a jury, and proven beyond a reasonabl e doubt.
ld. at 1224 n.6. Drug quantity clearly increases both the m ni num
and maxi nrum statutory penalties defined by 88 841(b) and 960(b).
Thus, R os-Quintero argues that Jones sets forth a new rule
requiring that drug quantity be charged in his indictnent,

submtted to his jury, and proven beyond a reasonabl e doubt.

The governnment interprets Jones quite narrowy, responding



that Jones nerely addressed the paraneters of an unresolved
constitutional issue, rather than announci ng any new constituti onal

rule which R os-Quintero would be entitled to take advantage of in

this appeal. | ndeed, the governnent maintains that no
constitutional |essons may be drawn fromJones at all, offering a
nunber of superficially persuasive quotes from the case. See

Jones, 119 S. . at 1228 n.11 (“our decision today does not
announce any new principle of constitutional |aw, but nerely
interprets a particular federal statute in light of a set of
constitutional concerns that have energed through a series of our
decisions for the past quarter century”). In a related argunent,
the governnment maintains that the rel evant |anguage in Jones is
dicta because the case was premsed upon the doctrine of
constitutional doubt, not certainty, and therefore did not actually
resol ve the thorny i ssues of constitutional |aw presented therein.
See id. at 1224 n.6 (“Because our prior cases suggest rather than
establish this principle, our concern about the Governnent’s
reading of the statute rises only to the level of doubt, not
certainty.”); id. at 1226 (dimnution of the jury' s significance
rai ses genui ne Sixth Amendnent concerns that renmain unresolved).
The governnent reinvents the sane argunent a third tinme to argue
that any | essons to be drawn fromJones nust be applied only to the
car-jacking statute and no other. G ven these fundanental

limtations on the holding in Jones, the governnent responds that



the effect of Jones is neither clear nor obvious enough to support

a determnation of plain error in this case.

1.

Prior to Jones, this Court routinely held that drug quantity
is a sentencing factor that need not be included in the indictnent,
submtted to the jury, or proven beyond a reasonabl e doubt. See,
e.g., United States v. Hare, 150 F. 3d 419, 428 n.2 (5th Gr. 1998);
United States v. G sneros, 112 F.3d 1272, 1282 (5th Cr. 1997);
United States v. Ruiz, 43 F.3d 985, 989 (5th Cr. 1995); United
States v. Mntes, 976 F.2d 235 (5th Cir. 1982); United States v.
Royal , 972 F.2d 643, 650 (5th Cr. 1990); United States v. Brown,
887 F.2d 537, 540 (5th Gr. 1989). At |east sone of the reasoning
used to reject constitutional challenges to 88 841, 952, or 960 in
those cases is consistent wth and therefore probably remains
viable after the constitutional doubt analysis applied in Jones.
See, e.g., United States v. Morgan, 835 F.2d 79, 81 (5th Cr. 1987)
(citing legislative history for proposition that Congress did not
intend for quantity to be an elenent with respect to § 841
of fenses). |Indeed, several of our sister Crcuits have relied upon
the continuing viability of pre-Jones precedent to hold that Jones
either will not support a finding of plain error or wll not
support a finding of error at all when the defendant’s argunent is
that drug quantity is an essential elenents of conviction under

8



88 841, 952, and 960 that should have been charged in the
i ndi ctment and submitted as an essential elenent to the jury. See
United States v. Hester, F.3d __, 2000 W 11751 (11th G r. Jan.
7, 2000) (reaffirm ng pre-Jones precedent that drug quantity is a
sentencing factor under 8§ 841); United States v. Jones, 194 F.3d
1178, 1185-86 (10th Cr. 1999) (concl udi ng that Jones’ application
to 8 841 is insufficiently clear to permt an abandonnent of pre-
Jones precedent holding that quantity is a sentencing factor under
8§ 841); United States v. WIllians, 194 F.3d 100, 105-07 (D.C. G
1999) (sane); United States v. Talley, No. 99-4146, 1999 W. 1054151
*2 (4th Cr. Nov. 22, 1999) (unpublished) (absence of authority
applying Jones to 8 841 negates prem se that error arising from
failure to submt quantity as an essential elenment was plain
error); see also United States v. Bennett, 60 F. Supp.2d 1318 (N. D
Ga. 1999) (denying defendant’s notion to dism ss the indictnent for
failure to allege drug quantity with respect to 88 841 and 846
of fenses); United States v. Magana, No. 98-C- 1846, 1999 W. 691854
(N.D. Il'l. Aug. 26, 1999) (unpublished) (denying 8 2255 relief
sought on the basis, inter alia, that drug quantity is an essenti al
el enent of the federal drug offense defined in § 841).

Qur Court has not yet examned the effect of Jones on the
federal drug offenses defined by 21 U S. C 88 841, 952, and 960.
The Court has, however, applied Jones to argunents involving

different statutory provisions. See Bledsue v. Johnson, 188 F. 3d

9



250 (5th Gr. 1999) (reading Jones broadly in dicta, but eventually
denying state habeas relief because the phrase “adulterants and
dilutants” was not an essential elenent under the state drug
statute at issue); United States v. Nunez, 180 F.3d 227 (5th Cr.
1999) (reading Jones broadly and holding that the constitutional
doubt underpinning Jones requires that 18 U S.C. § 111(a), which
defines a substantive offense, and § 111(b) which provides for an
“[e] nhanced penalty,” be construed as setting forth two different
federal offenses); United States v. Castillo, 179 F.3d 321 (5th
Cr. 1999) (examning the structure of 18 U S C 8§ 924(c) and
concl udi ng that “the type of weapon used or carried is a sentencing
enhancenent, and not an elenent” of the offense), cert. granted,
120 S. . 865 (2000); United States v. Matthews, 178 F.3d 295 (5th
Cr. 1999) (relying upon legislative history for the proposition
t hat Congress clearly intended for the enhanced penalty provided in
the applicable version of 18 U S C. 8§ 521(b) and (d) to be a
sent enci ng enhancenent provision rather than a separate federal
of fense or essential elenent of a defined offense), cert. denied,
120 S. . 359 (1999); see also Texas Ofice of Public Uility
Counsel v. F.C. C., 183 F.3d 393 (5th Cr. 1999) (citing Jones for
constitutional doubt doctrineincivil case), pet. for cert. filed,
(U.S. Dec. 23, 1999) (No. 99-1072). These cases provide sone
insight into how broadly various panels of our Court have been

wlling to construe Jones.

10



Clearly, this Court’s precedent does not limt Jones to the
car-jacking statute. In Nunez, the Court indicated its wllingness
to derive broad constitutional |essons fromJones by stating that
“Jones teaches us to avoid encroaching on a defendant’s Fifth
Amendnment rights by construing statutes setting out separate
puni shments as creating separate, independent crimnal offenses
rather than a single crimnal offense with different punishnents.”
Nunez, 180 F.3d at 233. In Bledsue, the one post-Jones Fifth
Circuit case involving a drug offense, the Court eventual ly denied
state habeas relief sought on the premse that the phrase
“adulterants and dilutants” was an essential elenent of the
offense. In broadly witten dicta, however, the Court relied upon
Jones for the proposition that:

[ T] he state woul d vi ol ate Bl edsue’ s Si xth Anendnent
jury trial rights if it proved that he possessed
|l ess than 28 grams, then convinced the court to
i npose a heavier sentence based on a non-jury
finding that he possessed nore than 28 grans. In
ot her words, because the anount of the controlled
subst ance possessed determ nes the severity of the
puni shnment, the anpbunt possessed is a jury question
and an essential elenent under Jones and Jackson

[v. Johnson, 150 F.3d 520 (5th G r. 1998), cert.
denied, 119 S. C. 1339 (1999)].

Bl edsue, 1999 W. 675097 at *9 (enphasis added). | f accepted
w thout qualification, the Bledsue dicta can be cited for the
proposition that drug quantity is an essential elenent in the
statutes at issue here. At a mninmum Bledsue, particularly when
paired with Nunez, denonstrates that the governnent’s attenpt to

11



narromy limt Jones to the factual confines of that case nust be
rej ected.

Nonet hel ess, and wthout regard to how these difficult
constitutional issues may ultimately be resolved in a case i n which
error was preserved, we cannot conclude that the Suprene Court’s
identification of unresolved constitutional issues in Jones is
sufficiently plain or obvious wth respect to its application to
the federal drug trafficking statutes to permt a finding of
remedi able plain error in this case. Even if we were to concl ude
that Jones gives rise to “grave doubt” about the constitutionality
of treating drug quantity as a sentencing factor, see Jones, 119 S.
. at 1222, such doubt would not support a determ nation of
obvi ous or conspi cuous error. Jones is sinply too thin a reed upon
which to hang a whol esal e abandonnment of this Court’s pre-Jones
precedent in this case.

O equal inportance, Jones identified the constitutional
guarantees inplicated when an essential elenent of an offense is
inperm ssibly treated as a sentencing factor. The Jones Court
pl aced an enphasis on (1) fair notice of the charge, (2) subm ssion
to and a finding by the relevant fact finder, and (3) proof beyond
a reasonabl e doubt. See Jones, 119 S. . at 1224 n.6. None of
those guarantees are inplicated in this case. Wile the rel evant
drug quantity was not charged in Rios-Quintero‘s indictnent, the

indictnent was filed with a Notice of Enhancenent that |listed the

12



rel evant drug quantity. Therefore, Rios-Quintero was provided
notice that the governnent intended to seek a penalty conmensurate
wth his possession and inportation of nore than one kil ogram of
her oi n.

In addition, R os-Quintero stipulated that the offense
i nvol ved nore than one kilogram of heroin and that evidence was
submtted to the jury. Ri os-Quintero’s attorney conceded the
rel evant quantity in argunent before the jury. Thus, the issue of
quantity was undisputed. The undisputed and well-docunented
quantity of heroin at issue, when conbined with R os-Quintero’s
stipulation and his concession at trial before the jury, is
adequate to support the proposition that the governnment net its
burden of proving quantity, w thout regard to which standard of
proof is applied. Simlarly, the record evidence unequivocally
supports an affirmative jury finding on the issue of quantity. In
sum Rios-Quintero cannot argue that he was prejudiced by the
governnent’s failure to submt an issue that was both uncontested
and concl usively established. See Johnson, 117 S. C. at 1550
(failure to submt essential el enent of offense to jury anounted to
plain error, but did not justify relief because the issue was both
uncontroverted and concl usively established at trial). None of the
constitutional guarantees identified by the Suprene Court in Jones

are inplicated in this case. For that reason, the error identified

13



in this case does not affect the “fairness, integrity or public
reputation of judicial proceedings,” and relief is not warranted
under our plain error standard.

We hold only that Jones does not support a determ nation of
plain error in this case. W are not presented with and do not
decide the nore conplex issue of whether the Suprene Court’s
decision in Jones, that there are grave doubts about the
constitutionality of statutory |anguage defining facts that
i ncrease the maxinum penalty as sentencing factors rather than
essential elenents, should have any affect wupon our pre-Jones
precedent construing 21 U S. C 88 841, 952, and 960. Such a
contention would require a defendant’s inclusion of fair notice
argunents in a notion to quash an indictnent that does not |ist
quantity, and a defendant’s objection at trial that quantity is an
essential elenment of conviction under these statutes. But such
contentions will certainly need to be presented to and preserved in
the district court before it may be properly considered by this

Court on appeal .

CONCLUSI ON

The district court is AFFl RVED
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