UNI TED STATES COURT OF APPEALS

For the Fifth Crcuit

No. 98-50892

FI DEL G LQZA,
Pl ai ntiff-Appellant,
VERSUS
KENNETH S APFEL, COW SSI ONER OF SOCI AL SECURI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

July 13, 2000
Bef ore DUHE, BARKSDALE and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

The Conmm ssioner of Social Security, concluding that Fidel G
Loza (“M. Loza”) was not disabled within the neaning of the Soci al
Security Act, denied his claim for Social Security disability
i nsurance benefits. See 42 U S.C. § 423 (1991). M. Loza brought
an action in the district court for judicial review of the
Comm ssi oner’s deci sion pursuant to 42 U. S.C. § 405(g) (1991). The
parties consented to have the case reviewed by a nagi strate judge

who affirmed the Comm ssioner’s decision. M. Loza appealed. W



reverse the district court judgnent and remand t he case for further
proceedi ngs as set forth in the conclusion of this opinion.
| .  FACTUAL BACKGROUND

Fidel G Loza was born on July 26, 1949. He conpl et ed
el enrentary and secondary school s through the ninth grade and | ater
obtained a GE. D. He studied drafting at AA.C.C. (Austin Comunity
College) for three years but did not conplete the course. The
record does not reflect his work experience prior to mlitary
service. M. Loza served on active duty in the United States Arny
in Vietnamduring the war fromJuly 2, 1969 to July 1, 1970. He
served in conbat and was wounded three tines in the |[ine of duty.
After his mlitary service, he was enpl oyed by d astron Boat Wrks
from1970 to 1973. Follow ng that he worked sporadically as a used
car lot porter and as a kennel attendant. In 1973 or 1974 the
Veterans Adm nistration (VA determned that M. Loza was 100
percent permanently disabled, service connected, and therefore
entitled to veteran’s disability benefits. M. Loza has not
engaged in any substantial gainful activity since 1975.

M. Loza applied for Social Security disability insurance
benefits on June 10, 1993 when he was 43 years old. His claimwas
denied at the initial determnation level in 1993. Upon his
request, he received a hearing before an Adm nistrative Law Judge
(ALJ) on Novenber 18, 1994. The ALJ deci ded on Septenber 28, 1995

that M. Loza was not entitled to a period of disability or to



disability insurance benefits under Sections 216(i) and 223 of the
Social Security Act. The Appeals Council denied his request for
revi ew on Cctober 22, 1996, and the district court, by a nagistrate
judge’s decision, affirmed the Comm ssioner’s determ nation on
August 14, 1998.

M. Loza' s Soci al Security earnings record establishes that he
was insured for the purpose of entitlenment to a period of
disability and disability i nsurance benefits through June 30, 1980.
In order for himto be entitled to benefits, it nust be established
that he had a di sabling inpairnment or conbination of inpairnents on
or between April 27, 1979 and June 30, 1980. Due to the unusually
detail ed nature of M. Loza’s nedical records and t he val ue of both
prospective and retrospective nedical evidence, see I|vy V.
Sul l'ivan, 898 F.2d 1045, 1049 (5'" Gir. 1990); Rivas v. Wi nberger,
475 F.2d 255, 258 (5'" Gir. 1973), a conprehensive summary of the
claimant’ s nedical records foll ows.

During M. Loza’s active duty mlitary service in Vietnamfrom
July 2, 1969 to July 1, 1970, his left leg and other parts of his
body were injured by shrapnel in a booby trap explosion in January
1970. He sustai ned a gunshot wound to his left |oin and abdonen in
May 1970. On another occasion his leg was pierced by a punji
stick. After being evacuated fromVietnamto the United States in
1970, M. Loza received treatnent for his injuries and their

sequel a in VA hospitals.



From 1970 to the date of the 1994 ALJ hearing, M. Loza
recei ved treatnent, nedications, and therapy at VA hospitals for
Organic Brain Syndrone (“OBS’), Post Traumatic Stress Disorder
(“PTSD’), anxiety, insomia, headaches, arthritis, elbow surgery,
and pain in his upper and | ower back. According to the VA records
he reported that he had hal | uci nations, nightmares, and fl ashbacks
related to the Vietnamwar, as well as nenory |oss, hearing | oss,
concentration | oss, |ack of anger control, donestic conflicts with
his wife and children, and wi thdrawal from social contacts.

M. Loza apparently has never been exam ned, treated or
eval uated by any physician other than the VA doctors. The nedi cal
evidence of record consists only of copies of the VA records
pertaining to his hospitalizations, exam nations, treatnents and
therapy related to his 100 percent service connected disability and
ot her nedi cal problens. The Conm ssioner and the ALJ did not have
M. Loza nedically examned or evaluated for the purpose of
determ ning whether he is entitled to Social Security disability
i nsurance benefits.

The VA hospital and nedical facility records reflect that, on
March 21, 1974, Dr. RW Gaylord, MD., examned M. Loza and
di agnosed hi mas having chroni c brain syndrone and psychosis due to
trauma. The doctor also noted that M. Loza had left flank and
| unbar-sacral pain for which he had been hospitalized tw ce since

1970. Dr. Gaylord found that sone of his synptons were not rel ated



to a detectabl e anatom cal abnormality and concl uded that M. Loza
was i n need of psychiatric evaluation and nedications. He ordered
that M. Loza be admtted to the VA hospital psychiatric ward.

When a psychiatric ward bed becane avail able on April 8, 1974,
M. Loza was admtted to the VA Center (Ain R Teague Veterans
Hospital) in Tenple, Texas. His nedical history indicates that he
conplained of pain in his left side which began after he was
wounded by gunshot in Vietnam in May 1970. He also reported a
burni ng sensation in his side when he lifted 25 to 50 pounds; pain
in his upper and | ower back; headaches from stooping that started
after his injury by a booby trap explosion in Vietnamin January
1970; pain caused by shrapnel in his left foot and other parts of
his body; insomia due to the pains in his side and back; easily
aroused anger; auditory and visual hallucinations in 1970 after his
evacuation from Vietnam and a recurrence of a hallucination six
nonths prior to his hospital adm ssion.!?

Dr. HP. Reveley, MD., noted during his exam nation of M.
Loza at the VA hospital on April 9 and 10, 1974 that the veteran’s
interpretation of proverbs inplied inpairment of his abstract
thinking; that M. Loza reported trouble wth his hearing that
requi red persons speaking to hi mto soneti nes repeat questions 3to

4 tinmes; that M. Loza was said to be service-connected for chronic

! M. Loza reported that as he was hamering on his porch, he
visual ly hallucinated a person charging him from a shed, and he
grabbed his hamer as if it were arifle.



brain syndronme? due to trauma with headaches, tinnitus,?® and post

traumati c nervous condition® that he sustained a gunshot wound to

2 Organic Brain Syndrones (OBS) are “a heterogenous class of
condi ti ons caused by brain tissue dysfunction due to abnormalities
of brain structure or secondary to alterations of  Dbrain
neur ophysi ol ogy or neurochem stry. In all cases, there is a
failure of normal netabolic processes in the brain leading to a
cogni zant | oss characterized by inpairnent of four najor areas: 1)
orientation; 2) nmenory; 3) intellectual functions (conprehension,

calculation, learning); and 4) judgnent. According to the
Di agnostic and Statistical Manual of Mental Disorders, Third
edition-Revised (DSM111-R), the essential feature of all organic

mental disorders is a psychological or behavioral abnormality
associated wth transient or permanent dysfunction of the brain.
In sone cases, the origin of the dysfunction is readily identified
w th di agnostic tools such as conput ed t onography (CAT) scanni ng of
the brain, magnetic resonance imaging (M) of the brain, or
el ectroencephal ography (EEG which reveals the electrical brain
wave patterns. In other cases, it is inpossible to identify the
underlying abnormality in brain structure or function accounting
for the behavioral changes, but an organic cause can be inferred
fromcharacteristic physical findings.” 5 Robert K Ausman, MD.
and Dean E. Snyder, J.D., Ausman & Snyder’s Medical Library Lawers
Edition 8§ 8:49, at 431-32 (1990).

3 Tinnitus: A sound in one ear or both ears, such as buzzing,
ringing, or whistling, occurring wthout an external stinulus and
usual |y caused by a specific condition, such as an ear infection,
the use of certain drugs, a blocked auditory tube or canal, or a
head injury. See The Anerican Heritage Dictionary of the English
Language 1879 (39 ed. 1992); see also Stednan’s Medical Dictionary
1816 (26'" ed. 1995).

4 Posttraumatic Stress Disorder: The essential feature of the
di sorder is “the devel opnent of characteristic synptons foll ow ng
exposure to an extrene traumati c stressor invol ving direct personal
experience of an event that involves actual or threatened death or
serious injury, or other threat to one’'s physical integrity; or
W t nessi ng an event that involves death, injury, or athreat to the
physi cal integrity of another person; or |earning about unexpected
or violent death, serious harm or threat of death or injury
experienced by a famly nenber or other close associate...The
characteristic synptons resulting fromthe exposure to the extrene
trauma include persistent reexperiencing of the traunmatic event,
persi stent avoidance of stinmuli associated with the traum and



the left loin and abdomnal region in My 1970, had multiple
metallic fragnents in the arns and legs from the booby trap
explosion in May 1970, and had a small stab wound to the left |eg;
and he may have had allergic reactions to nedication received in
Brooke CGeneral Hospital in 1970. The initial inpressions of Dr.
Revel ey were: “(1) chronic brain syndrone secondary to traunma,
renote (s.c.) [service connected]; and (2) scars, left flank and
| ateral abdom nal nuscles from prior gunshot wound.”

M. Loza was discharged fromthe VA hospital in Tenple, Texas
on April 25, 1974. Dr. Reveley recorded the follow ng diagnoses
upon discharge: “(1) nonpsychotic brain syndrone due to trauma
renote (s.c.) [service connected]; (2) weakness of left flank and
| ateral abdom nal nuscles (s.c.) [service connected]; and (3)
adj ustnent reaction of adult life with marital conflicts.” The
previ ous day Dr. Revel ey had entered a provi sional diagnosis of M.
Loza’s condition as *“Severe anxiety/chr. brain syndrone.”

Dr. Reveley’'s report also noted that M. Loza suffered from

depression and nerve disorders and that antipsychotic nedications

nunbi ng of general responsiveness, and persistent synptons of
increased arousal....Stinmuli associated with the trauma are
persistently avoided....The individual has persistent synptons of
anxiety or increased arousal that were not present before the
trauma. These synptons may include difficulty falling or staying
asleep that nmay be due to recurrent nightmares during which the
traumati c event is relived, hypervigilance, and exaggerated startle
response. Sonme individuals report irritability or outbursts of
anger or difficulty concentrating or conpleting tasks.” See
Ameri can Psychi atric Associ ation, D agnostic and Statistical Manual
of Mental Disorders (DSM1V) 309.81, at 424-25 (1994).




were prescribed for him M. Loza was placed on Haldol® and
advised to take 2 ng at bedtine. Dr. Reveley noted that M. Loza
“required hospitalization for treatnent of his nerves throughout.”
M. Loza admtted to bouts of depression every day but denied
suicidal ideation. Wile in the hospital he participated actively
in group therapy conferences. Because M. Loza did not want to
remain in the hospital for psychotherapy, he was referred to the
human devel opnent center at the MHMR center in Travis County,
Austin, Texas. He was to return to see Dr. Reveley in 28 days for
followup treatnment for his service connected, nonpsychotic OBS.
Al t hough he was consi dered conpetent to handle funds due him he
needed a 90 day period of conval escence.

On April 25, 1974, Dr. Reveley stated that M. Loza “cannot
return to full enploynment.” He further noted M. Loza's physi cal
probl ens: pain in lunbosacral area, weakness of |eft flank and | eft
| ateral abdom nal nuscles, burning in side upon lifting 25 to 50
pounds, | ower and upper back pain. Dr. Reveley noted that M. Loza
had been hospitalized in July 1973 with simlar conplaints. An
ort hopedi c specialist reported to Dr. Reveley that M. Loza' s | ack
of nmusculature in the left flank created a postural probl em which

resulted in painin M. Loza s left lunbar area. Dr. Revel ey noted

5> Haldol is a brand of haloperidol, which is the first of the
but yrophenone series of major tranquilizers. It is indicated for
use in the managenent of manifestations of psychotic disorders.
See Physicians’ Desk Reference 2155-56 (54!" Ed. 2000).




that M. Loza had been referred for physiotherapy, and that an X-
ray of the “lunbosacral spine” on August 8, 1973 showed netallic
fragnments in left flank. An X-ray of the “cervical spine” showed
| oss of cervical |ordosis.

M. Loza was exam ned and treated by Dr. Reveley at the VA
hospi tal on Novenber 22, 1974, February 7, 1975, and June 26, 1975.
He conpl ai ned of worseni ng headaches, sore | eft shoul der, anxiety,
hyperventilation, vertigo as in Mniere’' s syndrone, and poor
hearing since the 1970 booby trap explosion. Dr. Revel ey
prescri bed Hal dol and Darvon® for M. Loza's conditions on each
visit.

M. Loza was seen by soneone naned Johnson at the “OPMHC
(“out patient nmedical hospital clinic” perhaps) of the VA Hospital
on April 8, 1977. Johnson’s initials and profession are not clear
from the record. Johnson noted: “lncreasing headaches No
psychiatric Condition to account for headaches Don’t agree previous
dx of OBS Suggest neurol ogi cal consult EEG & shal |l [undeci pher abl e]
today. [a whole illegible sentence here] RTC [“return to clinic”

perhaps] 12 wks.” In the margin are notes suggesting the

8Darvon i s propoxyphene, a narcotic analgesic used to relieve mld
or noderate pain. See The Anerican Medical Association Guide to
Prescription and Over-the-Counter Drugs 469 (1t ed. 1988).




schedul i ng of “EEG5-10-77,” “Neurol ogical 5-10-77,” and “MHC 6- 13-
77". The notation also nentions “Acetam nophen.”’

On June 13, 1977, over a simlar “Johnson” signature an entry
under the heading “OPMHC’ appears as follows: “Neuro can’t find
anything wong wWith] this pt either[?] so maybe secondary gain
factors play a domnant role.® Cont[inue] present reginmen[.] RTC
12 wks[.]”

The preceding are the only entries in the record by Johnson.
The record does not reflect whether Johnson was a doctor, nurse or
sone ot her type of nedical technician. The entries are brusque and
cryptic, and they appear to have been nmde w thout taking or
reading M. Loza's nedical history or consulting the treating VA
physi ci ans. Al of M. Loza s treating physicians consistently
di agnosed and treated M. Loza for OBS, PTSD, or a simlar nental
or enotional disorder. Johnson expressed doubt but did not change
t he di agnosi s and ordered t he conti nuance of the regi nen prescri bed
by Dr. Reveley and the other treating doctors.

On July 23, 1979, M. Loza was seen at “OP/VHC' by a doctor

whose signature is nostly illegible, except for a clear, bold

"Acet am nophen i s a non-narcotic anal gesic used to relieve pain and
reduce fever. See The Anerican Medical Association GQuide to
Prescri ption and Over-the-Counter Drugs, at 215.

8 Secondary gain factors are the interpersonal or social
advant ages, such as attention, assistance, or synpathy, a person
gains indirectly from having an organic ill ness. See Stednman’s
Medical Dictionary, 698 (24'" ed. 1982).
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“MD.” behind his nane. The doctor noted: “Renmmins stable but
c[?] the sane somatic disconfor[ts?] Wfe works and he stays hone
drawi ng 900 sone dollars.” The doctor prescribed Haldol and
Ascriptin® for M. Loza's condition and scheduled himto “RTCin 24
wks.”

On Septenber 17, 1979, “V. Deinna[?] RN' saw M. Loza at the
VA hospital, recorded that he suffered a sudden onset of severe
upper back pain 5 days ago, and that his right great toe was very
painful to touch. Anot her entry below that in different
handwiting added that M. Loza had back pain, neck to buttocks
| ast 5-6 days and has “trauma, VIm N[?] Prmh[?] nervous disorder.”
The notation indicated that Haldol and Ascriptin had been
prescribed for M. Loza' s disorders.

On Cctober 8, 1980, M. Loza was exam ned and treated by Dr.
Flore, MD., at the nental hygiene clinic of the VA hospital. The
doctor continued to diagnose M. Loza's problemas “non psychotic
Organic Brain Syndronme” and “post traumatic neurosis.” The
patient reported a two day pul sati ng headache, di sturbed sl eep, and

| ess frequent nightmares. Dr. Flore determ ned that Stel azi ne!® had

SAscriptin is a conbination of alum num hydroxide, an antacid, and
codeine, a narcotic analgesic. See The Anerican Medical
Association Quide to Prescription and Over-the-Counter Drugs, at
224, 291.

St el azine is trifluoperazine, a phenothi azine anti psychotic agent
used for the synptomati c managenent of psychotic disorders and for
the short-term nmanagenent of nonpsychotic anxiety. See Anerican

11



been effective for M. Loza s anxiety. Dr. Flore prescribed
St el azi ne, Benadryl ! and Darvon for M. Loza for the treatnent of
his nental, enotional and other illnesses.

On January 21, 1981, M. Loza began therapy at the nenta
hygi ene clinic of the VA hospital where he was observed mainly by
Dr. J.M Cooney, Ph.D., and regi stered nurses. The record reflects
that he visited the clinic on May 27, 1981, June 4, 1981, August
28, 1981, Decenber 23, 1981, March 24, 1982, June 23, 1982, June
28, 1982, Septenber 22, 1982, Decenber 16, 1982, June 22, 1983,
Septenber 28, 1983, Decenber 14, 1983, March 9, 1984 and June 1,
1984. During this period M. Loza reported that he suffered from
headaches, dizzy spells, fainting and frequent neck pain. He was
adm ni stered Vistaril and Ascriptin. Dr. Flore noted his diagnosis
of OBS and posttraumatic neurosis on June 4, 1981 and August 28,
1981. On Decenber 23, 1981, Dr. Cooney acknow edged M. Loza s OBS
di agnosi s and recounted that M. Loza suffered fromheadaches t hree
to four times a week. On March 9, 1984, Dr. Cooney observed that
M. Loza still had frequent headaches and | osses of tenper, but no

t hought di sorder. Dr. Cooney on March 9, 1984, June 4, 1984,

Hospital Formulary Service Drug Information 2000, 2112 (42™ ed.
2000) .

1Benadryl is diphenhydramne, an antihistamne used to treat
all ergies and novenent disorders caused by antipsychotic drugs.
See The Anerican Medical Association Guide to Prescription and
Over-the-Counter Drugs, at 317.

12



Septenber 4, 1984, February 5, 1985 and August 20, 1985
consistently assessed Loza' s condition as “anxiety disorder” and
recogni zed a need for review of the patient’s nedications.

On February 19, 1986 the VArecords reflect conpl aints of back
pai n and headaches and the use of crutches because of foot pain.
The treating physician assessed M. Loza's condition as “Chronic
pai n; anxiety, generally well controlled.” Medical progress notes
dated March 13, 1986 reflect that M. Loza was continued on
Vistaril? and Ascriptin by an M D. whose identity is unclear from
the record. On May 14, 1986 and Septenber 10, 1986, M. Loza
conpl ai ned of headaches, i nsomni a, and was agai n assessed as havi ng
“anxiety.” A Decenber 2, 1986 assessnent perfornmed by Dr. Cooney
noted that M. Loza lost his tenper frequently but found no
evi dence of “mmjor depression.” On March 3, 1987, Dr. Cooney nade
an assessnent of “nonpsychotic Brain Syndrone” and called for a
referral to an MD. to review nedications.

On March 24, 1987 and June 22, 1987, M. Loza was seen by Dr.
Gayl ord, who diagnosed and treated his painful right foot as

“Metatarsalgia, right foot.”

2\listaril is hydroxyzine, a piperazine-derivative antihistam ne
used for the synptomatic nanagenent of anxiety and tension
associ ated with psychoneuroses and as an adjunct in patients with
organi ¢ di sease states who have associated anxiety. See Anerican
Hospital Fornulary Service Drug Information 2000, at 2227.
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On Septenber 1, 1987, Dr. Gaylord saw M. Loza and noted his
conplaints of severe pain of the right elbow which started
approxi mately 4-6 weeks prior and had gotten progressively worse;
he was unable to flex or |ift anything because of severe pain. Dr.
Gayl ord di agnosed his condition as “acute Tendinitis, Bursitis of
the right elbow” The doctor started M. Loza on Mdtrin and
continued a prescription for Allopurinol.*® On Cctober 1, 1987, Dr.
Gayl ord found that M. Loza's painful right el bow had not inproved,
sent for splint and referred himto Othopedics. On Decenber 28,
1987, he was seen by soneone in Othopedics whose signature is
uncl ear who ordered an increase in his Ascriptin.

On February 12, 1988, Dr. Gaylord saw M. Loza who conpl ai ned
of back pain which he related to a back injury in mlitary service.
The doctor diagnosed “low back syndrone, acute,” and prescribed
continuation of sanme nedicines, hard mattress, 2-3 hot baths daily
and no lifting.

On March 1, 1988, Dr. Cooney entered this assessnent: “100
percent service connected veteran — service connected for chronic
brain syndronme - Hx of anxiety - | see no evidence of significant
psychiatric disturbance - refer to MD. to review nedication.” On

Septenber 6, 1988, Dr. Cooney nmade the sane OBS assessnent and

BAl | opurinol is used primarily in the managenent of gout but the
drug also serves to lower high uric acid levels (hyperuricem a)
caused by other drugs. See The Anerican Medical Association Guide
to Prescription and Over-the-Counter Drugs, at 221.
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referred to an “MD.” who advised M. Loza to take 50-100 ny
Vistaril. On March 6, 1989, Dr. Cooney recorded that M. Loza was

servi ce connected for nonpsychotic brain syndrone,’ as well as
other injuries he sustained in conbat in Vietnam- He conpl ai ns of
menory and concentration difficulties and occasi onal anxiety.”

Progress notes taken by Dr. McCord on August 9, 1989 recogni ze
M. Loza’s diagnosis of anxiety and OBS. M. Loza conpl ai ned of
headaches, an ear infection, and leg, arm and back pain. Dr .
McCord described M. Loza s difficulties in managi ng the behavi or
of his daughter, and assessed M. Loza as suffering from mld
anxiety. On Novenber 8, 1989 and February 7, 1990, Dr. MCord’'s
progress notes indicate that M. Loza again conplained of pain in
his arm elbow and |legs but no serious nental problens were
det ect ed.

On QOctober 20, 1990, Dr. David Howe, MD., assisted by Dr.
Shapiro, MD., and Dr. Taylor, MD., performed surgery on M.
Loza’s right elbow. The chief conplaint, pertinent history, and
condition on adm ssion was: “greater than one year right |ateral
epi condylitis [which] continued to progress despite concentrated
treat nent including NSAI DS, anal gesics and el bow wap.” The maj or
operation perfornmed consisted of a lateral epicondylar repair
(conj oi ned tendon recession, partial annular |iganment resection,
partial ostectony of lateral epicondyle). M. Loza was

hospitalized August 19-21, 1990. He was discharged with his el bow

15



toremain in acast and wth instructions to engage in no vigorous
activity.

In the fall of 1990 M. Loza's wife divorced himand had the
court award him custody of their two children, ages 9 and 17. On
March 25, 1991, a long history was entered in M. Loza's VA
hospi tal nedical record, perhaps in connection with his transfer to
the out patient clinic. It was again noted that he suffered
service connected brain injury, abdomnal wall inpairnent and
| unbosacral strain; the assessnment of his problens renai ned: Non
Psychotic OBS and “adjustnment to adult |ife secondary to narital
probl ens.”

On Novenber 23, 1992, M. Loza was referred and acconpani ed by
a VA counsel or, Ruben Cano, MS W, to see Dr. Ceorge Cay, a
medi cal doctor at the VA hospital. M. Loza reported feeling
depressed. M. Cano said that M. Loza' s appetite fluctuated and
he wi t hdrew from ot hers. Dr. Cay noted that M. Loza “tends to
i sol ate” and opined that he was “not sure he (Loza) has much hope
for the future.” WM. Loza said, “l sit down and wonder whatever
happened to ny life.” M. Loza reported that he had experienced
insomia; a bad nenory due to OBS; a suicide attenpt which failed
because the gun jammed; occasional feelings of worthl essness; and
a desire not to live in the pain he suffered. Nevertheless, M.

Loza denied having any current suicidal thoughts. M. Cano

16



suggested that M. Loza transfer to the VA Waco PTSD unit.
Nortriptyline! was prescribed for his depression.

On Decenber 28, 1992, M. Loza was seen by Dr. Marcia M chal s,
Ph.D. M. Loza reported no side effects to taking Nortriptyline,
except dry nmouth. He did not feel that the nedicine was hel ping
hi mand his sleep was still disturbed. He did not exercise and he
slept only 2-4 hours each night. The doctor tripled M. Loza's
Nortriptyline intake. A February 19, 1993 appointnent with Dr.
M chals revealed that M. Loza still suffered from ni ght mares and
slept only 3 to 4 hours per night, but M. Loza clained to feel
“nore cal ni and had no crying spells since beginning Nortriptyline.
However, by February 25, 1993 M. Loza reported nightmares,
fl ashbacks and depressionto Dr. Mchals. M. Loza reported to Dr.
Mchals on February 26, 1993 that his sleep difficulties,
ni ght mares and f | ashbacks had conti nued, and that he had difficulty
controlling his anger and had even struck his son the previous
eveni ng.

M. Loza participated in VA sponsored group therapy sessions
fromMarch 24, 1982 until March 9, 1984 and has continued to attend

mont hl'y group sessions since April 25, 1991. M. Loza's first two

YNortriptyline is a dibenzocycl oheptene-derivative tricyclic
anti depressant. See Anerican Hospital Formulary Service Drug
| nformati on 2000, at 2036.
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years in group therapy went poorly. Dr. Cooney noted that M. Loza
appeared “slightly defensive and reluctant to speak in group.”

Dr. Cooney renoved M. Loza from group therapy on March 9,
1984 and initiated individual therapy. The i ndividual sessions
whi ch occurred before and after 1984 reveal sone of M. Loza's
continuing enotional difficulties. During an individual session
with Dr. Cooney on March 24, 1982, M. Loza described an incident
in which he becane angry with his wife and attenpted to shoot
hinmself, only to fail because the weapon would not |oad. During a
Decenber 2, 1986 interviewwth Dr. Cooney, M. Loza indicated he
was experiencing difficulty managi ng the behavior of his 13 year
ol d daughter. In a March 3, 1987 counseling session, M. Loza
expressed recurring doubt about the effectiveness of his nedication
and described his propensity to becone angry with famly nenbers.
A Septenber 1, 1987 consultation typifies many of the record
entries by recounting M. Loza's difficulty sleeping and his
recurring del usi ons concerning the presence of unknown i ndivi dual s
in his honme at night.

Al t hough M. Loza preferred individual sessions with Dr. Jeff
Cooney and Dr. M MCord he reentered group counseling wth ot her
veterans at the Veterans Readjustnent Counseling Center #703, or
the “Vet Center”, in Austin, Texas. Progress notes made during
these neetings by Dr. MCord portray M. Loza as wthdrawn,

suffering from physical pain, depression, isolation, headaches,

18



feelings of worthlessness and recurrent auditory and visual
hal | uci nati ons.

In group therapy on February 26, 1993, Dr. MCord noted that
M. Loza was “not doing well”, felt depressed and was not sl eepi ng.
During an August 26, 1993 group therapy session at the Vet Center,
Dr. McCord reported that M. Loza “talked reluctantly about his
near death experiences” but was “relieved to discover others in
group had sim lar experiences.” On October 28, 1993, M. Loza told
the group about a “recent incident in which he witnessed an auto
accident and l|later, when sone helicopters flew over, (he) had a
flashback (to Vietnam).” A nenber of the therapy group, who had
recei ved treatnent at the VA Waco PTSD unit, recommended that M.
Loza seek admission to that facility. But M. Loza replied he
could not |eave Austin because he had to care for his son.

On COctober 29, 1993, M. Loza confessed to VA social worker
Paul Berclof, A CS W, MS W, that he had been depressed and
pl agued by Vi etnam ni ghtmares since he quit taking his prescribed
medi cat i on. M. Loza told M. Berclof that he wanted to try
anti depressants again. M. Loza and M. Bercl of agreed on a pl an:
the patient would neet with Dr. Mchals, request permssion to
start taking antidepressant nedicine again, work with M. Bercl of
and M. Cano concerning his Vietnam ni ghtmares, and abstain from

drinking while on nedication.
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On the sane day, M. Loza saw Dr. Mchals and reported the
fl ashback incident that he had described to his therapy group. He
al so conplained of pain from his old injuries. Dr. Mchals
prescribed Sertraline® as treatnent for M. Loza's nedia
di sorders.

On Novenber 17, 1993, Vet Center therapists Ruben Cano and
John Ferguson stated that they had exam ned M. Loza and counsel ed
hi m over the past several years in individual and group sessions
wth regard to his Vietnam experiences. In their opinions, M.
Loza exhi bi ted synpt onol ogy characteristic of Post-Traumatic Stress
Di sorder (PTSD).

During a Novenber 30, 1993 visit with Dr. Mchals, M. Loza
stated that his condition had inproved after being placed on the
anti depressant Sertrali ne. However, on Decenber 30, 1993 Dr.
Mchals made the following entry showing a deterioration of M.
Loza’s nmental condition: “Vet states he has had a bad headache,
doesn’t renenber if he took |buprofen. Conpl ai ned of tenper
out bursts si nce decr easi ng Sertraline, famly st ays

away. ... Suggested pill container to help vet renenber if he’s taken

Sertraline is a napht hal enam ne-derivative anti depressant agent.
The drug is used in the treatnent of depressive affective (nood)
di sorders such as major depression. A maj or depressive episode
inplies a promnent and relatively persistent depressed or
dysphoric nood that wusually interferes with daily functioning
(nearly every day for at |east 2 weeks). See Anerican Hospita
Formul ary Service Drug Information 2000, at 2075-87.
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meds each day.” M. Loza continued to attend his nonthly veterans’
group neetings in Decenber 1993 and January 1994. At each neeti ng,
M. Loza conpl ai ned of serious physical pain.

At M. Loza's group counseling neetings with Dr. MCord on
April 28, 1994, May 26, 1994, June 23, 1994 and July 28, 1994, M.
Loza spoke of his “continuing problens with Vietnani and his
recurring nightmares. At the April 28, 1994 neeting of the retired
veterans’ group, M. Loza spoke of thinking about Vietnam when he
becane stressed. On May 26, 1994, Dr. McCord noticed that M. Loza
appeared upset that a Vet Center counselor he relied on had been
suspended, and M. Loza felt his “support” was gone. Dr. MCord
observed that M. Loza appeared “alert, sonewhat anxious and
angry”, and assessed M. Loza s condition as “PTSD.” At the June
23, 1994 neeting M. Loza spoke of his continuing nightmares. At
the July 28, 1994 neeting M. Loza spoke to the group about his
“continuing problens with Vietnam”

The record is replete with evidence of M. Loza s social
isolation. On April 9, 1974, April 25, 1974, Decenber 14, 1983,
February 6, 1991, May 30, 1991, Septenber 26, 1991 and Novenber 23,
1992, the record shows nunerous observations by therapists that M.
Loza often “isolates” hinself fromother people. On April 9, 1974,
Dr. Reveley reported M. Loza s “phobic trends” involving his
refusal to enter a theater with other people present, and on April

25, 1974 noted M. Loza' s “adjustnent reaction of adult life with
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marital conflicts.” Dr. Cooney repeatedly observed (in particular
on Decenber 14, 1983) that M. Loza appeared defensive and
reluctant to participate in group therapy. Dr. MCord noted in a
report on February 6, 1991 that M. Loza expressed a preference for
i ndi vi dual counseling and sought to avoid group sessions. After
convincing M. Loza to attend group therapy sessions, Dr. MCord
made nunerous not ations through 1991 and 1992 concerning M. Loza’s
reluctant participation in group settings. A Novenber 23, 1992 a
doctor’s entry noted M. Loza s tendency to isolate hinself from
ot hers.

M. Loza's separation and divorce from his wfe, |ack of

friends and estrangenent from his brothers and sisters further

evince his social wthdrawal. During the ALJ hearing M. Loza
testified: “I guess the only friend |I have right now would be ny
neighbor. He'll invite nme once in awhile, you know, call ne and

have coffee with himor sonetimes he knows that |’ msick...And he’s
the only one | can think of right now” 1In a disability report M.
Loza filled out at the request of the Social Security
Adm ni stration, he described his “social contacts” as consi sting of
“one friend” he fished with occasionally and his nother whom he
visited every two to three nonths. M. Loza's clinical record from
April 9, 1974 indicated that he had two brothers and seven sisters

in south Texas with whom he had no contact.
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At the ALJ hearing M. Loza testified to other war-rel ated
synptons of his OBS or PTSD, including “losing concentration a
| ot”, headaches, having trouble sleeping for weeks at a tine,
recurrent bl ackouts, bouts of anger, nightmares, hallucinations and
Vi et namWar “fl ashbacks.” M. Loza testified to his hallucinations
associated with the sounds of helicopters or |oud explosions. M.
Loza also testified that as he was rendering assi stance to an auto
accident victim a rescue helicopter flewover, and he hal |l uci nated
that he was in conbat again in Vietnam M. Loza further testified
that he was nervous in public places and had hardly any friends or
rel ati onshi ps ot her than his nother, ex-wife and two children. M.
Loza also entered into the adm nistrative record a disability card
i ssued by the Departnent of Veterans’ Affairs showing himto be 100
percent di sabl ed.

M. Loza's fornmer wife, Janie Loza, and daughter, M chelle
Tangunma Loza, gave statenents concerning his change in personality
and behavior followng his return from Vi et nam

My nane is Janie Loza, ex wife of Fidel Loza. W were

married from Jan-3-70 to Feb-4-90. Fi del was sent to

Vietnamin the end of January. A few nonths |ater [he]

was shot in conbat and was sent hone to a hospital to

recover. Wen he was rel eased and sent hone that’s when

the problens started. Fi del had recurrent nightmares,

suffered fromparanoi a of being in crowded pl aces and of

people. The sound of a fire cracker would send himto

the ground. One day we were going down a highway and a

car backfired and he suddenly told ne to duck because

t hey were gunshots. One of his night mares he had was to

start crawling around the bed in the m ddl e of the night
whil e he was asleep. | would ask himabout it the next
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morning and he would not have any recollection of it
happeni ng. Up to this day [11-10-93] he still has
fl ashbacks. A few weeks ago he was at ny house and |
turned on the ceiling fan and as soon as he heard the
noi se the fan was maki ng he had to | eave because it sound
to[o] much like a chopper overhead. (Helicopter) The
young man | sai d good-bye to after only a coupl e of weeks
being married to and was sent to war never returned

I nstead a stranger cane hone a young nman ol d before his
time wth shattered hopes and dreans. And | didn't know
how to hel p hi mor understand hi mbecause he is [not] the
only one, and many others |like himthat experienced the
War in Vietnam and it wll stay with themuntil the day
they die.

Regar ds,
S/ Janie T. Loza

Let nme start by telling you who | am M nane is
M chel |l e Tanguma Loza. | am 20 years old. 1’ve lived
wth ny father all these years. Through these years |’ ve
seen ny father go through sone harsh pains. He | ooks |i ke
a very heal thy man outsi de, but inside he has a | ot goi ng
on in their(sic). For one he has constant m graine
headaches, these headaches, at tinmes don’'t let himrel ax
and make himirritable at tinmes. These headaches occur
quite frequent nore than regul ar headaches. He al so has
bad feet. He can’t be on his feet for |ong periods of
time if he’s on his feet for a few hours as soon as he
gets off his feet, takes his shoes off his feet swell
i ke balloons. Once his feet swole up so bad his feet,
well his toes didn’t touch the carpet his bottomof his
foot had blown up. W constantly nassage his feet for
himto soothe the pain or he soaks themin hot water.

He also had sone problens with one of his arns he
couldn’t |[ift anything that was very heavy. He had to
get that arm operated on. He was then receiving very
pai nful shots in the el bow Hs elbow is still very
t ender.

My Fat her al so has very bad back problens. Their have
been many norni ngs where he was unable to even sit up in
bed. He was getting out of his truck once and his back
went out. My nother and | practically carried himinto
t he house because he was unable to get out of his truck
by hinsel f.

The col der weather, a lot of tinmes keeps himin bed
because of body aches. Wen ny father stays in bed | ate
it’s because he’'s not feeling well he’s usually up very
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early if he feels well.
| also know ny father has a lot of feelings inside

about Viet Nam | can tell by the look in his eyes and

a lot of poetry he’s witten about that place. He has

never really tal ked about it but a lot of his poetry says

alot.

| think it’s not fair nmy father went to Viet Nam and
fought and now has to pay for it everyday of the rest of
his life.
1. STANDARD COF REVI EW

On judicial review, the ALJ's determ nation that a claimant is
not di sabled will be upheld, if the findings of fact upon which it
i s based are supported by substantial evidence on the record as a
whole, and if it was reached through the application of proper
| egal standards. See 42 U S.C. 8§ 405(g); Geenspan v. Shalala, 38
F.3d 232, 236 (5'" Gr. 1994).

I11. DI SCUSSI ON

M. Loza argues that the ALJ' s determ nati on was not based on
findings of facts supported by the record as a whole, and that the
ALJ did not apply the proper |egal standards in determ ning that
his nental inpairnment was non-severe, in applying the nedical-
vocational guidelines to a case in which there are non-exertional
inpai rments, and in failing to anal yze the conbi ned effects of al
hi s physical and nental inpairnents.

A. Overview of Legal Principles Applicable

The Social Security Act provides for the paynent of insurance

benefits to persons who have contributed to the program and who
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suffer from a physical or nental disability. See 42 U S.C. 8§
423(a) (1) (D) (1991). “Disability” is defined as the “inability to
engage in any substantial gainful activity by reason of any
medi cal | y det erm nabl e physical or nental inpairnment which can be
expected to result in death or which has | asted or can be expected
to last for a continuous period of not less than 12 nonths....” 42
US C § 423(d)(1)(A); Bowen v. Yuckert, 482 U. S. 137, 140 (1987);
Anthony v. Sullivan, 954 F.2d 289, 292 (5" Cr. 1992). The Act
further provides that an individual is disabled “only if his
physi cal and nental inpairnent or inpairnents are of such severity
that he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage i n any
ot her kind of substantial gainful work which exists in the national
econony, regardl ess of whether such work exists in the immediate
area in which he lives, or whether a specific job vacancy exists
for him or whether he would be hired if he applied for work.” 42
U S.C § 423(d)(2)(A).

The Secretary pronul gated regul ati ons establishing afive step
sequenti al eval uation process for deci di ng whet her an i ndi vidual is
di sabled. See 20 C.F. R 88 404. 1520, 416.920. The first two steps
i nvol ve threshol d determ nations that the claimant is not presently
engaged in substantial gainful activity and has an inpairnent or
conbi nation of inpairnments which significantly limts his physical

or nental ability to do basic work activities. See 20 C F.R 88
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404. 1520, 404.1520(b)-(c), 416.920, 416.920(b)-(c). In the third
step, the nedical evidence of the claimant’s inpairnent(s) is
conpared to a list of inpairnments presuned severe enough to
precl ude any gainful activity. See 20 CF.R pt. 404, subpt. P

App. 1 (pt. A (1999). If the claimant’s inpairnent matches or is
equal to one of the listed inpairnents, he qualifies for benefits
without further inquiry.?® See 20 C F.R 8§ 404.1520(d),

416.920(d). If the person cannot qualify under the listings, the
eval uation proceeds to the fourth and fifth steps.! At these
steps, analysis is nade of whether the person can do his own past
wor k or any other work that exists in the national econony, in view
of his age, education, and work experience. |f he cannot do his
past work or other work, the claimant qualifies for benefits. See
20 CF.R 88 404.1520(e)-(f), 416.920(e)-(f); Sullivan v. Zebl ey,

493 U. S. 521, 525-26 (1990); Yuckert, 482 U. S. at 141-42; Anthony,

954 F.2d at 293.

1“1 f the inmpairnment nmeets or equals one of the listed inpairnents,
the claimant is conclusively presuned to be disabled. If the
inpairment is not one that is conclusively presuned to be
disabling, the evaluation proceeds to the fourth step....”
Yuckert, 482 U.S. at 141-42 (citing 20 C F.R 88 404.1520(e)
416.920(e)) .

7See Sullivan v. Zebley, 493 U S. 521, 532 (1990) (citing Yuckert,
482 U. S. at 141) (“if an adult's inpairnent ‘neets or equals one of
the listed inpairnents, the clainmant is conclusively presuned to be
di sabl ed. If the inpairnment is not one that is conclusively
presuned to be disabling, the evaluation proceeds to the fourth

step[.]"").
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In Stone v. Heckler, 752 F.2d 1099 (5'" Gir. 1985), this court
was confronted with another in a series of cases in which a
decisive adm nistrative determ nati on was nade agai nst disability
at step two on the grounds of non-severity through a literal
application of the Secretary’'s “severity” or “significant
[imtation” regulation.® The Stone court pointed out that this
Circuit had construed the regulation as setting the follow ng
standard in determ ning whether a claimant’s i npairnent i s severe:
""*TAln inpairnment can be considered as not severe only if it is a
slight abnormality [having] such mninmal effect on the individual
that it would not be expected to interfere with the individual's
ability to work, irrespective of age, education or work

experi ence. Stone, 752 F.2d at 1101 (quoting Estran v. Heckler,

745 F. 2d 340, 341 (5" Cir. 1984) and citing Martin v. Heckler, 748

8 The current version of this regulation has not changed since
Stone considered it in 1985 except for the addition of the phrase
“or conbination of inpairnents”, and reads:

(c) You nust have a severe inpairnent. | f you do not
have any inpai rnment or conbination of inpairnments which
significantly limts your physical or nental ability to
do basic work activities, we wll find that you do not
have a severe inpairnment and are, therefore, not
di sabled. We will not consider your age, education, and
wor k experience. However, it is possible for you to have
a period of disability for atine in the past even t hough
you do not now have a severe inpairnent.

20 C.F.R § 404.1520(c) (1999).
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F.2d 1027, 1032 (5'" Gir. 1984); Davis v. Heckler, 748 F.2d 293, 296
(5t Cir 1984)).

In Stone this court explained that a literal application of
the regulation would be inconsistent with the Act and its
| egislative history. See Stone, 752 F.2d at 1104-05. Because the
severity regulation defined “severe inpairnent” to include far
fewer conditions than the statute indicated, we adnonished the
Secretary not to use the severity regulation to systematically deny
benefits to statutorily eligible clainmnts. See id. at 1105.
“Al t hough we recognized in Stone that the fact finder is entitled
to follow a sequential process that disposes of appropriate cases
at an early stage, we also recognized that it is inpermssible to
conduct the evaluation in such a manner as to deny benefits to
i ndi viduals who are in fact unable to perform‘substantial gai nful
activity.’”” Anthony, 954 F.2d at 293 (quoting Stone, 752 F.2d at
1103).

Mor eover, the Stone court, in censuring msuse of the severity
regul ation, forewarned that we would "in the future assune that the
ALJ and the Appeals Council have applied an incorrect standard to
the severity requirenent unless the correct standard is set forth
by reference to this opinion or another of the sane effect, or by

an express statenent that the construction we give to 20 CF. R 8§
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404. 1520(c) is used." Stone, 752 F.2d at 1106; see al so Ant hony,
954 F.2d at 293-94.

After the Suprene Court’s decision in Bowen v. Yuckert, this
court addressed the issue of whether Yuckert had altered the
standard we announced in Stone. See Anthony, 954 F.2d at 294. W
concluded that it had not:

Yuckert sinply upheld the facial validity of the severity

regul ati on as an appropriate nmethod of streamining the

review process. Yuckert did not conclude that the
severity regulation properly interpreted the statutory
requi renments, and Yuckert did not purport to state the
proper definition of the term*®“severe inpairnment.” Thus,

Stone is not inconsistent wth the Suprene Court’s

pronouncenent in Yuckert; Stone nerely reasons that the

regul ation cannot be applied to summarily dismss,

W thout consideration of the remaining steps in the

sequential analysis, clains of those whose inpairnent is

nmore than a slight abnormality.
| d. That interpretation of the Stone requirenments as being
consistent with Yuckert has been recognized continuously as the
view of this Crcuit. See Spellman v. Shalala, 1 F.3d 357, 364
n.11 (5" CGr. 1993); Frizzell v. Sullivan, 937 F.2d 254, 255 (5'"
Cir. 1991); Harrell v. Bowen, 862 F.2d 471, 481 (5'" Cir. 1988);
Rodri guez v. Bowen, 857 F.2d 275, 278 (5'" Cir. 1988). Most other
Circuits agree that Yuckert does not displace prior limtations on
the Secretary’s reliance on the severity regulation. See, e.g.,

Glbert v. Apfel, 175 F.3d 602, 604 (8" Cir. 1999); D xon V.

Shal ala, 54 F. 3d 1019, 1030 (2d Cir. 1995); Bailey v. Sullivan, 885
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F.2d 52, 56-57 (3d Cr. 1989); H ggs v. Bowen, 880 F.2d 860, 863
(6" Cir. 1988); Yuckert v. Bowen, 841 F.2d 303, 306 (9" Cir. 1988);
Gonzal ez-Garcia v. Secretary of Heal th and Human Servi ces, 835 F. 2d
1, 2 (1st Cr. 1987); Stratton v. Bowen, 827 F.2d 1447, 1453 (11th
Cir. 1987); Brown v. Bowen, 827 F.2d 311, 312 (8" Cr. 1987)
(concluding that a mgjority of the Suprene Court adopted the
standard that “'[o]nly those claimants with slight abnormalities
that do not significantly limt any "basic work activity" can be
deni ed benefits w thout undertaking' the subsequent steps of the
sequential evaluation process.")(quoting Yuckert, 107 S. C. at

2298) . 19

19 This court in Anthony, 954 F.2d at 294, n.7 further noted that:

In Brown, the Eighth Grcuit concluded that a majority of
the Suprenme Court adopted a standard that provides that
"*Tolnly those claimants with slight abnormalities that
do not significantly limt any "basic work activity" can
be denied benefits w thout undertaking' the subsequent
steps of the sequential evaluation process.”" Brown v.
Bowen, 827 F.2d 311, 312 (8" Cr. 1987) (quoting
Yuckert, 107 S.Ct. at 2298 (O Connor, J., concurring)).
In so doing, the court noted that five justices--the
justices of the concurrence and the di ssent--agreed that
t he | anguage of the severity regul ati on cannot be used to
di squalify those who neet the statutory requirenents for
disability. Justice O Connor authored the concurrence in
Yuckert, joined by Justice Stevens, which expressed
concern that the severity regulation, as articul ated,
m ght erroneously permt the premature dismssal of
clains, but enphasized that this fact did not underm ne
the facial wvalidity of the regulation. Three other
justices--Justice Bl acknmun, Justice Brennan and Justice
Mar shal | - - di ssent ed.

It is wunclear whether Justice O Connor intended to
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B. The ALJ)' s Determ nation That M. Loza s Mental |npairnent Was
Non- Severe WAs Based On An Error O Law

The ALJ's adm nistrative determ nation that M. Loza did not
have any nmental inpairnent related disabilities was nade at step
two on the grounds that his nmental inpairnment was not severe. The
ALJ adverted only to the literal terns of 20 C F. R 8§ 404.1520(c)
as setting forth the criteria for that determ nation

The second step in the wevaluation process is a

determnation as to whether the <claimant has an

i npai rment or conbination of inpairnments which 1is

‘severe.’ A severe inpairnent is defined in the

Regul ations as one which significantly limts an

i ndi vidual’ s physical or nental ability to neet the basic

demands of work activity. 20 C.F.R 8§ 404.1520(c).

The ALJ based his conclusion that M. Loza' s nental inpairnent
was non-severe on his finding that “between April 27, 1979 and June
30, 1980,...the claimant [was] at nost, slightly restricted by his
mental inmpairnment in his activities of daily living.” Thus, the
ALJ did not apply the correct standard as set forth in Stone, which
hel d that an inpairnment can be considered as not severe only if it

is aslight abnormality having such m ninmal effect on an i ndivi dual

that it would not be expected to interfere with the individual’s

formulate a formal, precedent nmeking definition of the
term*“severe inpairnment.” Even if Justice O Connor did
so intend, we do not believe that she intended to
formulate a definition that differed in its application
fromour definition in Stone; Justice O Connor cited a
progenitor of Stone--Estran v. Heckler, 745 F. 2d 340, 341
(5" Cir. 1984)--as authority for her definition of
severe inpairnent.
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ability to work, irrespective of age, educati on or work experi ence.
The ALJ erroneously applied his own standard involving a slight
restrictionin “activities of daily living” instead of this court’s
standard based on a slight abnormality having such m ninmal effect
as would not be expected to interfere with “ability to work,
irrespective of age, education or work experience.” Stone, 752
F.2d at 1101; see also Brown v. Bowen, 864 F.2d 336, 337 (5" Cir.
1988) ; Hanpton v. Bowen, 785 F.2d 1308, 1311 (5'" Cir. 1986); Sewel |
v. Heckler, 764 F.2d 291, 294 (5'" Gr. 1985); Martin v. Heckler,
748 F.2d 1027, 1032-34 (5'" Gr. 1984).

The ALJ did not set forth the standard as it was construed in
Stone, refer to Stone or another decision of this court to the sane
effect, or expressly state that the construction this court gives
to 20 CF.R 8 404.1520(c) was used. Consequently, in accordance
with our holding in Stone, we nust assune that the ALJ and Appeal s
Counci |l applied an incorrect standard to the severity requirenent,
reverse the magi strate’s judgnent dismssing M. Loza s claim and
cause the <case to be remanded to the Conm ssioner for
reconsi derati on.

C. The ALJ’s Finding That M. Loza's Mental I|npairnment |s Non-
Severe Or Insignificant |Is Not Supported By Substantial Evidence
Based On The Record As A Wol e

The inquiry here is whether the record, read as a whole,

yi el ds such evi dence as woul d al |l ow a reasonable m nd to accept the
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concl usi ons reached by the ALJ. See Richardson v. Perales, 402
U S. 389, 401 (1971); Randall v. Sullivan, 956 F.2d 105, 109 (5"
Cr. 1992); Rivas, 475 F.2d at 257-58; Ward v. Cel ebrezze, 311 F. 2d
115, 116 (5'" Gir. 1963). Witten reports by physicians who have
exam ned the claimant setting forth nedical data are adm ssible in
evidence in a disability hearing and nay constitute evidence
supportive of findings by hearing exam ners. See Perales, 402 U. S.
at 402. “Medically acceptabl e evidence includes observati ons nade
by a physician during physical examnation and is not limted to
the narrow strictures of Ilaboratory findings or test results.”
vy, 898 F.2d at 1048-49. Medi cal evidence nust support a
physi cian’s diagnosis, but if it does “[t]he expert opinion[] of a
treating physician as to the existence of a disability [is] binding
on the fact-finder unless contradicted by substantial evidence to
the contrary.” Bastien v. Califano, 572 F.2d 908, 912 (2d Gr.
1978); see also 20 CF. R 8§ 404.1527(d)(2). *“Evidence” includes
medi cal history, statenents of the claimnt, decisions by any
gover nnental or non-governnental agency, and findi ngs nmade by the
admnistrative law judge levels. See 20 CF. R 8§ 404.1512(b)(1)-
(6). However, the determnations of other agencies, while
persuasi ve, do not bind the Social Security Adm nistration. See 20
C.F.R 8 404.1504. “[E]stablished policy provides that information

may be obtained fromfamly nenbers, friends, and fornmer enployers



regardi ng the course of the claimant’s condition.” [Ivy, 898 F.2d
at 1049. “[ N] oncont enpor aneous nedi cal records are relevant to the
determ nati on of whether onset occurred on the date all eged by the
claimant.” 1d. (citing Basinger v. Heckler, 725 F.2d 1166 (8" G r
1984); Soc. Sec.R 83-20, 1983 CE 109).

In determning whether a claimant’s physical or nental
inpai rments are of a sufficient nedical severity as could be the
basis of eligibility under the law, the ALJ is required to consider
the conbined effects of all inpairnments without regard to whet her
any such inpairnent, if considered separately, would be of
sufficient severity. See 20 C.F.R 8§ 404.1523; CrowW ey v. Apfel,
197 F. 3d 194, 197 (5" Gir. 1999); Anthony, 954 F.2d at 293; Sewel |,
764 F.2d at 294; Davis, 748 F.2d at 296; Estran, 745 F.2d at 341.
If the ALJ finds a nedically severe conbination of inpairnents,
“the conbined inpact of the inpairnents wll be considered
t hroughout the disability determ nation process.” 20 CF.R 8
404. 1523. Finally, it is clear that the ALJ nust consider all the
record evi dence and cannot “pick and choose” only the evidence that
supports his position. See Switzer v. Heckler, 742 F.2d 382, 385-
86 (7" Cir. 1984); Garfield v. Schweiker, 732 F.2d 605, 609 (7"
Cir. 1984); Geen v. Shalala, 852 F.Supp. 558, 568 (N D. Tex
1994); Arnstrong v. Sullivan, 814 F.Supp. 1364, 1373 (WD. Tex.

1993) .
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Aclaimant is eligible for benefits only if the onset of the
qual i fyi ng nedi cal inpairnment [or conbination of inpairnents] began
on or before the date the claimnt was | ast insured. See Ivy, 898
F.2d at 1048 (citing POVS § KI 25501.050(B)(1)). “d aimants bear
the burden of establishing a disabling condition before the
expiration of their insured status.” |d. (citing Mlamv. Bowen,
782 F.2d 1284 (5" Cir. 1986)). Factors relevant to the
determ nation of the date of disability include the individual’s
decl aration of the date of when the disability began, work history
and avail able nedical history. See id. (citing Soc.Sec. R 83-20,
1983 CE 109)). The clainmant’s stated onset date of disability is
to be used as the established date when it is consistent wth
avai |l abl e nedi cal evidence and may be rejected only if reasons are
articulated and the reasons given are supported by substantia
evidence. See Spellman, 1 F.3d at 361; Ivy, 898 F.2d at 1048.

The ALJ found that M. Loza had been diagnosed with a
nonpsychotic brain syndronme due to trauma in April 1974; that a
hospital sunmary report stated that he required follow up
treatnent; that he was considered conpetent to handl e funds due
him and a 90 day conval escence was reconmmended; that he received
no further treatnment for his nental inpairnment until COctober 1980;
that there was no record of ongoing nedical treatnment or therapy
for anxi ety between April 27, 1979 and June 30, 1980; and that the

claimant had recurrent and intrusive recollections of a traunatic
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experience which were a source of marked distress. From t hese
findings, the ALJ inferred that between April 27, 1979 and June 30,
1980 the claimant suffered from an anxiety related disorder by
whi ch he was “at nost, slightly restricted...in his activities of
daily living.” The ALJ concluded: “Considering all the evidence,
t he undersigned finds the claimant’s nental inpairnent to be a non-
severe inpairnent.”

The ALJ' s determ nation that M. Loza's nental inpairnment was
non-severe i s not supported by substantial evidence because, first,
the ALJ did not consider whether the conbined effects of all
i npai rments, nmental and physical, would be of sufficient severity.
See C.F.R 88 404.1520(a), 404.1523; CrowWey, 197 F.3d at 197,
Ant hony, 954 F.2d at 293; Sewell, 764 F.2d at 294; Davis, 748 F.2d
at 296; Estran, 745 F.2d at 341; second, the ALJ did not take into
account: (1) the VA's determnation that M. Loza had a service
connected 100 percent disability rating prior to and during the
rel evant period of April 27, 1979 through June 30, 1980; (2) Dr.
Revel ey’s determ nation on April 25, 1974 that M. Loza “cannot
return to full enploynent[,]” which has not been changed by Dr.
Revel ey or any other physician; (3) the consistent diagnosis and
treatment of M. Loza’s nental inpairnment as Oganic Brain
Syndrone, Chronic Brain Syndronme, or Post Traumatic Stress Di sorder
by several VA treating physicians from 1974, during the rel evant

period, and up to the date of the ALJ hearing; (4) the VAtreating
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physi ci ans’ regular prescription of powerful antipsychotic and
anti depressant drugs for M. Loza’'s nental inpairnent that began in
1974 and continued through the rel evant period and the date of the
ALJ hearing; (5) the overwhel m ng evidence of M. Loza’s inability
to maintain social interactions and other pertinent evidence of
conbi ned nental and physical inpairnents contained in M. Loza's
medi cal records.
(1) Veterans’ Adm nistration Determ nation

In 1973 or 1974, the Veterans’ Adm nistration determ ned that
M. Loza was 100 percent permanently disabled in connection with
mlitary service as the result of his Vi etnamWr conbat wounds and
experi ences. A VA rating of 100 percent service connected
disability is not legally binding on the Comm ssioner, but it is
evidence that is entitled to great weight and shoul d not have been
di sregarded by the ALJ. See Lathamv. Shalala, 36 F.3d 482, 483
(5'" Gir. 1994); Rodriguez v. Schwei ker, 640 F.2d 682, 686 (5" Cr
1981); Epps v. Harris, 624 F.2d 1267, 1274 (5'" Cir. 1980); DePaepe
v. Richardson, 464 F.2d 92, 101 (5'" Cr. 1972). The record
denonstrates that the VA 100 percent disability rating had not
changed at the tinme of the ALJ hearing and was in effect between
April 27, 1979 and June 30, 1980. In Rodriguez, 640 F.2d at 686,
this court stated that “[a]lthough the ALJ nentioned the Veteran's

Adm ni stration disability rating on Rodri guez, he obvi ously refused
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to give it nmuch weight.... A VA rating of 100% disability should
have been nore closely scrutinized by the ALJ.” In the present
case, the ALJ did not nention or scrutinize M. Loza’s VArating of
100 percent disability.
(2) Determ nations of Treating Physicians

On April 25, 1974, when M. Loza was transferred fromthe VA
hospi tal psychiatric ward to VA therapy, Dr. Reveley, his treating
physi ci an, specifically determ ned that M. Loza “cannot returnto
full enploynent.” In addition to Dr. Reveley, Dr. Gaylord, Dr.
Flore, Dr. Cooney and Dr. M chals di agnosed M. Loza as havi ng OBS
and treated himfor this condition fromApril 1974 through the date
of the ALJ hearing. There is no evidence that Dr. Reveley or any
of the other treating physicians have ever changed t he di agnosi s of
M. Loza s nedical conditions, his inability to work or his 100
percent service connected permanent disability status.

“This court has repeatedly held that ordinarily the opinions,
di agnoses and nedical evidence of a treating physician who is
famliar with the claimant’s injuries, treatnent, and responses
shoul d be accorded considerable weight in determning disability.”
Scott v. Heckler, 770 F.2d 482, 485 (5'" Cir. 1985) (citing Barajas
v. Heckler, 738 F.2d 641, 644 (5'" Cir. 1984); Smth v. Schweiker,
646 F.2d 1075, 1081 (5'" Cir. 1981); Perez v. Schweiker, 653 F.2d
997, 1001 (5'" Gir. 1981); Fruge v. Harris, 631 F.2d 1244, 1246 (5'"

Cr. 1980)). “The ALJ may give less weight to a treating
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physician’s opinion when ‘there is good cause shown to the
contrary[.]’” Scott, 770 F.2d at 485 (citing Perez, 653 F.2d at
1001; Smth, 646 F.2d at 1081; Fruge, 631 F.2d at 1246); accord
Newt on v. Apfel, 209 F.3d 448, 455-56 (5'" Cir. 2000); Leggett V.
Chater, 67 F.3d 558, 566 (5'" Gir. 1995); G eenspan, 38 F.3d at 237;
Moore v. Sullivan, 919 F.2d 901, 905 (5'" Gr. 1990).

In his opinion, the ALJ did not consider Dr. Reveley’'s
determ nation on April 25, 1974 that M. Loza could not return to
full enploynment. Simlarly, the ALJ did not advert to the treating
physi ci ans’ conti nui ng di agnoses of OBS and PTSD and treat nent of
M. Loza for those conditions before, during and after his period
of eligibility. No good cause appears in the ALJ opinion or in the
record to justify the ALJ’s failure to give “considerable weight”
to the treating doctors’ nedical evidence. See Scott, 770 F.2d at
485. The ALJ cannot reject a nedical opinion wthout an
expl anat i on. See Strickland v. Harris, 615 F.2d 1103, 1110 (5"
Cir. 1980); CGoodley v. Harris, 608 F.2d 234, 236 (5'" Cr. 1979).
The ALJ is not at liberty to make a nedi cal judgnent regarding the
ability or disability of a claimant to engage in gainful activity,
where such inference is not warranted by clinical findings. See
Spencer V. Schwei ker, 678 F.2d 42, 45 (5" dGir. 1982) .
Consequently, the ALJ and the Comm ssioner commtted reversible

error by failing to accord “great weight” to the nmedical reports of
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the treating physicians. See Fraga v. Bowen, 810 F.2d 1296, 1304
n.8 (5" Cir. 1987); Fruge, 631 F.2d at 1246.

(3) Prospective And Retrospective Effects
O Diagnoses O Conditions

Further, “[o] nce evidence has been presented which supports a
finding that a given condition exists it is presuned in the absence
of proof to the contrary that the <condition has renained
unchanged.” Rivas, 475 F.2d at 258 (citing Hall v. Cel ebrezze, 314
F.2d 686, 688 (6'" Cir. 1963)); Byerly v. Heckler, 744 F.2d 1143,
1144 (5" Cir. 1984); Taylor v. Heckler, 742 F.2d 253, 254 (5" Cir.
1984); Richardson v. Heckler, 750 F.2d 506, 509 (6" Cir.
1984) (nedi cal evidence of Korean War rel ated PTSD avai |l abl e i n 1953
supported a finding of disability and presunption of its
conti nuance which the Secretary failed to overcone with evidence of
i nprovenent in claimnt’s condition); Dotson v. Schwei ker, 719 F. 2d
80, 82 (4'" Gir. 1983); Kuzmn v. Schwei ker, 714 F.2d 1233, 1237 (3d
Cr. 1983); Schauer v. Schweiker, 675 F.2d 55, 59 n.4 (2d Grr.
1982); accord Prevette v. R chardson, 316 F. Supp. 144, 146 (D. S. C.
1970). The record as a whol e shows no genuine inprovenent in M.
Loza’s nental and physical inpairnents. The ALJ's findings
suggesting the contrary are not supported by substantial evidence
on the record as a whole for the reasons already stated and those

to be given later.
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On the other hand, “‘[s]ubsequent nedical evidence is [also]
relevant. .. because it may bear upon the severity of the claimnt’s
condition before the expiration of his or her insured status.’”
vy, 898 F.2d at 1049 (citing Basinger, 725 F.2d at 1169; Parsons
v. Heckler, 739 F.2d 1334 (8'" Cir. 1984)). Retrospective nedical
di agnoses of PTSD, even if uncorroborated by contenporaneous
medi cal reports but corroborated by lay evidence relating back to
the clainmed periods of disability, can support a finding of past
i npai r ment . See Likes v. Callahan, 112 F.3d 189, 190 (5'" Cr.
1997) (“* PTSD i s an unstable condition that nay not nanifest itself
until well after the stressful event which caused it, and may wax
and wane after manifestation.”” 1d. at 191 (quoting and adopting
the rule of Jones v. Chater, 65 F.3d 102, 103 (8" GCir. 1995)). In
addition to the primary nedical evidence, the record contains
reports by famly nenbers, therapists and counselors of M. Loza’'s
hal | uci nati ons, social wthdrawal and other synptons of PTSD and
OBS before and after his insured status had | apsed. The ALJ's
failure to recogni ze the exi stence and significance of this cogent
evi dence further denonstrates that the adm ni strative determ nation
is not supported by substantial evidence on the record as a whol e.

(4) Antipsychotic and Anti depressant Mdi cations
The ALJ did not take into account the evidence concerning the

nature and quantity of nedications that M. Loza's treating
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physi ci ans prescribed for his nental inpairnent and disability
before, during and after the period in question. The ALJ neither
elicited testinmony nor nmade any findings regarding the timng,
purpose or effect of the antipsychotic drugs and other nedicines

that were prescribed for M. Loza between 1974 and the date of the
ALJ hearing. M. Loza was placed on Hal dol?° by Dr. Revel ey during

his April 1974 confinenent at the Ain R Teague Center. On
Novenber 22, 1974, February 7, 1975 and June 26, 1975 Dr. Revel ey
prescribed Darvon? and Hal dol. Dr. Johnson prescribed
acet am nophen?? on April 8, 1977. A nedical doctor whose nane is
not clear fromthe record prescribed Hal dol and Ascriptin? on July
23, 1978 and Septenber 17, 1979. On April 7, 1980, October 8,
1980, and February 10, 1981, Dr. Flore, MD., prescribed
Ascriptin, Stelazine? and Benadryl?>. Stel azine was prescribed by
Dr. Flore on August 28, 1981, and he prescribed Stel azine and
Ascriptin on Decenber 23, 1981. On June 28, 1982, M. Loza was

taken off Stelazine by Dr. Lipt and placed on Ascriptin and

20See supra note 5.
2lSee supra note 6.
22See supra note 7.
28See supra note 9.
24See supra note 10.

2°See supra note 11.

43



Vistaril?, Dr. Lipt prescribed Vistaril on Septenber 22, 1982, and
both Vistaril and Ascriptin on Decenber 16, 1982, June 22, 1983,
Decenber 14, 1983, June 1, 1984, Septenber 4, 1984, February 5,
1985, August 20, 1985, March 13, 1986 and Septenber 22, 1986. On
March 3, 1987 Dr. Lipt prescribed only Vistaril for M. Loza. Dr.
Gayl ord prescribed Allopurinol? on June 22, 1987, presumably to
[ower the uric acid levels in the claimnt’s blood. M. Loza
received Motrin and Tyl enol fromDr. Gaylord, and Vistaril fromDr.
Li pt on Septenber 1, 1987. A nedical doctor with an illegible
signature prescribed Vistaril on March 1, 1988. Dr. MCorm ck
refilled M. Loza's Hydroxyzi ne (presumably Stel azi ne) prescription
on August 30, 1989 to help the claimnt rest. However, Dr.
McCorm ck cancel ed the Hydroxyzine prescription on Novenber 13,
1989 and prescribed Ibuprofen and D phenhydram ne?® (the
anti histam ne present in Benadryl). Dr. MCorm ck issued anot her
prescription for |buprofen and D phenhydram ne on August 8, 1990.
After a Motrin prescription froma nedical doctor with anillegible

signature on March 4, 1992, M. Loza was placed on Nortriptyline?®

26See supra note 12.
2’See supra note 13.
28D phenhydram ne i s an anti hi stam ne soneti mes used as a nighttine

sleep aid for the short-termmanagenent of insomia. See Anerican
Hospital Fornulary Service Drug Information 2000, at 25-29.

2%See supra note 14.



by another doctor on Novenber 23, 1992. Dr. Mchals prescribed
Nortriptyline on Decenber 28, 1992 and subsequently cancel ed the
prescription on February 19, 1993. On Cctober 29, 1993 Dr. Mchal s
started M. Loza on Sertraline.® An unidentified medical doctor
prescribed Verapam | to control blood pressure on Novenber 22,
1993, March 2, 1994 and Septenber 30, 1994. Sertraline dosage was
decreased by Dr. Mchals on Novenber 30, 1993 but returned to
earlier levels at M. Loza s request on Decenber 30, 1993.

The history of M. Loza's extensive nedical treatnent with
anti psychotic and other nood altering nedications not only
i ndi cates the presence of a disabling nental illness but also the
possi bility of nmedication side effects that coul d render a cl ai mant
di sabled or at least contribute to a disability. See Cowart V.
Schwei ker, 662 F.2d 731, 737 (11" Gir. 1981)(citing 20 C.F.R Pt.
404, Subpart P, App. 1, 8 11.00 (1981); Figueroa v. Secretary of
HEW 585 F.2d 551 (1t Cr. 1978)). The |ack of consideration of
the antipsychotics, anti depressants, and other nedications
admnistered to M. Loza before, during and after the period of
April 27, 1979 to June 30, 1980 as evidence of nental inpairnent
and disability further denonstrates that the ALJ s findi ngs of fact
are not substantially supported by the record when viewed as a

whol e.

30See supra note 15.
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(5 ALJ's Findings Contrary to Overwhel m ng Evidence of M.
Loza’s Inability to Maintain Social Functioning; Disregard of
O her Pertinent Evidence in Medical Record

The ALJ found that “[T]he claimant’s ability to maintain
social functioning was only slightly limted by his nental
inpairnment....There is nothing in the nedical record to suggest
that the claimant was socially inhibited by his nental inpairnent.”
The ALJ’ s finding is fundanentally at odds with the evidence. Dr.
Revel ey on April 9, 1974 noted M. Loza’s “phobic trends” and his
refusal to enter a theater with other people present. Dr. Reveley
al so recogni zed M. Loza s “adjustnent reaction of adult life with
marital conflicts.” Mdreover, M. Loza' s testinony before the ALJ
reveals his social inmpoverishnment: “lI can’t be around -- | get
nervous around a |l ot of people. For along tinme | couldn’t even go
into a novie theater because | couldn’t have nobody sitting behind
me.” M. Loza's fornmer wife Janie in her letter al so describes his
paranoi a and fear of crowds. After years of marital problens, she
divorced himin 1990. On June 28, 1982 M. Loza confided to Dr.
Cooney his suicide attenpt after an argunment with his wfe. An
August 9, 1989 nedical report conpleted by Dr. MCord nakes
reference to the msbehavior of M. Loza' s daughter and his
dysfunctional relationship wth her. Finally, on February 26,
1993, M. Loza admtted striking his son the previous evening.

Doctors observed that M. Loza appeared unwilling or unable to

participate in group therapy from 1982 to 1983, and, consequently,
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he was renoved to individual therapy. On Novenber 23, 1992, Dr.
Ceorge Clay commented that M. Loza “tends to isolate.” M. Loza
testified that he only has one friend, his neighbor. In a
disability report he filled out for the SSA he described his
“social contacts” as one friend he fished with and his nother. The
avai | abl e nedical records show he has two brothers and seven
sisters in south Texas. Yet the evidence indicates that M. Loza
has withdrawn froma social relationship with them

The ALJ al so did not indicate that he had given consideration
to M. Loza's tinnitus, hearing loss, inability to concentrate,
abdom nal wall inpairnment, |unbosacral strain, hallucinations, and
ot her nental and physical inpairnment synptons.

(6) Summary

The ALJ found that between April 27, 1979 and June 30, 1980,
M. Loza was “at nost, slightly restricted by his nental inpairnment
in his activities of daily living.” In making this determ nation
the ALJ did not consider the totality of the evidence relevant to
M. Loza’'s nental and physical inpairnents, including the VA
determ nation  of 100 percent di sability; Dr. Revel ey’ s
determnation that M. Loza could not return to full enploynent;
t he repeat ed di agnoses of M. Loza’s PTSD and OBS; the prospective
and retrospective significance of determnations by treating
physi ci ans and therapists of M. Loza’'s PTSD and OBS; the nature

and quantity of the treating physicians’ admnistration of

47



anti psychotics, antidepressants, and other nedications; and the
cl ai mant’ s wounded and weakened abdom nal wall and back, back pain,
acute back sprain, headaches, depr essi on, hal | uci nati ons,
nightmares, insomia, tinnitus, hearing |l|oss, nenory |oss,
concentration loss, difficulties in anger nmanagenent and soci al
i sol ati on. Consequently, the record viewed as a whol e does not
contain substanti al evidence supporting an admnistrative
determ nation that the conbination of M. Loza s nental and
physical inpairnments did not exceed the level of ®“a slight
abnormality [having] such mnimal effect...that it would not be
expected to interfere with the individual’'s ability to work,
irrespective of age, education or work experience.” Stone, 752
F.2d at 1101 (internal quotes and citations omtted).

D. The ALJ's Use of the Medical -Vocational Guidelines
Was | nproper And Must Be Reconsi dered

After considering M. Loza s physical inpairnents, the ALJ
concl uded that “[b] ased on exertional capacity for nedi umwork, and
the clai mant’ s age, educati on and wor k experi ence, Section 404. 1569
and Rul e 203. 28, Appendi x 2, Subpart P, Regulations No. 4, directs
a conclusion of ‘not disabled ”. However, based on the record as
a whole, it cannot be said that the ALJ's reliance solely on the
Medi cal - Vocational Guidelines at the fifth level in this case was
a correct application of the proper |egal standards. “Use of the

‘Gid Rules’ is appropriate when it is established that a cl ai mant
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suffers only fromexertional inpairnents, or that the claimant’s
nonexertional inpairnments do not significantly affect his residual
functional capacity.” Crowey, 197 F.3d at 199. Mor eover, the
Secretary bears the burden at the fifth step of establishing that
the claimant i s capable of perform ng work in the national econony.
See Leggett, 67 F.3d at 565 n.11l; G eenspan, 38 F.3d at 236.

W have determned that the AL)'s finding that M. Loza's
mental inpairnent was non-severe was not reached through the
application of the proper |egal standard and was not supported by
substanti al evidence on the record. Accordingly, if it should be
determned on remand that M. Loza’s non-exertional nental
inpai rments during the period of disability were not nerely a
slight abnormality of mniml effect on ability to work, the ALJ' s
reliance on the Gid Rules at the fifth level also constitutes
error and nust be reconsidered. See Newton, 209 F.3d at 458
Crow ey, 197 F.3d at 199; Fraga, 810 F.2d at 1304; Dellolio v.
Heckl er, 705 F.2d 123, 127-28 (5'" Cir. 1983); Thomas v. Schwei ker,
666 F.2d 999, 1004 (5" Gir. 1982).

E. Failure to Enploy Proper Legal Standards By Not Consi dering
t he Conbi ned Effects of |npairnments

The ALJ erred by separately evaluating the consequence of M.
Loza’ s nental and physical inpairnments and by not considering their
conbi ned effects. The law of this Crcuit requires consideration

of the conbined effect of inpairnents: “The well-settled rule in
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this Grcuit is that in naking a determnation as to disability,
the ALJ nust analyze both the ‘disabling effect of each of the
claimant’s ailnments’ and the ‘conbined effect of all of these
inpai rments.’” Fraga, 810 F.2d at 1305 (citing Dellolio, 705 F. 2d
at 128).

The ALJ's disposition of the present case bears a strong
resenblance to the situation encountered by this court in
Strickland v. Harris:

The ALJ failed to address at all a fact issue raised

herein which was essential to a conclusion of no

disability, nanely, the degree of inpairnent caused by

t he conbi nation of physical and nental nedical problens.

Dodsworth v. Celebrezze, 349 F.2d 312 (5'" Cr. 1965).

The ALJ addressed certain of the claimant’s conplaints

separately, tending to mnimze them (sonetines despite

quite strong evidence to the contrary, see note 4 supra),

but he devoted no di scussion and made no factfindi ngs as

to disability indicated as arising fromthe interaction

or cunulation of even those nedical problens whose

exi stence he acknow edged or did not rule out.

Strickland, 615 F.2d at 1110; see also, e.g., Scott, 770 F.2d at
487 (“Al though the ALJ stated that he had ‘carefully considered the
entire record in this case,” his ‘evaluation of the evidence’
addresses each inpairnment separately and does not specifically
di scuss the interaction or cunulation of all of the claimant's
medi cal problens.”). Thus, the interaction or cunul ation of all of
M. Loza's nental and physical nedical problens and inpairnents

al so nust be addressed on remand.

V. CONCLUSI ON
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For the aforementioned reasons, we REVERSE the district
court’s judgnment affirm ng the Comm ssioner’s deci sion, and REMAND
the case to the district court with instructions to vacate the
Comm ssi oner’ s deci sion and remand t he case to the Conmm ssi oner for
further consideration and proceedings in accordance with this

opi ni on.
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