REVI SED, APRIL 28, 2000
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50554

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

FRANKLI N Y WRI GHT, JR; ANNETTE RYAN
WRI GHT, al so known as Annette S Wi ght,
al so known as Annette Kaufman Wi ght;
ROBERT E BARGER
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Western District of Texas

April 27, 2000
Bef ore REYNALDO G GARZA, H Gd NBOTHAM and BENAVIDES, Circuit
Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Thi s appeal presents various challenges to the tax evasion-
related convictions of Franklin Wight, his wife Annette Wi ght,
and Franklin's attorney and tax preparer, Robert Barger. Barger
al so appeals his sentence. W reject the defendants’ | egal
challenges to the convictions and find that the evidence was
sufficient to support each of the verdicts. Because it appears
that the district court believed it could not downward depart under
t he Sent enci ng Gui del i nes based on a di screpancy i n sentences anong
the co-defendants, we remand for the re-sentencing of Barger.



The charges against all of the defendants stem from tax
deficiencies owed by Franklin Wight for 1986, 1987 and 1988.
Col I ection proceedings began in 1988, and the Internal Revenue
Service (“IRS") and Franklin began a |ong period of negotiation.

I n August 1992, Barger submtted an Offer in Conprom se to the
RS and set up a $5,000-a-nonth paynment plan for Franklin, which
Franklin followed until Decenber 1994. Al t hough the offer was
substantial, the IRS eventually rejected it because Franklin fail ed
to provide required additional information. Through seizures and
voluntary paynents, however, Franklin eventually paid about
$490,000 toward his tax liability of $419,000, not including
penal ties and interest.

Franklin and Annette married in 1989, after Franklin
accunul ated his deficiency. The governnent charged Annette with
assisting Franklin in hiding assets fromthe IRS. [|In August 1992,
while the Ofer in Conprom se was pendi ng, Annette decided to sel
the hone she had owned before her marriage to Franklin and buy a
new house. Annette clains that she was unable to secure financing
for the hone because of Franklin’s tax problens. She asked a
friend, Caroline Haggard, to buy the honme in Haggard’s nanme and
stated that she would assune the nortgage once the tax issues had
been resolved. Haggard agreed to this arrangenent.

Frankl i n and Annette brought her al nost $150, 000 for t he house
in a bag containing $100 bills. Franklin told Haggard that the
cash was noney fromhis |l aw practice. Haggard testified at trial

that the Wights assured her that the taxes had been paid on the



nmoney but warned that she shoul d avoi d depositing the funds in the
bank to avoid problens with the |IRS.

Haggard decided to deposit the noney anyway, resulting in a
report to the IRS. She called Barger for advice, and Barger asked
her why she had deposited the noney when she had been told not to.
Barger also participated in the honme purchase in other ways: he
assi sted Haggard in gathering financial records in order to qualify
for the nortgage; drew up papers transferring the nortgage to
Annette; and | oaned Franklin $64, 000 for the renmai nder of the down
paynment. In April 1993, Barger submtted an anendnent to the O fer
in Conprom se stating that the Wights had sold their house because
they could no | onger make nortgage paynents and were now renting.
The formdid not |ist the new hone as potential community property.

The governnent indicted the Wights, Barger and Haggard for
conspiracy to defraud, Franklin for tax evasion, and Barger for
maki ng fal se statenents. Haggard, also facing prosecution on
unrel ated Medicaid fraud charges, plead guilty to all charges and
testified on behalf of the government. A jury found all three of
the others guilty.?! The district court sentenced Franklin to
concurrent 12-nonth terns. Annette received five years’ probation
so that she could care for the couple’s small children. Bar ger
recei ved concurrent 18-nmonth terns; his sentence included a two-
poi nt enhancenent for use of a special skill. Haggard attenpted to

W thdraw her plea after the trial, claimng that she was i nnocent

!Barger was acquitted on one of the counts of nmaking false
st at enment s.



of the tax charges; her appeal proceeded separately and was
rejected by a panel of this court. At issue today are the appeals
of the other three defendants.

|1

All three defendants raise several |egal challenges to the
convictions. First, they claimthat the convictions are inproper
because Franklin had no underlying tax deficiency. Franklin
contends that he owed only interest and penalties and coul d not be
prosecuted for evasion if no tax was owed.

The Suprenme Court has held that the elenents of Interna
Revenue Code (“I.R C.”) 8§ 7201, the provision crimnalizing the
evasion of taxes, include the existence of a “tax deficiency.”?
Wiile 8§ 7201 does not describe “tax deficiency,” it is defined
el sewhere in the | RC as the anount by which the tax exceeds the tax
reported on the return plus the amobunts previously assessed as a
tax deficiency.® The IRC specifically excludes interest frombeing
treated as tax for purposes of deficiency procedures.* The
Sentencing CQuidelines also exclude interest and penalties in
assessing the penalty for tax evasion.®

Al t hough the deficiency procedures are separate from the

crimnal liability provisions, we are persuaded that the definition

2See Sansone v. United States, 380 U. S. 343, 351 (1965).

See | .R C. 8§ 6211.
‘See 8§ 6601(e).

°See U. S. SENTENCI NG GUI DELI NES MANUAL 8§ 2T1.1 & App. Notes; United
States v. Cdenents, 73 F.3d 1330, 1339 (5th Cr. 1996).
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of “tax liability” excluding penalties and interest extends to

8§ 7201. We decline to assune a broader neaning for a “tax
deficiency” under 8§ 7201 than under the deficiency proceedings
provi sion, especially when 8 7201 attaches crimnal liability to
the debt owed. The Quidelines nerely confirmour conclusion.
Franklin fails to denonstrate, however, that he owed no tax
during the all eged period of evasion. Although his total paynents
eventual |y exceeded his tax owed, the IRS collected a significant
portion of the paid amounts through seizure. The IRS applied the
sei zed anounts according toits nornmal procedure, whichis first to
extingui sh the taxpayer’s total tax, interest and penalties for the
earliest year owed.S? Franklin cites no authority for the
proposition that his requests as to how the I RS should apply his
vol untary paynents nust also have been honored as to the seized
amounts.’ Wthout having all of the seized anobunts first applied
to his tax liability, Franklin continued to have a tax deficiency.?
The defendants al so argue that the indi ctnents under 18 U. S. C
8§ 371 inpermssibly varied from the proof presented at trial
Section 371 has two prongs: it prohibits a conspiracy to commt an

of fense against the United States, or one to defraud the United

6See Rev. Ruling 73-305, 1973-2 C.B. 43, anended by Rev.
Ruling 79-284, 1979-2 C.B. 83.

W& are unpersuaded that Franklin had such a right under the
Due Process C ause of the Constitution.

8Even if successful, this argunent would affect only the
. R C. 8 7201 conviction and not the convictions based on
conspiracy under 18 U.S.C. §8 381. The latter provision prohibits
the defrauding of the United States, not just the evasion of taxes.
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States. The first prong refers to specific offenses crimnalized
el sewhere in the federal code; the second stands independently.
The governnent charged the defendants with conspiracy to defraud.
Franklin argues that the defrauding indictnent was inpermssible
because the alleged conduct coul d have been charged as a specific
of fense: concealing incone or assets fromthe |IRS.

Franklin relies on United States v. M narik, which held that

t he governnent nust proceed under the nore specific clause of § 371
if it applies.® Mounarik, however, has since been linmted: it now
applies only when the taxpayer’s duties are technical, the
violation was too isolated to conprise a “conspiracy to defraud,”
and the defendant receives no specific notice of the crines
charged.® Here, the conduct was not a nmere technical violation of
the tax code, the allegations went beyond a single incident of
violation, and the indictnent, which exhaustively set forth the
governnent’s allegations, gave specific notice of the crines
char ged.
Finally, the three defendants seek a notion for new tria

based on Haggard's post-trial attenpts to w thdraw her plea.

Haggard told several individuals that she believed she was not

°875 F.2d 1186, 1193-94 (6th G r. 1989).

See United States v. Khalife, 106 F.3d 1300, 1304-06 (6th
Cr. 1997). Oher courts also followthis rule. See United States
v. Goulding, 26 F.3d 656, 663 (7th Cr. 1994); United States v.
Not ch, 939 F.2d 895, 901 (10th Cr. 1991).

1The defendants concede that their Singleton argunent
regardi ng Haggard’'s testinony is foreclosed by United States V.
Webster, 162 F.3d 308 (5th Cr. 1998).
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guilty of conspiracy to defraud the | RS but had been pressured into
pleading to avoid a nore severe penalty regarding the Medicaid
fraud. Because Haggard has never denied the truthful ness of her
testinony regarding the three other defendants, however, her
assertion of her own innocence is immaterial to the other three
convi ctions. The denial of a new trial was not an abuse of
di scretion.
1]

Franklin and Annette each challenge the sufficiency of the
evidence to support the jury verdicts. To establish a conspiracy
under 18 U. S.C. 8 371, the governnment nust prove (1) an agreenent
(2) tocommt acrinme and (3) an overt act conmtted by one of the
conspirators in furtherance of the agreenent.!? A conviction under
|. R C. 8 7201 requires a showing of willful ness, a tax deficiency,
and an affirmative act constituting evasion.?®

There was sufficient evidence to support Franklin's and
Annette’ s convictions. Key evidence included Haggard’' s testinony
regarding the delivery of the cash. Wile Annette’s purchase of
t he honme coul d have been bona fide, even if she accepted noney from
Franklin for the house, the manner of paynent, including the bag of
cash and Franklin’s comments, gave rise to an inference of ill egal
activity. |In addition, Annette’s clains that she wanted t he house

to be hers alone are contradi cted by Franklin's fundi ng of the down

12See United States v. Gay, 96 F.3d 769, 772-73 (5th Gr.
1996) .

13See Sansone, 380 U.S. at 351.
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paynment. The jury could reasonably have inferred fromthis account
that Franklin and Annette conspired to hide assets fromthe I|IRS,
and that Franklin thus attenpted to evade the paynent of his tax
defi ci ency.

|V

Bar ger chal |l enges the sufficiency of the evidence agai nst him
as well as his sentence. He argues that there is insufficient
evidence of his involvenent in the conspiracy because his
assi stance with the purchase of the hone was innocent. Bar ger
further argues that there was insufficient evidence regarding his
fal se statenent conviction. To establish a violation of 18 U S.C
8§ 1001(a)(3), the government nust show a statenent that is false
and material and made knowingly and willfully.

We find support for both counts of Barger’s conviction. On
the anended O fer in Conpromse form he omtted any reference to
Franklin’s possible ownership interest in the honme and stated that
the Wights were renting their residence because they could not
make house paynents. Barger’s involvenent with the hone purchase
was sufficient to infer that he knew that sone of the down paynent
m ght be Franklin’s funds, thus requiring himto |ist the hone as
potential comrunity property, and that he knew that the Wights
were able to make paynents on a house. H s involvenent also

provi des sufficient evidence to support the conspiracy conviction.

14See United States v. Puente, 982 F.2d 156, 158 (5th Cir.
1993).




Hi s reproach to Haggard after she had deposited t he noney i ndi cat ed
his intimte knowl edge with the details of the transaction.

Barger raises two challenges to his sentence. He argues that
the district court <clearly erred in applying a two-Ievel
enhancenent for the use of a special skill and that it erred in
failing to recognize that it could shorten Barger’s sentence based
on sentencing disparities.

The district court found that Barger’s special skills as a
Certified Public Accountant and tax attorney were essential to the
evasi on schene. Wile Barger’s contribution to the schene was not
particul arly sophisticated, part of it did involve his preparation
of the Ofer in Conprom se and ot her | egal docunents. Because this
use of special skills did further the conspiracy, it was not
clearly erroneous for the district court to apply the enhancenent.

Bar ger argues for a downward departure based on t he sentencing
di sparity between Franklin, the taxpayer, and Barger, who pl ayed a
nmuch nore peripheral role and did not profit fromthe crine.®® 1In

Koon v. United States, the Suprene Court held that departure

factors should normal ly not be rul ed out on a categorical basis and
that courts nmay depart if the case is outside the Cuidelines’
heart| and. ® After the Seventh Circuit categorically denied

departures based on di screpanci es anong co-defendants’ sentences,

BFranklin will serve his tinme
liqi

n a hal fway house. Wth an 18-
mont h sentence, Barger is ine f

[
igible for the hal fway program
See 116 S. Ct. 2035, 2051 (1996).
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t he Suprene Court renmanded the case for reconsideration in |ight of
Koon. 7

This court may review a district court’s refusal to grant a
downwar d departure only if the district court m stakenly concl uded
that the Quidelines did not pernmt the departure.?® Fromour review
of the sentencing transcript, it is evident that the district court
was troubled by the discrepancy in sentences between Franklin and
Bar ger. The district court concluded, “I still don't |ike how
[ Barger] can be assessed nore tine. And |I'm already giving him
time for the attorney role, but | find no — | don’t have a basis
here to depart, though.” Al though this candid coment was
doubtl ess not intended to be a full explication of the court’s
rational e, the court appears to have believed that the di screpancy
could not be a basis for a downward departure. W remand to the
district court for re-sentencing.

W find no legal grounds warranting reversal of any of the
convictions: Franklin had a tax deficiency for purposes of |.R C
8§ 7201; the indictnment was proper; and Haggard s recantation i s not
material to any of the defendants’ convictions. There was
sufficient evidence to convict the Wights and Barger of conspiracy
to defraud, Franklin of evasion, and Barger of nmaking false
statenents. The district court did not clearly err in applying the

speci al skill enhancenent to Barger’s sentence. As it appears that

"See United States v. Meza, 127 F.3d 545, 547-48 (7th Cir.
1997).

8See United States v. Palner, 122 F.3d 215, 222 (5th Cir.
1997).
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the district court believed that the Sentencing Guidelines did not
permt a downward departure based on discrepancies in sentences
anong co-defendants, we REMAND for the re-sentencing of Barger.

AFFI RVED AS TO FRANKLI N VWRI GHT AND ANNETTE WRI GHT; REMANDED
FOR THE RE- SENTENCI NG OF ROBERT BARCER
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