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The panel hereby wthdraws its previous opinion and
substitutes the foll ow ng:

Plaintiffs-Appellants claimthat the at-1arge, by-place,
maj ority-vote elections for positions on the AH SD board of
trustees dilute their votes as Hi spanics in violation of Section 2
of the Voting R ghts Act of 1965. See 42 U . S.C. § 1973 (1994) (as
anended). The district court found that the Plaintiffs failed to
make out a vote dilution claimbecause they could not prove, under
the first dngles threshold factor, that Hi spanics are a
“sufficiently Jlarge and geographically conpact [group] to

constitute a majority in a single-nenber district.” Thornburg v.

G ngles, 478 U.S. 30, 50, 106 S. C. 2752, 2766 (1986). Al the
i ssues on appeal involve proof of the first G ngles factor. I n
particular, we reject the appellants’ contention that a “majority”
may be less than 50% of the citizen voting-age popul ation. As
appel lants’ other contentions fare no better, the judgnent is

af firned.

The School District conceded at trial that the
Plaintiffs’' denonstration district! did conprise a mpjority of

Hi spani ¢ voting-age citizens according to 1990 census data. The

! The “denonstration district” is the hypothetical single-
menber district used by voting rights plaintiffs to denonstrate
that they can satisfy the first Gngles factor (i.e., that their
group could constitute a majority in a single-nmenber district).
Because the AH SD Board of Trustees has seven nenbers, the
Plaintiffs nust propose a denonstration district that would be
appropriate if the at-large district were divided into seven
si ngl e-nmenber districts.



School District, however, presented evidence that denographic
changes between the 1990 census and the 1997 trial had elimnated
that majority. AHISDis a small district in which a few strategic
| and- use changes could and did significantly alter the district’s
popul ati on and nei ghbor hood et hnic m x.

The School District’s evidence was presented in expert
testinony by Dr. Bill Rives, a denographer. Using the 1990 census
data as a baseline, Rives investigated post-1990 changes in the
school district’s housing stock to determ ne howthe popul ati on had
changed inthe Plaintiffs’ denonstration district and in the school
district at large. He testified that this nethodology is “by far
the nost popular denobgraphic estimation technique” and 1is
especially appropriate for small areas.

Rives testified that two main trends conbined to |eave
t he Plaintiffs’ denonstration si ngl e- nenber di strict
“under popul ated” in 1997. Since 1990, the denonstration district
had |ost population (and the proportion of Hi spanics in the
denonstration district declined) because a | arge apartnent conpl ex
had cl osed, been renovated, and reopened with a snaller nunber of
residents. Sinmultaneously, the population of the school district
at large had increased because of substantial new residential
devel opnent in the Lincoln Heights area (fornmerly a quarry and
cenent plant), outside the denonstration district. As a result of
t hese changes, the Plaintiffs’ denonstration district no |onger
approached one-seventh of the school district’s population, and

thus could not be a proper single-nenber district.
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To correct for the underpopul ation, Rives added territory
to the denonstration district. He added a contiguous area to the
north that had been included in sone of the appellants’ prior
proposed denonstration districts. That northern area ran clear to
t he edge of the school district and had just about the right nunber
of people to nmake a proper district. Furthernore, if it were not
added to the Plaintiffs’ district, the northern area woul d have to
be attached to a different district via a mle-long, narrow strip
of unpopul ated | and. After the northern area was added to the
denonstration district popul ation, H spanics nmade up only 47. 9% of
the voting-age citizen population of the revised denonstration
district. Even if the denonstration district were then partially
depopul ated (by 8. 1%of the ideal population), this nunber woul d be
48. 3%

The general thrust of Rives' s testinony had been clear
for sonme tine before trial. For exanple, in a Novenber 1996
affidavit attached to the Defendants’ Response to Plaintiffs’
Motion for Partial Sunmary Judgnent, Rives had explained that no
additions to the Plaintiffs’ proposed denonstration district could
sufficiently increase the Hi spanic popul ati on because “[t] here are
no Hispanic-majority blocks that are adjacent to the proposed
district.” As the trial grew nearer, Rives updated his anal ysis,
redoi ng cal cul ati ons based on nore recent data fromthe apartnent
conpl exes about the ethnicity of their residents. Utimtely, the

district court relied on Rives's April 1997 Report.



Much of the controversy in the case cones from Rives’s
August 1997 Report. In July 1997, updated rental rolls becane
avai l abl e from The Reserve, the | arge apartnent conplex within the
Plaintiffs’ denonstration district that had been renovated and
reopened since the 1990 census. Rives then recalculated the
results in his April 1997 report after |earning that The Reserve
had a slightly higher proportion of Hi spanic residents than he had
earlier believed. But he also corrected a calculation error inhis
April Report that had understated population growh in the school
district at |arge. Nevert hel ess, he concluded that the revised
data still did not yield a majority of Hi spanics anbng voti ng-age
citizens withinthe Plaintiffs’ denonstration district. The August
Report was given to the Plaintiffs in early August 1997, not |ong
before the original trial setting. On August 22, however, the
district court reset the trial for Mnday, Septenber 15.

The Plaintiffs’ proffered expert w tness, George Korbel,
clains that he was surprised by the conclusions in R ves s August
Report. In response, Korbel scranbled the week before the
Septenber trial date to conduct a door-to-door survey of the
residents in a small area to the south of the denonstration
district. He thought he could find there a high proportion of
Hi spanic residents that could increase their denonstration
district’s population without diluting its H spanic nmgjority. At
4.:21 p.M on Friday, Septenber 12, the Plaintiffs faxed to the

School District’s counsel a letter disclosing the existence of this



new survey. At 4:13 p.M on Saturday, Septenber 13, the Plaintiffs
faxed the data fromthe survey.

On the Monday norning set for trial, Septenber 15, the
School District filed a notion to strike the survey on grounds of
unfair surprise. The Plaintiffs’ lawer told the district court
that their case in chief would rest entirely on 1990 census dat a,
but that if R ves testified for the School District that nore
current data changed the Hi spanic mgjority, then the Plaintiffs
m ght use the recent survey as rebuttal testinony. The district
court postponed until rebuttal any ruling on the notion to strike
and granted a notion in limne to prevent nention of the survey
during the case in chief or cross-exan nation. During the
Plaintiffs rebuttal, the School District renewed its objections to
the survey evidence, and the district court granted the notion to
strike. The Plaintiffs filed an offer of proof as to what their
expert wtness would have testified about the survey.

In its findings of fact and conclusions of |aw, the
district court reiterated that Korbel’s survey constituted unfair
surprise and was excluded wunder Local Rule CV-16(e). To
accommodate the Plaintiffs’ objections to the |ateness of Rives’'s
August Report, the district court decided to rely solely upon the
April Report, which it found to be “thoroughly docunented, [wth]
a high degree of accuracy,” and “clear, cogent, and convincing
enough to override the presunptive correctness of the prior
decenni al census.” Relying on Rives's report, the district court

found that the Plaintiffs had not proved a denonstration district
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with | ess than 10%popul ati on devi ati on that included nore than 50%
Hi spani cs anong its voting-age citizens.

On appeal, the Plaintiffs present three argunents: that
they were not required to neet a “bright Iine” test of 50%Hi spanic
voting-age citizens in their denonstration district; that the
School District’s evidence did not adequately overcone the presuned
accuracy of the 1990 census data; and that the district court
abused its discretion in excluding Korbel’s proposed rebuttal
testi nony about the |ast-m nute, door-to-door survey.

.
This court reviews district court “findings on the

G ngles threshold requirenents for clear error.” Leagque of United

Latin Am Citizens v. Roscoe Indep. Sch. Dist., 123 F. 3d 843, 847

(5th Gr. 1997). See also Gngles, 478 U.S. at 77-79, 106 S. C

at 2780-81. A district court’s refusal to allow an expert to
testify as a rebuttal wtness may be overturned only for abuse of

di scretion. See Tranpbnte v. Fibreboard Corp., 947 F.2d 762, 764

(5th Gr. 1991); Bradley v. United States, 866 F.2d 120, 124 (5th

Cir. 1989).
L1l

The Suprene Court has established a three-part threshol d
inquiry when a racial or ethnic mnority group asserts that its
di stinctive votes have been subnerged by the racial mpjority in a
mul ti menber legislative district. The mnority group nust be able
to (1) “denonstrate that it is sufficiently Jlarge and
geographically conpact to constitute a majority in a single-nenber
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district,” (2) “show that it is politically cohesive,” and (3)
“denonstrate that the white majority votes sufficiently as a bl oc
to enable it -- in the absence of special circunstances ... --
usually to defeat the mnority's preferred candidate.” G ngles,
478 U.S. at 50-51, 106 S .. at 2766-67.

The Plaintiffs here argue that the district court erred
in applying the first Gngles factor as a “bright [|ine”
requi renent. The Plaintiffs advert to the general purpose of the
G ngles factors, which is to provide a framework for show ng that
there could be “a single-nmenber district in which they could el ect
candi dates of their choice.” This is intended to support the
proposition that the Plaintiffs need only show generally their
el ectoral potential. The Plaintiffs further argue that the Suprene
Court has disavowed “nechanical[]” application of the G ngles
factors.? And they conplain that the district court did not
evaluate evidence of vote dilution under the totality of the
ci rcunstances test.

All of these conplaints are baseless. In reality, this
court has interpreted the G ngles factors as a bright line test.

Each factor nust be proved before it is necessary to proceed to the

2 In Voinovich v. Quilter, the Suprene Court did say, “the
G ngles factors cannot be applied nechanically and w thout regard
to the nature of the claim” 507 U S. 146, 158, 113 S. C. 1149,
1157 (1993). The Court did so, however, because it was adapting
the G ngles test, which was desi gned for chall enges to mul ti nenber
districts, so that it could be used for chall enges to the packing
of mnority voters into existing single-nmenber districts. Because
t hat changed context is not relevant to this case, which chall enges
a multinmenber district, plaintiffs have no need to invoke non-
mechani cal application of the G ngles factors.
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totality of the circunstances test. W have repeatedly di sposed of
vote dilution cases on the principle that “[f]ailure to establish

any one of these threshold requirenents is fatal.” Canpos v. Gty

of Houston, 113 F.3d 544, 547 (5th Cr. 1997); accord Rangel v.

Morales, 8 F.3d 242, 249 (5th Gr. 1993); Overton v. Cty of

Austin, 871 F.2d 529, 538 (5th Cr. 1989). See also Gowe V.

Em son, 507 U. S. 25, 40-41, 113 S. C. 1075, 1084 (1993) (“Unless
[the three G ngles factors] are established, there neither has been
a wong nor can be a renedy.”).

Furthernore, contrary tothe Plaintiffs’ suggestion, this
court has required vote dilution claimants to prove that their
mnority group exceeds 50% of the relevant population in the
denonstration district. In G ngles, the Suprene Court required
plaintiffs to denonstrate “a mgjority.” 478 U. S. at 50, 106 S. C.
at 2766. Both of the Fifth Crcuit cases cited by the Plaintiffs
assuned that 50% was the threshold for “mjority” and sinply
addressed what evidence could be used to prove that the 50%

threshold was net. In Brewer v. Ham the court acknow edged t hat

a super-majority of black residents could be used to prove that

bl acks constituted a majority of voting-age residents. See 876

F.2d 448, 452 (5th Gr. 1989) (citing cases wth raw super-

majorities of 65.9% 71.5% and higher). In Westwego |1, this

court repeated Brewer’'s hol ding and expanded on it in a footnote.
The footnote, nuch cited by the Plaintiffs, explained that those
plaintiffs “unable to produce hard data” on voting-age popul ati on

because of the way census data are coll ected and reported woul d be
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able to submt “other probative evidence” to prove voting-age

popul ati on. See Westwego Citizens for Better Gov't v. Gty of

West wego, 906 F.2d 1042, 1045 n.3 (5th Cr. 1990). I n context,
Westwego I1’s statenents did not alter what nust be proved, only
what can be used to prove it. The Plaintiffs still nust neet their

burden of proving that H spanics constitute nore than 50% of the
rel evant population in their denonstration district.

Finally, this court has already determ ned what factors
limt the relevant population in the district: voting-age and

citizenship. This was nmade clear in Canpos v. Gty of Houston, 113

F.3d 544, 548 (5th G r. 1997) (courts “nust consider the citizen
voting-age population” in evaluating the first G ngles factor).

See also Perez v. Pasadena Indep. Sch. Dist., 165 F.3d 368, 372

(5th Gr. 1999). G ven that the Suprenme Court has avoided the
i ssue of what population to use for the first G ngles factor,?® and
that other circuits have used the sane approach as Canpos,* the

district court used the correct |egal test here.

3 See Johnson v. De Grandy, 512 U.S. 997, 1008-09, 114 S. C.
2647, 2656-57 (1994); Gowe v. Enmison, 507 U S. 25, 38 n.4, 113 S
Ct. 1075, 1083 n.4 (1993).

4 See Negron v. Gty of Mam Beach, 113 F.3d 1563 (11th Cir.
1997) (using citizen voting-age population for first Gngles
factor); Ronero v. Gty of Ponpbna, 883 F.2d 1418 (9th Cr. 1989)
(sanme), overruled in part on other grounds by Townshend v. Hol man
Consulting Corp., 914 F. 2d 1136, 1141 (9th Cr. 1990). Cf. Barnett
v. Gty of Chicago, 141 F.3d 699, 704 (7th Gr. 1998) (Posner,
CJ.) (using citizen voting-age ©population to determne
proportionality for Section 2 challenge to gerrymandering of
single-nmenber districts), cert. denied sub nom Bialczak v.
Barnett, 118 S. . 2372 (1998).

10



| V.

Inthis case, evaluating the district court’s application
of that test involves two questions: whether the School Board’'s
evi dence was adequate to counter the Plaintiffs’ census data, and
whet her the district court abused its discretion in excluding the

Plaintiffs’ proposed rebuttal evidence.

A
Except for a cavil, the parties and the district court
essentially agree about what standard should be required to
overcone census data.®> As the district court summarized it:
[Clensus figures are presuned accurate until proven

ot herwi se. Proof of changed figures nmust be thoroughly
docunent ed, have a hi gh degree of accuracy, and be cl ear,

> The cavil is that Plaintiffs attenpt to articulate a two-
step test: “The decennial census is controlling unless there exists
‘clear, cogent and convi nci ng evidence’ that the decennial figures
are no longer valid and that other figures are valid.” For this
proposition, however, they cite only Garza v. County of Los
Angel es, 756 F. Supp. 1298, 1345 (C.D. Cal. 1990). In fact, the
Garza court specifically rejected the notion of a two-step test:

17. In order to overcone the presunption in favor of
the 1980 census data, plaintiffs need not denobnstrate
that the census was inaccurate.

18. It is sufficient to conclude that there has been
signi fi cant denographi c changes [sic] since the decenni al
census and that there exist[] post-decennial population
data that nore accurately reflect[] evidence of the
current denographic conditions.
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cogent and convincing to override the presunptive
correctness of the prior decennial census.

This standard appears to be an elaboration on one used by the

Seventh Circuit. See McNeil v. Springfield Park Dist., 851 F.2d

937, 946 (7th Cir. 1988). Two Fifth Circuit cases are relevant.®

The first is Westwego |1, which, as nentioned above, opened the

door to the use of non-census data when census data are not

sufficiently probative of the voting-age proportion of a

popul ation. See Westwego, 906 F.2d at 1045 n. 3. The second is
Perez, in which this court affirmed a district court’s decision
that the plaintiffs’ popul ation projections were too unreliable to
overcone 1990 census data. See Perez, 165 F.3d at 373. Based on
West wego and Perez, the district court properly acknow edged the
persuasi veness of census data while admtting evidence that
denonstrated its inaccuracy in this case. Because the district
court found that the School Board’ s 1997 popul ati on data overcane
the 1990 census figures, the question is whether that finding was

clearly erroneous.

6 The only Suprenme Court authority on this matter is indirect.
See Karcher v. Daggett, 462 U S. 725, 732 n.4, 103 S. C. 2653,
2659 n.4 (1983) (in reapportionnent, a state cannot “correct”
census figures “in a haphazard, 1inconsistent, or conjectural
manner”); Kirkpatrick v. Preisler, 394 U S 526, 535 89 S.
1225, 1231 (1969) (a state can consider post-census popul ation
shifts inredistrictingif its findings are “thoroughly docunented
and applied throughout the state in a systematic, not an ad hoc,
manner”). The Ninth Crcuit refused to apply the Seventh Grcuit’s
“hi gh standard” of “clear and convi nci ng” evidence “in a case where
i ntentional discrimnation has been proved, and the data is nerely
to be used in fashioning a renedy.” Garza v. County of Los
Angel es, 918 F.2d 763, 773 n. 3 (9th Cr. 1990).
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The Plaintiffs present a laundry |ist of purported
probl enms concerning the nethodol ogy of Rives, the School Board’'s
denogr aphi cs expert. The School Board's responses as well as
Rives’s cross-examnation at trial suffice to show that the
Plaintiffs’ challenges are generally m sdirected, exaggerations of
hypot heti cal probl ens, based upon criticisns of assunptions that
pl ayed no role in Rives’s nethodol ogy, or based on the analysis in
Ri ves’ s superseded 1995 reports. The Plaintiffs’ nobst enphatic
argunent -- that R ves hinself admtted his April Report was
“wong” -- is overstated, because Rives did so only in the context
of expl ai ni ng how t he August Report was based on nore current data
and corrected a calculation error. Ri ves’s adm ssions did not
af fect the underlying finding of both the April and August Reports:
the Plaintiffs’ denonstration district did not contain a majority
of Hi spanic voting-age citizens.

The general description of Rives’'s nethodol ogy given
above reveals that the G ngles | issues in this case do not involve
any conplicated statistical fornmul ae or tests of significance that

m ght bedazzl e or banboozle an unwary district court. Cf. Overton

v. Gty of Austin, 871 F.2d 529, 544-45 (5th Gr. 1989) (Jones, J.,

concurring) (discussing sone district courts’ ill-founded
assunptions about the levels at which correlation coefficients
becone statistically significant). The data here were relatively
sinple; their manipulation involved only rudinentary arithnetic.
Under these circunstances, the district court did not

clearly err in deciding that Rives’s report denonstrated sufficient
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post - census denographi ¢ changes to erode the H spanic majority in
the Plaintiffs’ denonstration district. In doing so, we take
special note of the School Board s responses to the Plaintiffs’
three weightiest nethodological criticisnms, each of which the
district court could have credited wthout commtting clear error:
(1) the housing stock nethodology can be appropriate for
calculating population changes in small areas, (2) it was
appropriate to account for sone apartnent conpl exes by projecting
their i mm nent popul ations at the end of ongoi ng | ease-up peri ods,
and (3) despite sone | apses, the nmunicipal power conpany’ s records
of new electrical hook-ups were an accurate gauge of newy
devel oped housing in the entire school district. Further, the
School Board’s nethodol ogy was nmuch nore sophisticated than the
crude straight-line population projection that was rejected in

Perez. See Perez v. Pasadena Indep. Sch. Dist., 958 F. Supp. 1196,

1212-13 (S.D. Tex. 1997), aff’'d, 165 F.3d at 373 (5th CGr. 1999).
B

Even if the district court properly credited the School
Board’ s post-census denographi ¢ evi dence, the Plaintiffs argue that
it abused its discretion by excluding their proposed rebuttal
evi dence about post-census popul ati ons.

The district court excluded any evidence from Korbel’s
| ast-m nute survey “because it unfairly surprised the Defendants,”

citing WD. Tex. R CV-16(e), under which the district court may,
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“upon the show ng of good cause,” permt a party to suppl enent the
witten sunmary of an expert’s proposed testinony.’

On appeal, the Plaintiffs offer two reasons why their
evidence was not an unfair surprise: (1) Korbel had testified in
hi s deposition that H spanic popul ati on was avai |l abl e south of the
denonstration district; and (2) the survey was done in response to
“new net hodol ogi es and nunbers” in Rives’'s August Report and was
made avail able as soon as it was conpl et ed.

The Plaintiffs’ first reason fails to account for how
nmoder n di scovery handl es expert w tnesses. The Local Rul e required
a “witten sunmary of [Korbel’s] proposed testinony.” It further
required that sunmary to include “the basis of the opinions which
purport to be the testinony of the wtness” and “specific
references to any exhibits that wll be used by the witness in
support of any opinions.” WD. Tex. R CV-16(e) & note. It can
scarcely be maintained that Korbel’s cursory reference in a
deposition could serve as adequate notice of his intent to rely on
a door-to-door survey of a specific neighborhood. Nor could that
deposition response have provided sufficient information for the
School Board to prepare to cross-exam ne Korbel about the survey.

G. Sierra dub v. Cedar Point Gl Co., 73 F.3d 546, 571 (5th Cr

" Alternatively, in a footnote, the district court noted that
t he net hodol ogy and execution of Korbel’s survey were too flawed
for the results to overcone the presunptive correctness of the 1990
census. Al t hough it appears quite conpelling, the School Board
does not press this line of argunent, and we need not pursue it
since we hold that the evidence was properly excluded due to unfair
surpri se.
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1996) (initial expert disclosures not sufficiently “conplete and
detailed” to neet discovery order).

The Plaintiffs’ second reason takes no account of the
fact that the district court relied only upon Rives's April Report,
the adm ssibility of which the Plaintiffs never contested. |If the
survey was made necessary only by the novelty of the August Report,
then apparently it could not have been detrinental to the
Plaintiffs to exclude both.

In sum the court did not abuse its discretion by
excluding this evidence for unfair surprise when the proffering
party failed to neet its duty to supplenent its expert discl osures.

See Alldread v Gty of Grenada, 988 F.2d 1425, 1436 (5th Cr. 1993)

(no error in excluding expert witness’ testinony when information
crucial to understanding it was not provided until two weeks prior

totrial); MIls v. Beech Aircraft Corp., 886 F.2d 758, 764 (5th

Cir. 1989) (proper use of discretion to exclude results fromtests

conducted by plaintiffs’ expert the week before trial).?8

8 The survey evidence was al so unnecessary once the district
court excluded the District’s August Report. This satisfies the
first factor of a four-factor test that has sonetinmes been applied
in evaluating a district court’s exercise of discretion: “(1) the
i nportance of the witness’'s testinony; (2) the prejudice to the
opposing party of allowng the witness to testify; (3) the
possi bility of curing such prejudice by granting a continuance; and
(4) the explanation, if any, for the party’'s failure to identify
the witness.” Bradley v. United States, 866 F.2d 120, 125 (5th
Cir. 1989). See also Sierra ub, 73 F.3d at 572 (using sane four
factors in evaluating exclusion of evidence as sanction for
violating discovery order). The Plaintiffs would al so appear to
fare quite poorly on the fourth factor, since it was obvious from
t he beginning that the School D strict would present evidence of
1997 popul ation. Neither party addresses the four-factor test on
appeal, though the School District discussed it in its origina
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Because it was not an abuse of discretion to exclude the
survey results on the grounds of wunfair surprise, we need not
address whether Korbel’s survey would have constituted proper
rebuttal testinony.

V.

For the foregoing reasons, the district court properly
pl aced the burden on the Plaintiffs to prove a mjority of
Hi spanics anbng voting-age citizens in their denonstration
district; the district court did not clearly err in finding the
School Board presented sufficient evidence to prove denographic
changes since the census; and the district court did not abuse its
discretioninexcluding the Plaintiffs’ proposed rebuttal testinony
for unfair surprise.

The judgnent of the district court is AFFI RVED

nmotion to strike.
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