UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40679

SAN JUANI TA SANCHEZ; REYES H. SANCHEZ,
I ndi viduals Heirs at Law, Statutory Beneficiaries, and
Legal Representatives of and on behalf of the
Estate of Reyes R Sanchez, Deceased,

Plaintiffs - Appellants,
VERSUS
LI GGETT & MYERS, | NCORPCORATED, ET AL,
Def endant s,

LI GGETT & MYERS, | NCORPORATED; BROOKE GROUP, LI M TED;

LI GGETT GROUP, | NCORPORATED, BROWN & W LLI AMSON TOBACCO
CORPORATI ON, Individually and as Successor by nerger
to the Anerican Tobacco Conpany; BRI TI SH AMERI CAN TOBACCO
COVPANY, LI M TED; BATUS HOLDI NGS, | NCORPORATED; PHILIP
MORRI S, | NCORPORATED, R J. REYNCOLDS TOBACCO COWVPANY;
LORI LLARD TOBACCO COMPANY; UNI TED STATES TOBACCO COVPANY;
H LL & KNOALTQON, | NCORPORATED, THE COUNCI L FOR TOBACCO
RESEARCH USA, | NCORPORATED, I ndividually and as successor
to the Tobacco Industry Research Comm ttee; THE TOBACCO
| NSTI TUTE, | NCORPORATED;, SHOCK, HARDY & BACON, P.C.,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas

August 25, 1999
Before EMLIO M GARZA, DeMOSS, and PARKER, Circuit Judges.

DeMOSS, Circuit Judge:
Reyes R Sanchez began snoking in or around 1957, at the age of
ten. Over the course of his |life he snoked several different brands

of cigarettes. 1In 1995, Sanchez was diagnosed with throat cancer.



He died in 1996. The plaintiffs in this case, referred to herein as
“Sanchez Famly,” are Sanchez’s estate, surviving spouse, and heirs
or statutory beneficiaries at |aw The defendants, referred to
herein as “Tobacco Conpanies,” are cigarette manufacturers and
conpani es engaged in various tobacco industry related activities.
The Sanchez Fam |y brought this |awsuit in state court, invoking
the | aw of Texas and al |l egi ng, anong ot her things, intentional fraud
and m srepresentation, breach of inplied warranty, violation of the
Texas Deceptive Trade Practices Act (DIPA), and conspiracy -- each
charge relating to the Tobacco Conpanies’ alleged know edge and
conceal nrent of information about the health hazards of snoking
cigarettes. The case was renoved to federal court on the basis of
conplete diversity anong the parties, see 28 U S C § 1332 The
Tobacco Conpani es sought judgnent on the pleadi ngs pursuant to Fed.
R CGv. P. 12(c), claimng that the Sanchez Famly's clains are
precluded by both Tex. Gv. Prac. & Rem Code § 82.004 and the
Federal G garette Labeling and Advertising Act, 15 U S. C § 1331 et
seq. This notion was granted by the district court, which relied on
this Court’s unpublished affirmances of the district court’s previous

dismssals of simlar clains on both federal preenption and state



statutory grounds.! The Sanchez Famly tinely appeals. W affirmon

t he grounds of the Texas statutory bar.

| .
The Federal G garette Labeling and Advertising Act provides:
Preenpti on
(a) Additional statenents
No statenent relating to snoking and health,

ot her than the statenent required by section 1333 of

this title, shall be required on any cigarette

package.

(b) State regul ations

No requirenent or prohibition based on snoking

and health shall be inposed under State law with

respect to the advertising or pronotion of any

cigarettes the packages of which are labeled in

conformty wth the provisions of this chapter.
15 U S.C § 1334. Section 1334(b) prohibits states from inposing
legal requirenents pertaining to the advertising or pronotion of
cigarettes. The application of this preenptive provision is only of
concern if state |law purports to provide a cause of action that is
inconsistent with the federal |abeling schene. W can pretermt an
extended preenption analysis if we determne that the | aw of Texas,

which we nmust apply in exercising our diversity jurisdiction, does

. See Hul sey v. Anerican Brands, Inc., No. 97-40694 (5th
Cir. Mar. 2, 1998), aff’g No. C 97-003, 1997 W. 271755 (S.D. Tex.
Apr. 7, 1997), cert. denied, 119 S. C. 162 (1998); gl esby v.
American Brands, Inc., No. 97-40695 (5th Cr. Mar. 2, 1998), aff’g
No. C-97-005, 1997 W 881214 (S.D. Tex. Apr. 7, 1997), cert.
denied, 119 S. C. 161 (1998); Wirley v. Anmerican Brands, Inc.,
No. 97-40695 (5th GCir. Mar. 2, 1998), aff’g No. C97-009, 1997 W
881215 (S.D. Tex. Apr. 7, 1997), cert. denied, 119 S. C. 162
(1998).
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not purport to provide any right or renmedy on the grounds all eged by

t he Sanchez Fam|y.

W therefore proceed directly to an anal ysis of

t he prohi bition Texas has inposed on these clains.

The Tobacco Conpanies stand on solid state-law ground for

opposing this lawsuit. In 1993 the Texas |egislature adopted the

foll owi ng statutory provision:

Tex.

Gv.

In a products liability action, a nmanufacturer or
seller shall not be liable if:

(1)

the product is inherently unsafe and the

product is known to be unsafe by the ordinary
consunmer who consunes the product wth the
ordi nary know edge common to the community; and

(2)

the product is a comon consuner product

intended for personal consunption, such as
sugar, castor oil, alcohol, tobacco, and butter,
as identified in Comment i to Section 402A of

t he

Rest at enent (Second) of Torts.

Prac. & Rem Code Ann. 8§ 82.004(a) (Vernon 1997). A key

definition adopted at the sane tine states:

“Products liability action” neans any action agai nst
a manufacturer or seller for recovery of damages
arising out of personal injury, death, or property
damage allegedly caused by a defective product
whet her the action is based in strict tort liability,

strict products liability, negl i gence, m s-
representation, breach of express or inplied
warranty, or any other theory or conbination of
t heori es.
Tex. Gv. Prac. & Rem Code Ann. § 82.001(2) (Vernon 1997). These
statutory provisions took effect on Septenber 1, 1993 -- before



Sanchez was di agnosed with cancer on April 12, 1995, before he died
on May 27, 1996, and before this lawsuit was filed on April 10, 1997.2

The Tobacco Conpani es contend they are not |iable to the Sanchez
Fam |y because this is a “products liability action” in which the
product (cigarettes) are unsafe and known to be unsafe by the
conmuni ty. The Sanchez Fam |y argues that despite § 82. 004, American
Tobacco Co., Inc. v. Ginnell, 951 S W2d 420 (Tex. 1997), holds
that, in order to avoid liability, the tobacco conpanies are required
to prove a “common know edge defense” to the Famly’'s theory of
failure to warn as to the addictive effect of tobacco use. But the
Ginnell lTawsuit was filed before Septenber 1, 1993 (the effective
date of 8§ 82.004), and the Texas Suprenme Court’s decision was
governed by common |law, not by 8§ 82.004(a).

Li kewi se, our dissenting colleague reads Ginnell as a
controlling statenent of |aw which disposes of the precise issue
presented by this case." W disagree. The precise issue in this
case is the effect of 8§ 82.004(a) on the clains of the Sanchez
Famly. 1In Ginnell, the only occasion for the Texas Suprene Court
to nention 8 82.004(a) was in footnote 2 of that opinion, wherein

that court noted: (i) that 8§ 82.004(a) was not applicable in

2 Act of Mar. 4, 1993, 73d Leg., RS., ch. 5 8§ 3(a)
provi des:

Sections 82.002 through 82.004, Cvil Practice and
Renedi es Code, as added by this Act, apply only to
a cause of action commenced on or after the
effective date of this Act. A cause of action
commenced before the effective date of this Act is
governed by the law in effect at the tine the
action accrued, and that lawis continued in effect
for that purpose.
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Ginnell; (ii) that 8§ 82.004(a) was applicable to cases filed after
Septenber 1, 1993; and (iii) that 8 82.004(a) was a legislative

codification of comments (i) and (j) of 8§ 402A of the Restatenent

(Second) of Torts. There is no holding of any kind by the Texas

Suprenme Court in this footnote 2.
The two hol di ngs nmade by the Texas Suprene Court in Ginnell on
the issue of "common know edge" were:
a. "W conclude that the general health dangers
attributable to cigarettes were commonly known as a
matter of law by the community when Ginnell began
snoking," 91 S.W2d at 429; and
b. "W al so hold that Anmerican did not establish as
matter of |aw that the specific danger of addiction
from snoki ng was knowl edge common to the community,”
951 S.W2d at 431.
The Sanchez Fam |y and our dissenting colleague now argue that the
distinction found by the Texas Suprene Court in Ginnell between
"common know edge as to general health dangers" and "common know edge
as to the specific danger of addiction from snoki ng" should be the
basis for determning that the Sanchez Famly is not precluded by
8§ 82.004(a) from seeking to recover for failure to warn of the
addi ctive nature of cigarettes. W decline to nmake such distinction
and determnation. First, the plain, clear |anguage of § 82.004(a)
says not hi ng about such a distinction. Neither the words "addiction"
nor the words "addictive effect" appear anywhere in 8 82.004(a).
Second, the legislative history of the adoption of § 82.004(a)
clearly denonstrates that the Texas | egislature declined to include

the issue of addictive effect. Wile Senate Bill 4 (the legislative

vehicle which ultimately becane the Act) was pending on the fl oor of
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the Texas House of Representatives, an anendnent was offered to
insert the follow ng subsection in § 82.004:
(b) Because tobacco is an addictive substance and,
especially inthe case of amnor, may lead to alife
long addiction, this section does not apply to a
products liability action brought by a clainmant for
damages arising from the use of tobacco if the
cl ai mant began usi ng tobacco before the earlier of:
(1) The claimant’s 18th birthday; or

(2) The renoval of the disabilities of mnority
by the cl ai mant.

The House sponsor of Senate Bill 4 noved to table this anendnent and
the notion to table prevailed.® In our view, the rejection of this
anendnent establishes the clear legislative intent that the only
requi renent of 8§ 82.004(a) as to common know edge i s that the product
be "known to be unsafe.” The Texas Suprene Court in Ginnell
expressly held that this test was satisfied as a matter of lawas to
tobacco. Likew se, our Court has previously noted that "the dangers
of cigarette snoking have | ong been known to the comunity."” Al good
v. R J. Reynolds Tobacco Co., 80 F.3d 163, 172 (5th Gr. 1996). W
hold therefore that the clear |anguage of 8§ 82.004(a) has been
satisfied as a matter of |aw

The Sanchez Famly also argues that their conplaint is not
covered by the statute because it is not a “products liability”
claim The Famly contends its clains of fraud, conspiracy, and DTPA
violation (Tex. Bus. & Com Code Ann. 88 17.46, 17.50 (Vernon Supp.
1999)) are not “products liability” clains. That mght be so in the

traditional sense of “products liability” as a legal term of art,

3 See H.J. of Tex., 73d Leg., R S. 457-58 (1993).
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see, e.g., Black’s Law D ctionary 1209 (6th ed. 1990), but the
definition in 8 82.001(2) plainly forecloses this argunent. As
quoted earlier in this opinion, the term"products liability action"
means “any action . . . arising out of personal injury, death, or
property damage all egedly caused by a defective product whether the
action is based in strict tort liability, strict products liability,
negl i gence, m srepresentation, breach of express or inplied warranty,
or any other theory or conbination of theories.” Tex. Gv. Proc. &
Rem Code Ann. 8§ 82.001(2) (Vernon 1997). This action arises out of
M. Sanchez’ s all egedly wongful death and clains that are derivative
thereof. Al theories of recovery asserted by the Sanchez Famly are
covered, with the exceptions of manufacturing defect and breach of
express warranty, see Tex. Cv. Prac. & Rem Code Ann. § 82.004(b)
(Vernon 1997), which are not all eged by the Sanchez Famly. Finally,
the Sanchez Famly clearly alleged that M. Sanchez’'s death was
caused by snoking cigarettes.
L1

The Sanchez Famly al so points out that defendants other than
manuf acturers and sell ers cannot claimprotection under the statute.
But the Sanchez Fam |y cannot prove causation for any parties but the
manuf acturers and sellers of the cigarettes M. Sanchez snoked. A
claimof intentional fraud and m srepresentation requires reliance on
a msrepresentation of fact and proof of causation of injuries
flowing fromthat reliance. See, e.g., Rubalcaba v. Pacific/Atlantic
Crop Exchange, Inc., 952 S.W2d 552, 555-56 (Tex. App.--E Paso 1997,

no wit). The circunstances constituting fraud nust be pleaded with
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particularity. See Fed. R dv. P. 9(b). The conplaint states
merely that “M. Sanchez had no way to determne the falsity of these
representations and nateri al om ssions, and he reasonably relied upon
such m srepresentations to his detrinent.” There is no particul ar-
ized allegation that a certain msrepresentation was relied upon by
M. Sanchez, nor that he actually relied on any m srepresentation, so
the Famly has failed to state a fraud claim See Allgood, 80 F. 3d
at 171. A breach of inplied warranty claimrequires an underlying
“sale,” see Tex. Bus. & Com Code Ann. § 2.314 (Vernon 1994), and
there is no sale involving the non-nmanufacturer defendants. See
Al good, 80 F.3d at 170. A DTPA claim requires an underlying
consuner transaction; there nust be a nexus between the consuner, the
transaction, and the defendant’s conduct. See Anstadt v. U S. Brass
Corp., 919 S W2d 644, 650 (Tex. 1996). There is no consuner
transaction involving the non-nmanufacturer defendants. Gvil
conspiracy requires liability for an underlying substantive tort, and
there is no such substantive liability for the non-nmanufacturer
defendants. See, e.g., Schlunberger Well Surveying Corp. v. Nortex
Gl & Gas Corp., 435 S.W2d 854, 856 (Tex. 1968).
| V.

Texas state law definitively precludes this lawsuit. There is,

therefore, no need to address the preenption question presented by

this case. The judgnent bel ow i s AFFI RVED.



ROBERT M PARKER, G rcuit Judge, dissenting:

The majority inexplicably ignores the controlling statenent of
law fromthe Suprene Court of Texas in Amrerican Tobacco Co., Inc. v.
Ginnell, 951 S .W2d 420 (Tex. 1997), which disposed of the precise
i ssue presented by this case and, instead relies on this court’s
earlier wong Eire guess in Allgood v. R J. Reynolds Tobacco Co., 80
F.3d 168 (5th Gr. 1996), and grants the Tobacco Conpani es a comon
know edge defense to all of Sanchez’s clains as a matter of law M
obligation to stare decisis conpels this dissent.

Because jurisdiction over this action is based on diversity of
citizenship, we are bound to apply the substantive |aw of the State
of Texas and have been for sixty-one years. See Rogers v. Corrosion
Prods., 42 F.3d 292, 295 (5th Gr. 1995). |If the state through its
hi ghest court has spoken clearly in interpreting its law, it is not
within the authority of this Court to reinterpret that |aw See
Ladue v. Chevron U S A, Inc., 920 F.2d 272, 274 (5th Gr.1991).
Further, we disregard our own earlier interpretation of state |aw
when there is an intervening decision on the issue by the state’'s
hi ghest court. See Federal Deposit Ins. Corp. v. Abraham 137 F.3d
264, 269 (5th Gr. 1998).

The Texas statute provides that a manufacturer or seller shal
not be liable in a products liability action if “the product is
i nherently unsafe and the product is known to be unsafe by the

ordinary consumer who consunes the product with the ordinary
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know edge common to the comunity[.]” Tex. Qv. PrRac. & REM CooE ANN
8§ 82.004(a)(1)(Vernon 1997). The Texas Suprene Court in Ginnell
held that “the general ill-effects of snoking were comonly known
when Ginnell started snoking in 1952. However, we also hold that
Anerican did not establish that the addictive quality of cigarettes
was comonly known . . . in 1952.” @Qinnell, 951 S . W2d at 428
(enphasis added)(citing Austin v. Tennessee, 179 U S 343
(1900) (observing that “a belief in[cigarettes’ ] deleterious effects,
particularly upon young people, has becone very general, and
comuni cations are constantly finding their way into the public press
denouncing their use as fraught with great danger . . . .”); Kessler,
et al., The Legal and Scientific Basis for FDA's Assertion of
Jurisdiction Over G garettes and Snokel ess Tobacco, 277 J. A M A 405,
406 (1997)(pointing out that “before 1980 . . . no mgjor public
heal th organi zation had determned that nicotine was an addictive
drug”)). The Tobacco Conpani es are hard pressed to take the position
that the addictive nature of cigarettes was common know edge in the
1950's since they have steadfastly denied that cigarettes are
addictive and, even today, only *“acknow edge findings” about
addi ctiveness. See Glligan, APrinmer on Cgarette Litigation Under
the Restatenent (Third) of Torts: Products Liability, 27 Sw. U L.
Rev. 487, 496 & n.54 (1998).

The majority declines to apply Ginnell because “the Ginnell
lawsuit was filed before Septenber 1, 1993, . . . [and] was governed
by common | aw, not by § 82.004(a).” The question before the Ginnell

court was indeed governed by pre-statute Texas law, that s,
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Restatenent (Second) of Torts 8 402A cnt. | and j (1965). See
Ginnell, 951 SSW2d at 427. However, Ginnell noted that § 82. 004,
applicable to cases (such as this one) filed after Septenber 1, 1993,
was a codification of 8§ 402A, comments | and j. See id. at 427 n. 2.
It is therefore clear that the Texas Suprene Court’s discussion in
Ginnell of the common know edge defense controls our interpretation
of § 82.004.

The majority’s assertion that the general health hazards of
snoki ng were common know edge when Sanchez began snoking in 1957 is
correct under Ginnell. However, because the Sanchez Fam |y asserted
clains based on the addictive quality of tobacco, as well as the
general health hazards of snoking, the common know edge def ense does
not di spose of this entire case. The majority |unps addiction clains
with general health clains even though the Texas Suprene Court has
hel d squarely that it is not a general health claimsubject to the
common know edge defense.* The majority opinion, in effect, nakes a

fact finding that the addictive nature of cigarettes is common

“The Texas legislature’s consideration and rejection of an
anmendnent that woul d have preserved a products liability claimfor
an individual who began snoking as a mnor does not justify the
majority’s decision to substitute it’s judgnent for the |aw of
Texas expressed by Ginnell. First, the proposed anendnent
indicates only that the author of the anendnent recognized the
addi ctive properties of tobacco in 1992. This sheds no |ight on
the question of whether tobacco’s addictiveness was common
know edge in the 1950's. In fact, it nmay be read to indicate that
the majority of the Texas |legislature in the early 1990's did not
yet wunderstand that tobacco was addictive. Second, the Texas
Suprene Court, speaking after the legislative debate over the
paranmeters of 8 82.004(a) that the majority finds instructive
specifically rejected the mpjority’s conclusion that both the
addi cti veness and t he general health hazards of tobacco were common
know edge in the 1950's.
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know edge. The nost amazing part of it is that it is a fact finding
with which both the Texas Suprene Court and the Tobacco Conpanies
di sagree.

What ever happened to Federalisn?
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