UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-30544

DAVI D H CLI BURN

Pl ai ntiff-Appellant,

VERSUS

PCLI CE JURY ASSOCI ATI ON OF LOUI SI ANA, | NC.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

January 15, 1999
Bef ore HI GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.
PER CURI AM

Appel lant David Ciburn filed an ERI SA cl ai m agai nst Appel | ee
Police Jury Associ ation of Louisiana, Inc. The suit was di sm ssed
for lack of subject matter jurisdiction, on the grounds that
Cliburn sought participation in a “governnental plan” not covered
by the statute. See 29 U . S.C. 88 1002(32); 1003(b). diburn does
not appeal fromthis dismssal. Following dismssal, the Police

Jury Association requested attorneys’ fees, costs, and expenses



under a provision of ERI SA which states: “In any action under this
subchapter (other than an action described in paragraph (2)) by a
participant, beneficiary, or fiduciary, the court inits discretion
may al |l ow a reasonabl e attorney’s fee and costs of action to either
party.” 29 U.S.C. 8§ 1132(g)(1). The district court awarded to the
Pol i ce Jury Associ ation $15,600.00 in fees and $533. 33 i n expenses.
Cliburn appeals from that award and argues, inter alia, that
subject matter jurisdiction is |acking.

District courts are vested with federal question jurisdiction
in “all civil actions arising under the Constitution, |aws, or
treaties of the United States.” 28 U.S.C. 8 1331. The district
court’s dismssal of Ciburn’s clains for |ack of subject matter
jurisdiction is inconsistent wwth an award of fees and costs under
a statute which requires “any action under this subchapter.” In
dismssing iburn’s suit, the district court determ ned that there
was no ERISA “action.” Furthernore, given that ERISA is
i napplicable to Ciburn’s clains, it is inconsistent to conclude
that either Cdiburn or the Police Jury Association is “a
participant, beneficiary, or fiduciary” eligible to invoke
8§ 1132(g)(1). Gventhat the district court |acked jurisdictionto
hear Ciburn’s clains under ERISA it logically follows that the
court | acked jurisdiction to entertain the Police Jury

Association’s request for fees, costs, and expenses under ERI SA

See, e.g., Laborers Local 938 Joint Health & Wel fare Trust Fund v.
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B.R Starnes Co., 827 F.2d 1454, 1458 (11th Gr. 1987). e
t herefore VACATE the district court’s award of fees and costs and

DISM SS this case for |lack of subject matter jurisdiction.
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