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Bef ore JONES, DeMOSS and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

This direct crimnal appeal arises from the conviction
followng jury trial of Mark Al bert Ml oof (Ml oof) for conspiracy
torestrain trade in violation of Section 1 of the Sherman Act, 15
US C 8§81, and conspiracy to commt wire fraud in violation of 18
U S C 8§ 371. For the reasons assigned, we affirmthe convictions,
but vacate the sentences, and remand for resentencing.

|. FACTUAL AND PROCEDURAL BACKGROUND

Mal oof served as the southern regional sales nmanager for Bay



I ndustries, Inc. (Bay), a conpany which produces and sells netal
bui I ding insulation. Bay opened a Houston office in 1993 and
recruited nost of Brite Insulation Conpany’s (Brite) sales force as
its enployees. Bay sharply reduced prices to attract custoners,
including many of Brite's major custoners. Sales representatives
from Bay’'s conpetitors responded by reducing their prices to
generate additional sales.

One of the major conponents of netal building insulation is
fiberglass. In 1993, fiberglass manufacturers doing business in
Texas announced a price increase and reduction in the supply of
fiberglass insulation. As aresult of these changes Dani el Schm dt
(Schmdt), Bay's general nmanager, prepared a price sheet in
Novenber 1993 outlining the new pricing scheme for Bay' s sales
representatives.

On January 3, 1994, Ml oof, Bay' s regional sales nanager
called Wally Rhodes (Rhodes), vice president of sales for M zel
Brot hers Conpany (Mzell), one of Bay's conpetitors. Rhodes,
testifying on behalf of the governnent, stated that they di scussed
the effect of the insulation supply reduction and Rhodes’ narital
probl enms. Rhodes sai d Mal oof suggested adopting uniformpricingto
ensure that neither conpany would quote or sell under the other’s
prices. According to Rhodes, WMal oof faxed Bay’'s price sheet to
hi m The prosecution introduced telephone records docunenting
phone calls and faxes between Mal oof’s phone Iine and M zell on a
daily basis the follow ng week. Rhodes and Mal oof stated that
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Mal oof used t he nanme Tom Coop when he cal | ed Rhodes duri ng busi ness
hour s. Rhodes testified that the purpose of the calls was to
revise Mzell’'s price sheet to conformw th Bay’'s pricing. Ml oof
stated that each of his conversations with Rhodes concerned only
Rhodes’ marital problens and that he never faxed or received price
sheets from Rhodes.

O her witnesses for the prosecution testified that Ml oof was
involved in the solicitation of additional conpetitors to
participate in the conspiracy to adopt uniform prices. Rhodes
testified that prior to alamnators’ trade association neeting in
Kansas Cty on January 11, 1994, he and Mal oof agreed to ask
representatives of other insulation suppliers tojoininthe price
fixing agreenent. At the neeting, Rhodes said, he discussed the
plan to adopt uniformprices with Brite enpl oyees, Peter Yueh and
Jerry Killingsworth. Rhodes testified that he and Mal oof deci ded
t hat Rhodes shoul d approach the Brite representatives first because
of hard feelings and possible litigation resulting from Bay’'s
hiring raid upon Brite's sales force. Killingsworth testified that
his agreenent for Brite to participate in the price fixing plan was
obt ai ned by Rhodes in the presence of Mal oof during a snoke break.
Rhodes corroborated Killingsworth' s testinony. Follow ng this
nmeeting, Rhodes testified, he infornmed Mal oof of Killingsworth’s
agreenent upon Brite's participation and faxed the wuniformy
adj usted M zell and Bay price sheets to Killingsworth, who prepared
a Brite price sheet that was al nost identical. Several weeks | ater
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Killingsworth stated that he sent the Bay, Brite and M zell price
sheets to the PBI Supply Conpany (PBlI). Killingsworth testified
that PBI faxed hima price sheet that was very simlar to those of
t he ot her conpani es. Ml oof deni ed havi ng had any know edge of the
di scussi on between Rhodes and either Killingsworth or Yueh during
the Kansas City neeting.

Fi ber gl ass manuf acturers i nposed three price increases in 1994
and one in 1995. According to governnent w tnesses, follow ng each
i ncrease Mal oof shared Bay's price sheet with representatives of
M zell, Bright and PBI. Wi |l e Mal oof denied participating in a
conspiracy to adopt uniformprices with any conpetitor, Rhodes and
Killingsworth testified that they agreed upon a pricing schene with
Mal oof before distributing new price sheets to their sales
representatives. Several Bay enpl oyees stated that they conplied
with Maloof’s directive to adhere to Bay's price |ist because he
had little tolerance for deviations. Mal oof admtted that he
i nformed Bay sal es representatives that they had to adhere to that
price |ist.

In 1994, Bay sal es representatives began to recei ve conpl aints
from sone Bay custoners that conpeting sales representatives
consistently gave quotes identical to Bay's for 3 inch white vinyl
i nsul ati on. Bay sales representatives testified that when they
relayed the conplaints to Ml oof, he instructed them to stop
selling to those custoners.

Janne Smth, who worked for Bay as a division nmanager under
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Mal oof’s supervision, testified that she overheard Ml oof
di scussing Bay’'s prices with Rhodes. She said that Ml oof faxed
Bay’ s price sheet to Rhodes and i nforned her that he had to consult
Rhodes before approving a custoner’s request for a discounted
price. According to Smith, Ml oof gave her a copy of Mzell’s
price sheet in May 1994 and said that these were the prices Bay
woul d adopt foll ow ng the next price increase by the manufacturers.
Smth also testified that Maloof fired Deloris H I, a Bay sales
representative, for charging prices below the stipulated rates.

Smth stated that because of her observations she suspected
Mal oof was violating antitrust laws. She testified that in July
1994 she faxed Maloof a docunent entitled the “Eight WMjor
Fundanental s of Antitrust Law’ and di scussed her concerns with him
According to Smth, Ml oof stated that he could not undo what had
al ready been done. Mal oof denied receiving a docunent on antitrust
principles fromSmth or discussing it with her.

Several weeks later, Smth reported Mal oof’s activities tothe
FBI and agreed to record sone of her conversations wth himin
exchange for immunity. In June 1995, FBI agents and governnent
prosecutors offered Mal oof imunity in exchange for cooperating in
the governnent’s antitrust case. Maloof refused the offers. On
May 15, 1997, WMal oof was indicted on one count of conspiracy to
restrain trade in violation of Section 1 of the Sherman Act, 15
US C 8 1, and one count of conspiracy to commt wire fraud in
violation of 18 U S.C. 8§ 371. Ml oof was convicted by a jury of
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both counts and sentenced to 30 nonths i nprisonnent on each count,
to run concurrently, and fined $30,847. Ml oof appeal ed.
1. DI SCUSSI ON

Mal oof assigns several errors on appeal, including the trial
court’s limtations of his direct testinony and cross-exam nation
of governnent w tnesses, the court’s application of a four Ievel
sent ence enhancenent , prosecutori al vi ol ati ons, j udi ci al
restriction of his “consciousness of innocence” defense, and the
adm ssion of +the gquilty pleas of wtnesses-acconplices as
substantive evidence of his guilt. After considering the oral
argunent s of counsel, the parties’ briefs and the record desi gnated
for appeal, we conclude that WMaloof’s argunment concerning his
sentences has nerit but that his assertions of errors affecting his
convictions |ack reversible nerit.

Mal oof’s argunment that he was deterred from adequately
presenting a “consci ousness of i nnocence” defense is unneritorious.

He relies on United States v. Biaggi, 909 F. 2d 662, 689-91 (2d G r

1990), cert. denied, 499 U S. 904 (1991), in which the court of

appeal s hel d that evidence that defendant had rejected an offer of
immunity fromthe governnent in exchange for testifying as to the
wr ongdoi ng of others is rel evant and adm ssi bl e to show defendant’s
“consci ousness of innocence.” |In Biaggi, the court reasoned that,
al t hough pl ea negoti ati ons are i nadm ssi bl e agai nst the def endant,

see FED. R CRM P. 11(e)(6)and FED. R EwviD. 410, it does not



necessarily follow that the governnent is entitled to a simlar
shield, and, nore fundanentally, that the two types of negoti ati ons
differ markedly in their probative effect when they are sought to
be offered agai nst the governnent. “Wen a defendant rejects an
offer of immunity on the ground that he is unaware of any
wr ongdoi ng about whi ch he could testify, his action is probative of
a state of mnd devoid of guilty know edge.” Biagqgi, 909 F. 2d at
690. In Biaggi the court of appeals reversed bribery convictions
because the trial court, unlike the district court in the present
case, had conpl etely excl uded evi dence of the defendant’s rejection
of immunity under circunstances in which that evidence m ght well
have affected the jury verdict. 1d. at 692.

Mal oof was permtted to testify that he had rejected two
governnent offers of imunity, one by two FBI agents and anot her by
two Departnent of Justice attorneys, in exchange for taping
conversations with his enployer and other individuals, explaining
to the agents and attorneys that his conpany could sell all of the
insulation it had without price fixing and that he had no know edge
of any price fixing by his conpany or others. He conpl ai ns,
however, that the trial court erred in (1) instructing the jury to
disregard his testinony that the FBI agents had knocked on hi s door
and called out, “M. Ml oof, this is the FBI, you re going to jail
for three years;” and (2) |limting his testinony to the substance
of the conversations relating to the offers of immunity, his

rejection of the offers and his explanation of | ack of know edge of
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wr ongdoi ng, and disallowi ng his testinony to what he considered to
be threats and attenpted intimdation of him by the governnent
agent s.

We conclude that the trial court correctly applied FED. R
Evip. 401, 410 and 403 as interpreted in Biaggi by allow ng Ml oof
totestify to the sumand substance of the offers and rejections of
imunity; and did not abuse its discretion under FED. R EviD. 403
to bar enbellishing details on the grounds that their probative
val ue was out wei ghed by the danger of unfair prejudice, confusion,
or del ay.

Mal oof argues that the prosecution violated Gglio v. United

States, 405 U. S. 150 (1972), Brady v. Maryland, 373 U. S. 83 (1963)

and the Jencks Act, 18 U.S.C. § 3500, by w thhol di ng a Decenber 3,
1993 letter witten by prosecution witness Killingsworth that
directly contradicted his testinony regarding the distribution of
Brite’s January 1, 1994 price sheets. Under Brady, excul patory

evidence is discoverable by the defendant where it is “material to

guilt or punishnment.” Brady, 373 U S. at 87. Information is
material “if there is a reasonable probability that, had the

evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” United States v. Rosario-

Peralta, 175 F.3d 48, 53 (1t Cr. 1999) (citation omtted). The
Jencks Act requires the governnent to provide, upon request, any
prior statenents of governnent witnesses that relate to the subject

matter of their testinony. See 18 U S.C. 8§ 3500(b). A statenent
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includes a witten statenment made by the wi tness and signed or
adopted by him See 18 U.S.C. 8§ 3500(e)(1). To succeed under the
Jencks Act, the defendant nust denonstrate that he was prejudiced

by the failure to disclose. See Rosario-Peralta, 175 F.3d at 53.

Killingsworth testified that at a trade associ ation neeting in
Kansas City in January 1994 he agreed to a proposal by Rhodes and
Mal oof that Killingsworth' s conpany, Brite, join their conpanies,
M zell and Bay, in an agreenent to fix prices and to publish a
common or substantially identical price list. Killingsworth said
that prior to this agreenent there had been no such direct
col | aboration by the conpanies in price fixing, although Brite and
its conpetitors had distributed price lists to custoners and had
been indirectly influenced in pricing by conpetitors’ price lists
or quotes passed on to them by their custoners. On cross-
exam nation, Killingsworth identified several Brite price lists
dat ed February 1992, Novenber 1992 and March 1993 that he said had
been sent to specific custoners. He agreed that the March 1, 1993
price sheet was a “sanple of what should be a |arger stack” and
that he had prepared docunents simlar to it for manufacturers he
either was getting business from or was trying to get business
from In response to further questions on cross-exam nation,
Killingsworth testified:

Q .. . [I]ln fact in 1992 and in ‘93 Brite

i nsul ation had put out, in the Houston market
area, witten, printed price information to

vari ous custoners?
A. That is true.



* * %

Q You would not want us to think that vyour

testinony was that for five years prior to
1994 there was no witten price information
put out in this market by Brite Insulation
that’s not correct, is it?

A Not correct, no, sir.

On cross-examnation, Killingsworth identified a Brite price sheet
dated January 1, 1994 mar ked Defendant’s exhi bit 28 and agreed t hat
it seenmed to be a price sheet that he had prepared. On redirect
exam nation, Killingsworth testified that the price sheet marked
Def endant’ s exhi bit 28 was not distributed to custoners because it
was not intended for that use. In the context of his entire
testinony it is apparent that he neant that the |list was intended
for internal conpany use.

Mal oof noved for a newtrial on the ground that Killingsworth
had presented false testinony in saying the price sheet nmarked
exhibit 28 was not distributed to custoners, that the governnent
did not correct this evidence it knew or should have known was
fal se, and that the governnent had viol ated Brady by w thhol ding a
letter that woul d have shown that Killingsworth testified falsely.
Mal oof attached to his notion, as appendix no. 10, a copy of a
letter from Killingsworth dated Decenber 3, 1993 to Suprene
Insulation in Kansas City regarding “1994 Insulation Prices”
stating, inter alia, “Brite Insulation is enclosing our price
sheets for North & South Louisiana and Texas attached.” Ml oof

al so contends, w thout dispute by the governnent, that a copy of

the Brite price sheet marked as Defendant’s exhibit 28 was attached
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to the letter when it was nailed to Suprene | nsul ation.

Mal oof argued in his notion for newtrial that Killingsworth's
letter, which the governnent had obtained prior to trial in
response to a grand jury subpoena, was not only Brady material but
al so shows that Killingsworth's testinony was false and that the
governnment let it go uncorrected at trial although it knew or
should have known it was false. The governnent responded that
Killingsworth’s letter to Suprene Insulation does not effectively
i npeach his testinony, prove that it was false or that false
testinony was knowngly presented by the governnent. The
prosecution points out that when Killingsworth testified about
distributing price sheets he nade a clear distinction between
distributions to conpetitors and those to custoners. Further, the
governnent contends that Suprenme Insulation was primarily a
conpetitor of Brite, a co-target in Brite’'s grand jury
i nvestigation, and that Suprene I nsul ati on was not a direct user or
consuner of the product, i.e., it was not a netal building
manufacturer. Killingsworth's letter to Suprene Insulaltion tends

to support the conclusion that he was trying to sell to it as a

conpetitor for resale. In the letter he distinguished between one
columm of prices as “what Brite wll charge you for the
material s[]” and “[t]he other prices . . . we suggest be quoted to

your custoner based on nmarket pricing for this area, but you are
free to sell it for what you wish to over the m ninum?”

The trial court rejected Maloof’s argunents in denying his
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motion for a new trial, concluding, in essence, (1) that he had
failed to prove that Killingsworth’'s testinony was fal se because
the Killingsworth-Suprene Insulation letter did not necessarily
contradict his testinony in that he had testified at trial that he
had distributed price sheets to special custoners prior to January
1, 1994 and that WMal oof had not denonstrated that Suprene was a
custoner rather than a conpetitor or that it was a buyer in the
Texas market; and (2) the court was not persuaded that the letter
was truly excul patory or inpeachnent evidence or that it was of
such a serious nature as to be material under the Brady standard.

Mal oof presents simlar argunents for reversal of his
convi ction on appeal. W agree with the trial court and the
governnent that Mal oof failed to show that Killingsworth's letter
to Suprene Insulation contradicted his testinony or that
Killingsworth' s testinony was fal se. Consequently, we do not reach
t he questi on of whether there was fal se testinony that could in any
reasonabl e | i kel i hood have affected the judgnent of the jury. See

United States v. Bagley, 473 U. S. 667, 678-79 (1985); Galio, 405

U . S. at 154 (quoting Napue v. People of State of Illinois, 360 U S.

264, 271 (1959)); Kirkpatrick v. Wiitley, 992 F.2d 491, 497 (5'"

Cr. 1993). Further, assumng wthout deciding that the
Killingsworth-Suprenme |letter was evidence that the governnent was
obliged to di scl ose under Brady, we agree that the evi dence was not
material under the Brady standard because Maloof has not

denonstrated that there is a reasonable probability that, had the
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evi dence been disclosed to the defense, the result woul d have been

different. See Bagl ey, 473 U.S. at 682-83.

In addition, we agree that there was no Jencks Act violation.
The harm ess error doctrine is strictly applied in Jencks Act

cases. See United States v. Ramrez, 145 F.3d 345, 357 (5" Gir.),

cert. denied, 119 S. . 602 (1998). A failure to produce Jencks
Act material at trial is harmess error where there is no
“substantial inconsistency, contradiction or variation” between the

prior statenents and the witness’ trial testinony. See United

States v. Keller, 14 F.3d 1051, 1055 (5'" Cr. 1994) (citation

omtted). As previously noted, there was no contradiction between
Killingsworth’s testinony and his letter to Suprene |nsulation.
Thus, the fact that the governnent did not produce the

Killingsworth |etter does not mandate a new trial. See Ramrez,

145 F.3d at 357 (“the governnent’s failure to conply with the
Jencks Act does not per se require a newtrial . . . if the error
was harm ess, a newtrial would not be required.”).

Mal oof al so argued for a newtrial and now cont ends on appeal
that the governnent’s failure to disclose a statenent nade by Danny
Fong to the FBI violated Brady. W conclude, however, that the
statenent made by Fong to FBI agents on June 21, 1995 was not Brady
materi al because Ml oof’s defense counsel had obtained Fong's

version of the facts from his attorney. See United States v.

Meros, 866 F.2d 1304, 1309 (11t" Gir. 1989) (“[T]he governnent is

not obliged under Brady to furnish a defendant with information
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which he already has or, with any reasonable diligence, he can
obtain for hinself.” (citation and internal quotations omtted)).

Mal oof’s wi tness-acconplice conviction argunment is wthout
reversible nerit because the district court instructed the jury to

consider the guilty pleas of WMl oof’s acconplices only when

wei ghing the credibility of their testinony. See United States v.
Mtchell, 31 F.3d 271, 276-77 (5" Gr.) (“a witness-acconplice's
guilty plea may be admtted into evidence if it serves alegitinmate
purpose and a proper limting instruction is given.”), cert.
denied, 513 U S. 977 (1994). The prosecution had a legitimte
pur pose for introducing the pl ea agreenents because def ense counsel
advi sed the court that he intended to rely on the plea agreenents

to denpnstrate bias and noti ve. See United States v. Valley, 928

F.2d 130, 133 (5'" Gr. 1991).

Mal oof contends that the district court inproperly limted his
direct testinony concerning the content of his telephone
conversation with Rhodes on January 3, 1994, Rhodes’ testinony
that he and Mal oof agreed to naintain price |evels during that
conversation was very inportant to the governnent’s case. Equally
vital to the defense was the persuasiveness of Ml oof’s testinony
that their conversation had nothing to do with prices but focused
exclusively on Rhodes’ divorce and his desire to be enployed by
Bay. Mal oof testified they tal ked about Rhodes’ divorce probl ens,
but the trial court prevented Mal oof fromrelating specific details

that Rhodes had disclosed about the nature and source of his
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marital strife. Mal oof argues that his testinony was unfairly
deprived of its full force and credibility when the court prevented
his conplete and detailed recounting of the conversation wth
Rhodes.

The district court’s restrictions on direct exam nation are

revi ewed for abuse of discretion. See United States v. Martinez,

151 F.3d 384, 390 (5'™ Cir. 1998), cert. denied, 119 S. C. 572

(1999). The district court has broad discretion in nanaging its
docket including maintaining the pace of the trial by interrupting

counsel or setting tine limts. See Sins v. ANR Freight System

Inc., 77 F.3d 846, 849 (5'" Cr. 1996). Reasonable limts on
guestioning “based on concerns about . . . harassnent, prejudice,
confusion of the issues, the witness’ safety, or interrogation that
is repetitive or only marginally relevant” are perm ssible. United

States v. Gray, 105 F.3d 956, 964-65 (5" Cir.), cert. denied, 520

U S 1246 (1997) (quoting Delaware v. Van Arsdall, 475 U S. 673,

679 (1986)). We conclude that the limtation of Mal oof’s testinony
was reasonably based on the trial court’s perceived danger of
unfairly prejudicial effects upon the jury by the introduction of
irrel evant and scandal ous i nfornmation.

During direct exam nation, Ml oof stated the foll ow ng:

Q Did vyou, during January of 1994, have
t el ephone conversations to and from M.

Mal oof ?
A M. Mal oof ?
Q |’ msorry, M. Rhodes. Thank you, M. WMal oof.
A Yes.
Q What was the nature of those calls?
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A VWll, there was several calls. Wally had
expressed a dissatisfaction with working at
M zell Brothers and wanted me to ask Dan to
get hima job. He had called ne to conplain
about there was sone Bay enployees who had
told sone ot her Bay enpl oyees about his -

Opposi ng Counsel : Your honor, |1’m going to object to

t his.

Court: I'’mgoing to allow it.

Q Go ahead, M. Mal oof.

A VWlly was either getting a divorce or had
gotten a divorce and he called ne.

Court: You can be very general. You’' ve discussed his

divorce or marital issues, is that what you are going to
tal k about ?
A He asked ne -

Court: Wait, wait, stop. | do not want any detail.
A He wanted the enpl oyees to stop tal king about -
Q H s donestic situation?

A Hi s domestic situation.

Q Pardon nme for |eading, your honor.

Court: That's fine.

Q When he said he wanted the enployees, did he

mean the enpl oyees of Mzell or Bay?

O Bay.

* k%

There are calls in January of 1994 to M.

Rhodes’ hone, are there not?

Yes.

Wiy did you call M. Rhodes at his honme?

The personal things that he wanted to talk

about and the questions about gai ni ng

enpl oynent with Bay he did not want to talk

about at M zell Brothers, so he had called an

enpl oyee at Bay and asked the enpl oyee to have

me give hima call at the house.

Q O the calls that you had with himin January,
how many, how much of the, if you have a
j udgnent, how nuch of the tine that you spoke
wth himhad to do with either the enpl oynent
or the personal nmatters?

A 90 percent.

>Q0» O 2

Mal oof conveyed the fact that he di scussed several topics with
Rhodes and that their conversation was primarily personal in

nature. He stated that Rhodes had gone through a divorce and had
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called him to conplain about the fact that Bay enployees were
di scussing his personal affairs. The district court |limted
Mal oof’s direct testinony on the issue of Rhodes’ divorce by
interrupting hi mseveral tinmes. |In the district court’s judgnent,
Mal oof s testinony of additional details that Rhodes had reveal ed
about his marital controversy woul d have been unfairly prejudicial
and of little probative value to the jury in its assessnent of the
W tnesses’ credibility wwth regard to whet her they conspired to fix
prices. W conclude that the district court stringently exercised
but did not abuse its discretion in |[imting Ml oof’s testinony
regardi ng Rhodes’ marital vicissitudes.

Contrary to Maloof’s argunment, the district court did not
abuse its discretion by unduly restricting Ml oof’s counsel in
cross-exam ni ng Rhodes. The district court has “wde latitude to
i npose reasonable limts on cross-exam nation subject to the Sixth
Amendnent requirenment that sufficient cross-examnation be
permtted to expose to jurors facts from which they can draw
inferences relating to the reliability of witnesses.” Mrtinez,
151 F.3d at 390. The Sixth Amendnent is not violated by
limtations on cross-examnation if the jury is presented with
sufficient information to “appropriately draw i nferences rel ating

tothereliability of the witnesses.” United States v. Landernan,

109 F.3d 1053, 1061 (5" Cir.), cert. denied, 522 U.S. 1033 (1997).

The trial court’s limtation on cross-exanm nation into the details

of Rhodes’ divorce did not inplicate the Confrontation C ause, as

17



additional information about Rhodes’ personal problens woul d not
have i nformed the jury of Rhodes’ “considerable incentive to
“slant, unconsciously or otherw se, his testinony in favor of or

agai nst a party. Id. (internal quotation omtted). On the other
hand, Rhodes was questi oned extensively on cross-exam nati on about
the details of his plea agreenent. The jury was informed that
Rhodes was facing a sentence of up to three years and the
gover nnent woul d recommend a sentence of four nonths in the event
that he cooperated fully. Thus, the Sixth Anmendnent was not
vi ol ated because Ml oof’s cross-exam nation of Rhodes elicited
sufficient evidence with which the jury could appropriately assess
Rhodes’ credibility.

I n the absence of any constitutional violation, district court
rulings on the Iength and scope of cross-exam nation are reviewed
for abuse of discretion. Gay, 105 F.3d at 964. In order to
obtain relief, the defendant nust show that the trial court’s
restrictions on questioning witnesses were “clearly prejudicial”
based on the overall strength of the governnent’s case, the
circunstances surrounding the challenged testinony and the
i nportance of that testinony and its corroboration or contradiction
at trial. 1d. at 965.

Considering all of these relevant factors, the trial court’s
limtations upon the <cross-examnation of Rhodes were not
prejudicial. Maloof’s argunent is factually incorrect in asserting

that Rhodes testified on direct that their conversation dealt
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exclusively with establishing a conspiracy to nmaintain prices.
Rhodes in fact testified on both direct and cross-exam nation that
they had discussed both. The trial court excluded cross-
exam nation only as to the elaborate details of Rhodes’ personal
pr obl ens.

Thus, after Rhodes answered on cross-exam nation that he was
divorced prior to his January 1994 conversation with Ml oof, the
court sustained Rhodes’ objection as to a further question seeking
the exact date of the divorce because that detail was lacking in
probative value. The ruling was not clearly prejudicial because
t he date of Rhodes’ divorce had only a marginal relation to whet her
he discussed price fixing with Maloof in addition to persona
probl enms. Mreover, there was an abundance of other evidence to
support the verdict, including the testinony of Killingsworth and
Smth; Mal oof’ s tape recorded conversations with Smth; the records
of phone calls anong the co-conspirators at crucial tines; and the
conpetitors’ price sheets reflecting orchestrated price increases.

Mal oof challenges the district court’s four |evel sentence
enhancenment under U.S.S. G 83Bl.1(a), which provides that the court
shal | increase a defendant’s offense | evel by four levels if he was
“an organi zer or |eader of a crimnal activity that involved five
or nore participants or was ot herw se extensive.” Section 3Bl1.1(a)
is satisfied if there is proof that the defendant |ed at | east one

of the participants in the crimnal activity. See United States v.

Gkoli, 20 F.3d 615, 616 (5'" Gir. 1994).
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Mal oof argues that the conspiracy did not involve “five or
nmore participants” and that he was not an organi zer or | eader. The
coommentary to 83Bl.1 defines a participant as a person who is
crimnally responsible for the comm ssion of the offense but who
need not have been convicted. U S S. G 83B1.1, coment. (n.1).

The district court concluded that the involvenent of Ml oof,
Rhodes, Killingsworth and three Bay enpl oyees (Janne Smith, Nancy
Jensen and Delores Hill) satisfied the five participant
requi renment. Mal oof argues that the district court failed to
apply the correct |l egal standards and clearly erred in its factual
findings in determning that each of these individuals was a
participant. During the sentencing proceeding the district court
stated: “Jane Smth was a participant in the conspiracy for a
period of time, at |east, insofar as she carried out instructions
of the Defendant. Whet her she had crimnal intent or not is
irrelevant.” Further, the district court did not otherw se
indicate that it had determned that Smth, Jensen or H Il had
intentionally or willfully participated in the crimnal conspiracy
or point to the evidence in the record that would support such a
fi ndi ng.

W agree with Mloof that the district court erred in
concluding that Smth, Jensen and Hill were participants w thout
first determning that each of themwas crimnally responsible for
comm ssion of an offense. “Afinding that ot her persons ‘knew what

was going on’ is not a finding that these persons were crimnally
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responsi bl e for conm ssion of an offense. WIIful participationis
an essential elenent of the crinme of conspiracy; nere know edge of
a conspiracy does not itself nake a person a conspirator.” United

States v. ©Mann, 161 F.3d 840, 867 (5'" Cir. 1998)(citing United

States v. D Angelo, 598 F.2d 1002, 1003 (5'" GCr. 1979)), cert.

denied, 119 S. . 1766 (1999). Consequently, we vacate Ml oof’s
sentences and remand the case to the district court wth
instructions to clearly articulate the |egal and evidentiary bases
for the punishnment to be i nposed and to resentence hi maccordi ngly.

We find no nerit to Mal oof’s other challenges to the district
court’s determ nation that he was an organi zer or |eader of the
conspiracy, including his contention that he did not exercise
control of persons other than Bay enpl oyees under his supervision.
I n determ ni ng whet her a def endant was an organi zer or | eader, the
court considers such factors as “the defendant’s exercise of
decision nmaking authority, the nature of the defendant’s
participation in the comm ssion of the offense, and the degree of
control and authority the defendant exerci sed over others.” United

States v. Ayala, 47 F.3d 688, 689-90 (5'" Cir. 1995). The evidence

is sufficient to support findings that Maloof initiated the
proposal to maintain uniformprices and contacted Rhodes i n January
1994 to solicit his agreenent; that based upon this conversation,
Rhodes agreed to adopt identical prices for Mzell’'s sales
representatives; that Ml oof encouraged and directed Rhodes’

enli stnment of additional conspirators and was actively involved in
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t he operations of the conspiracy, as he regularly exchanged price
sheets with his conpetitors, recomended hi gher frei ght charges for
custoners, nonitored Bay sales representatives’ adherence to the
agreenent and i nforned Rhodes when sal es representati ves fromot her
conpani es devi ated fromthe agreed upon pricing; that Smth, Jensen
and H Il worked for Bay under Ml oof’s supervision; and that Ml oof
directed Smth to adhere to the price sheet and played a role in
HIll s firing when she would not conply with his requests.
[11. CONCLUSI ON

For the reasons assigned, the convictions of the defendant -
appel I ant Mal oof are AFFI RVED, but the sentences are VACATED, and
the case is REMANDED FOR RESENTENCI NG i n accordance with | aw and

t hi s opinion.
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