UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20756

RAMON MATA, JR,

Peti ti oner- Appel | ant,
VERSUS
GARY JOHNSON, Director, Texas Departnent of Crimnal Justice,

| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

April 17, 2000

Bef ore W ENER, PARKER and DENNI'S, Crcuit Judges.
ROBERT M PARKER, Circuit Judge:

Petitioner, Ranon Mata, Jr. (“Mata”) appeals the di sm ssal of
his Petition for Wit of Habeas Corpus. W reverse and renand.
| . FACTS AND PROCEDURAL HI STORY
In 1986, Mata, a Texas prison inmate, was convicted of capital
murder for killing a femal e prison guard with whomhe cl ai ned to be
romantically involved. He was sentenced to death. The Texas Court
of Crimnal Appeals affirnmed the conviction and sentence in 1992.

See Mata v. State, No. 69,632 (Tex. Cim App. Nov. 4,



1992) (unpubl i shed). After exhausting his state renedies, Mta
filed a federal Petition for Wit of Habeas Corpus on Septenber 18,
1995. The district court denied relief. This court reversed and
remanded Mata’'s Si xth Anendnent fair trial claimfor an evidentiary
hearing. See Mata v. Johnson, 105 F.3d 209 (5th Cr. 1997). In
July, 1998, as the parties were preparing for the evidentiary
hearing on the nerits of the fair trial claim Mata wote a letter
advising the district court that he wshed to abandon his
collateral attack on his conviction and sentence and have an
execution date set.* After Mata confirmed his decision in a second
letter, the district court dism ssed the habeas petition wthout
ruling on the question of Mta's conpetency. Mata’ s attorneys
appeal ed on his behalf, raising the issue of Mata’s conpetence to
waive his appeal, and this court remanded the case for a
retrospective determ nation of Mata' s conpetency. On August 3

1999, the district court entered Further Findings of Fact,
concluding that Mata was conpetent on July 16, 1998 when he
confirnmed his decision to waive collateral review, on Decenber 17,
1998, when he asked to reinstate collateral review and on July 25,
1999, when he advised the court that he had again decided to
abandon his appeal. W granted Mata a Certificate of Probable
Cause to appeal a single issue: whether the district court

conducted a constitutionally adequate fact-finding inquiry to nake

Al t hough Mata's July 1998 decision to drop his appeal is the
focus of this appeal, Mata has witten letters to the court, his
| awyers and the state dropping and | ater reinstating his appeal s on
no fewer than eight separate occasions since his conviction in
1986. See infra, pp. 13-14.



areliable determnnation of Mata’ s conpet ency to abandon col | at er al
review of his capital nurder conviction and sentence.

1. ANALYSI S
A. Standard of Review

In considering a federal habeas corpus petition presented by
a petitioner in state custody, we review the adequacy of the fact-
finding procedure, an issue of |law, de novo. See Clark v. Scott,
70 F.3d 386, 388 (5th Gr. 1995). The accuracy of the district
court’s factual conclusion concerning Mata s conpetence is not
before us in this appeal.

B. Conpetency Determ nations that Courts Have Found Adequate

W begin our analysis by examning the Suprenme Court’s
gui dance provided by Rees v. Peyton, 384 U S. 312 (1966).

In Rees, a petitioner directed his counsel to withdraw his
petition for certiorari and forgo any further attacks on his
conviction and death sentence. ld. at 313. The Suprene Court
remanded the case to the district court to nake a determ nation as
to Rees’s nental conpetence, noting that it would be appropriate to
subj ect Rees to psychiatric and ot her nedical exam nations. Id. at
314. The Suprene Court instructed the district court to “hold such
hearings as it deens suitable, allowing the State and all other
interested parties to participate should they so desire[.]” Id.
The question presented to the district court was whet her Rees has
the “capacity to appreciate his position and nmake a rational choice
W th respect to continuing or abandoning further litigation or on

the other hand whether he is suffering from a nental disease,



di sorder, or defect which may substantially affect his capacity in
the premses.” |d.

W glean two conclusions from the Suprene Court’s Rees
opinion. First, the directive to hold “such hearings as it deens
suitable,” Rees, 384 U S at 314, clearly affords the district
court a neasure of discretionin determning the type and extent of
procedures necessary to decide the issue of conpetency. Second,
there is a presunption that psychiatric and other nedical
exam nations will be included in the decision nmaking process.

Followng Rees, this circuit affirnmed a district court’s
determ nation that a petitioner was conpetent to abandon col | at eral
review of his Texas capital nurder conviction and death sentence.
See Runbaugh v. Procunier, 753 F.2d 395, 396 (5th Cr. 1985).
Appl yi ng Rees, Runbaugh set out a three part test directing the
district court to determne (1) whether that person suffers froma
ment al di sease, disorder, or defect; (2) whether a nental disease,
di sorder, or defect prevents that person from understanding his
| egal position and the options available to him and (3) whether a
ment al di sease, disorder, or defect prevents that person from
maki ng a rational choice anong his options. See Runbaugh, at 398.
The record showed that prior to finding Runbaugh conpetent, the
district court held a prelimnary hearing to decide the necessary
proceedi ngs under the circunstances. See id. at 397. The district
court then ordered that Runbaugh be examned by a team of
psychiatrists and psychol ogi sts. See id. These nental health

professionals submtted witten reports to the court and the



parties. See id. The court held a two-day evidentiary hearing, at
whi ch four nental health experts testified. See id. Runbaugh also
testified about his desire to abandon his appeals. See id. Only
after this full opportunity to develop the facts regarding
Runmbaugh’ s conpetence, did the district court nmake its ruling.
Recently, the Eleventh Grcuit affirmed a district court’s
grant of a habeas petitioner’s request to dismss his attorney and
to dismss his collateral attack on his death sentence wth
prej udi ce. See Ford v. Haley, 195 F.3d 603 (11th Cr. 1999).
Before acting on Ford’ s pro se request, the nmagistrate judge held
two evidentiary hearings. |1d. at 611. At the first hearing, the
petitioner appeared in person and the nagistrate judge inquired
into the petitioner’s decision and observed his nental condition.
See id. After the hearing, the nmagistrate judge exam ned the
petitioner’s prison nedical records and appointed a psychiatric
expert suggested by petitioner’s counsel. See id. After the
expert evaluated the petitioner and filed a witten report, the
magi strate judge appoi nted, at the request of petitioner’s counsel,
a neurologist to examne the petitioner. See id. at 612. At the
second evidentiary hearing, both the psychiatrist and the
petitioner testified. See id. Portions of the petitioner’s
testinony raised concerns which pronpted the psychiatrist to
request a second opportunity to examne the petitioner. See id. at
613. The mgistrate judge granted the request, and the
psychiatrist filed a supplenent to his earlier witten eval uati on.

See id. In response to the psychiatrist’s conclusion that the



petitioner was conpetent to abandon coll ateral review, petitioner’s
counsel submtted the nental health eval uati on of the neurol ogist,
who concluded that Ford was not conpetent to abandon his appeal.
See id. at 614. The magi strate judge spoke once nore with the
petitioner by tel ephone. See id. The nmagistrate judge then nade
a report and recommendation to the district court, concl uding that
Ford was conpetent to dismss his appeal. The district court
adopted that recomendation after an independent review of the
evidence. 1d. at 614-15.

Wi | e Runmbaugh and Ford afford t wo exanpl es of
constitutionally adequate fact-findinginquiry intothe conpetency
of a petitioner to abandon collateral review in a capital case
they do not directly answer the question presented to us. Inthis
case, we nmust first ascertain the boundaries of the district
court’s discretion in fashioning procedures constitutionally
adequate to be used in such a conpetency proceedi ng and second we
must determne whether the district court acted within those
boundaries in this case.

C. Constitutionally adequate procedures

Al t hough we have |ocated no controlling precedent, we find
that jurisprudence developed in the context of waiver of due
process safeguards and related conpetency questions in crimna
trial proceedings instructive. W start fromthe proposition that

the conviction of a legally inconpetent? defendant violates

2 The conpetency standard for pleading guilty or for standing
trial is “whether the defendant has ‘sufficient present ability to
consult with his lawer wth a reasonable degree of rational
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constitutional due process. See Pate v. Robinson, 383 U S. 375,
378 (1966). A habeas petitioner may, on collateral review of his
state conviction, obtain relief if he can show that the state
procedures were i nadequate to ensure that he was conpetent to stand
trial, for exanple if the trial court failed to conduct a
conpetency hearing. See Carter v. Johnson, 131 F. 3d 452, 459 n. 10
(5th Gr. 1997)(citing Pate v. Robinson, 383 U S 375). A state
court nust conduct an inquiry into the defendant’s nental capacity
sua sponte if the evidence raises a bona fide doubt as to
conpetency. See id. In determ ning whether there is a “bona fide
doubt” as to the defendant’s conpetence, the court considers: (1)
any history of irrational behavior, (2) the defendant’s deneanor at
trial, and (3) any prior nmedical opinion on conpetency. See Davis
v. Al abama, 545 F.2d 460, 464 (5th Cr. 1977). |If the trial court
recei ved evidence, viewed objectively, that should have raised a
reasonabl e doubt as to conpetency, yet failed to make further
i nquiry, the defendant has been denied a fair trial. See Carter,
131 F. 3d at 459 n. 10.

Assum ng, arguendo, that a court has not received evidence

understanding’ and a ‘rational as well as factual understandi ng of
the proceedings against hin{.]’” Godinez v. Mran, 509 U S. 389,
396 (1993)(quoting Dusky v. United States, 362 U S 402, 402
(1960)). While that standard differs from the Rees conpetency
standard at issue in this case (“capacity to appreciate his
position and nmake a rational choice with respect to continuing or
abandoning further litigation”), both standards inquire about the
discrete capacity to understand and neke rational decisions
concerning the proceedi ngs at i ssue, and the presence or absence of
mental illness or brain disorder is not dispositive. Conpar e
Runmbaugh, 753 F.2d at 398 with Drope v. M ssouri, 420 U S. 162, 176
(1975).



raising a bona fide doubt as to conpetency, Suprene Court
jurisprudence nonetheless mandates that courts indulge every
reasonabl e presunpti on agai nst wai ver of fundanental constitutional
rights. See Hodges v. Easton, 106 U. S. 408, 412 (1982). Johnson
v. Zerbst, 304 U S. 458 (1938), the classic case delineating the
standard for neasuring an effective waiver of a constitutiona
right, requires that a wai ver be an “intentional relinquishnment or
abandonnent of a known right.” The Suprene Court refined the
Johnson standard in Brady v. United States, 397 U. S. 742 (1970), by
requiring that valid waivers be not only voluntary but also
“knowi ng, intelligent acts done with sufficient awareness of the
rel evant circunstances and |li kely consequences.” 1|d. at 748. The
cases draw no distinction between waiver of the right to remain
silent during interrogation, the right to confer with counsel, the
right to representati on by conpetent counsel at trial, theright to
contest accusations of crimnality through a plea of not guilty,
the right to trial by jury and the right to be present at trial.
See United States v. Garcia, 517 F.2d 272, 276 (5th G r. 1975).
Fromthe courts’ applications of these constraints to the wai ver of
a Wi de range of constitutional protections, we infer that simlar
constraints are appropriate in the case at bar.

Applying the rationale enployed in Pate and Carter to the
question of whether a death row inmate is conpetent to drop his
collateral attack on his conviction and sentence, we concl ude t hat
a habeas court nust conduct an inquiry into the defendant’s nental

capacity, either sua sponte or in response to a notion by



petitioner’s counsel, if the evidence raises a bona fide doubt as
to his conpetency. See id. The extent and severity of the
petitioner’s history of nental health problens which have been
brought to the court’s attention influence the breadth and depth of
the conpetency inquiry required. In Drope v. Mssouri, 420 U S
162 (1975), a crimnal defendant clainmed that he had been deprived
of due process of law by the failure of the trial court to order a
psychiatric exam nation to determ ne his conpetence to stand tri al
for forcible rape of his wife, a capital offense. Drope’ s attorney
moved for a continuance of the trial “in order that petitioner
m ght be exam ned and recei ve psychiatric treatnent.” 1d. at 164.
Treat nent had been suggested by a psychiatrist who had exam ned
petitioner at his counsel’s request and whose report was attached
to the notion. See id. at 165. The trial court denied the
continuance. At trial, Drope’s wife testified that Drope had tried
to choke her the night before the trial commenced. The second
morning of trial, Drope attenpted suicide by shooting hinself in
t he abdonen. The trial judge denied Drope’ s counsel’s notion for
mstrial, finding that Drope had waived his right to be present at
his capital trial, because his absence “was due to his own
voluntary act in shooting hinself.” ld. at 902. The Suprene
Court reversed, concluding that “when considered together with the
information available prior to trial and the testinony of
petitioner’s wife at trial, the . . . suicide attenpt created a
sufficient doubt of his conpetence to stand trial to require

further inquiry on the question.” 1d. at 180. Drope teaches that,



in order to adequately protect the petitioner’s due process rights,
“the correct course was to suspend the trial until [a psychiatric]
eval uation could be made.” 1d.

Following Drope, the Fifth Grcuit has held that a suicide
attenpt, by itself, is not necessarily sufficient to create
“reasonabl e cause” for a conpetency hearing. State v. Davis, 61
F.3d 291, 304 (5th Gr. 1995). | nstead, that evidence nust be
wei ghed in conjunction with all other evidence presented wth
respect to a defendant’s nental stability and conpetence. See id.

The opportunity for face-to-face dial ogue between the court
and the petitioner and the ability of the court to personally
observe the petitioner is |ikew se inportant to the equation. The
Suprene Court held that Drope’s absence from trial after the
suicide attenpt bore onits analysis, in that “the trial judge and
def ense counsel were no | onger able to observe himin the context
of the trial and to gauge from his deneanor whether he was able to
cooperate with his attorney and to understand the nature and obj ect
of the proceedi ngs against him” Drope, 420 U.S. at 181. The Fifth
Circuit has instructed that a district court, faced wth a cri m nal
def endant who wi shes to waive his right to a conflict-free defense
attorney, should “follow a procedure akin to that promulgated in
rule 11 [of the Federal Rules of Crimnal Procedure] whereby the
def endant’ s vol untariness and know edge of the consequences of a
guilty plea will be manifest on the face of the record.” United
States v. Grcia, 517 F.2d 272, 278 (5th Gr. 1975). The tria

court was directed to “scrupul ously” and “carefully” evaluate the
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defendant’s effort to waive his constitutional rights and to
“actively participate in the waiver decision.” |d. at 277. *“As in
Rule 11 procedures, the district court should address each
def endant personally and forthrightly advise himof the potenti al
dangers of representation by counsel with a conflict of interest.
The defendant nmust be at |liberty to question the district court as
to the nature and consequences of his |egal representation.” |Id.
at 278. The court should seek to elicit a narrative response from
the defendant that he has been advised of his rights, that he
understands the details and has discussed the matter with his
attorney, and that he wshes to waive his constitutional
protections. See id.

The district court, of course, retains discretionto determ ne
the best course of action in each particular case. For instance,
in sone cases an expert report already in the record may be
sufficiently current that a new exam nation i s not necessary, or a
court may be able to decide the issue on docunents w thout taking
live testinmony. |In any event, the procedures enpl oyed nust satisfy
basi ¢ due process concerns. In sum if the evidence before the
district court raises a bona fide issue of petitioner’s conpetency
to waive collateral review of a capital conviction and death
sentence, the court can afford such petitioner adequate due process
by ordering and reviewing a current exam nation by a qualified
medi cal or nental health expert, allowing the parties to present
any ot her evidence relevant to the question of conpetency and, on

the record and i n open court, questioning the petitioner concerning

11



the know ng and voluntary nature of his decision to waive further
pr oceedi ngs.
D. Adequacy of the Procedures Enployed in Mata s Case

1. Details of the procedures enployed by the district court

We now turn to the issue of whether the district court acted
within these due process boundaries in resolving the question of
Mata’ s conpetency. Mata wote letters to the court, to his | awers
and to the prosecutor dropping, then later reinstating, his appeals
in state court in 1991 and in February and May of 1994. In 1994,
the state judge set a conpetency hearing and appointed Dr. Allen
Childs, MD., a psychiatrist, and Dr. Mirphey, a psychol ogist, to
evaluate Mata. After the evaluations were conpl eted, but before
the hearing in state court, Mata again changed his m nd and deci ded
to continue his appeals, whereupon the state judge canceled the
conpetency hearing. After his state habeas petition was denied in
January 1995, Mata continued to vacillate between pursuing post
conviction relief in federal court and dropping his appeals. In
1996, the district court initially denied Mata's first federa
habeas petition. In 1997, we reversed that decision in part and
remanded Mata’'s Si xth Anendnent fair trial claimfor an evidentiary
hearing. See Mata v. Johnson, 105 F.3d 209 (5th Gr. 1997). As
the parties were preparing for the evidentiary hearing on the
merits of the remanded claim Mata wote a letter to the district
court abandoning his collateral attack. On July 10, 1998, Mata's
attorney filed a Motion to Declare Petitioner |Inconpetent or, in

the Alternative, to Hold a Conpetency Hearing. The notion related
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that Mata had thirty years of docunented nental health problens,
had nmade repeated suicide attenpts and had engaged in nunerous
hunger strikes while incarcerated on death row The notion
requested that the district court declare Mata i nconpetent based on
reports of the nental health experts appointed by the state court
in 1994 who had concluded that Mata was not conpetent to drop his
appeals, as well as extensive nedical records from the Texas
Departnent of Crimnal Justice. The notion requested, in the
alternative, that the district court hold a hearing to determ ne
Mata’ s conpetency. The district court allowed oral argunent on the
nmotion, at which the district court characterized Mata's attorney’s
position as “trendy and trashy psycho-anal ytical analysis.” The
district court then entered an order informng Mata that if he did
not desire to abandon his habeas action, he nust informthe court
by July 24, 1998, and had it delivered directly to Mata, who had
not been present at the hearing. On July 16, 1998, Mata filed a
second letter with the court asking that his habeas action be
dismssed. On July 22, 1998, the district court dism ssed Mata’'s
petition for wit of habeas corpus without ruling on the conpetency
not i on.

Mata' s attorneys appealed on his behal f. On Decenber 17,
1998, Mata indicated his desire to reinstate his federal coll ateral
review. On February 3, 1999, we remanded the case to the district
court for a determ nation of Mata' s conpetence on July 16, 1998 and
Decenber 17, 1998, requiring the district court “to set forth not

just its conclusion but its findings and reasoning in sufficient
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detail to all ow neaningful reviewby this court.” WMata v. Johnson,
No. 98-20756 (5th GCr. 1999) (unpublished). On remand, the
Respondent filed a notion requesting that the court appoint a
disinterested expert to evaluate Mata' s conpetency (1) at the
present tine, (2) in Decenber 1998, and (3) in July 1998. Al though
Respondent advi sed the court that the notion was opposed, Mata’'s
attorneys filed nothing further on the issue. Mata again wote to
the district court on July 25, 1999, urging the court grant the
Respondent’ s notion for a conpetency exam but stating that he did
not want to continue with his appeals and wi shed to be executed as
soon as possi bl e.

On August 3, 1999, the district court entered findings of
fact, wthout benefit of an expert exam nation of Mata or any
further evidence or hearings. The district court found that Mata
was conpetent on July 16, 1998, based on the 1985 expert reports
finding himlegally conpetent to stand trial for capital mnurder.
The district court stated that [s]ince that tinme, nothing indicates
t hat he has becone i nconpetent. The psychol ogical reports in the
record support Mata’'s conpetence.” The district court nade no
mention of Dr. Childs’s report and conclusion to the contrary. The
district court went onto find Mata conpetent on Decenber 17, 1998,
when he asked to reinstate his appeal, and July 25, 1999, when he
again wote the district court abandoning his | egal attacks on his
sent ence.

2. Evidence raising bona fide question of Mata’s conpetence

The record contai ns evidence that Mata suffers froman organic

14



brain disorder resulting from closed head injuries and has a
hi story of nental health problens both before and after his capital
murder trial. Since 1986, physicians at the Texas Departnent of
Crimnal Justice have prescribed nunerous psychot herapeutic and
anti depressant nedications to alleviate the synptons of nental
illness.® He has nade nunerous suicide attenpts and engaged in
several hunger strikes. There is a report fromDr. Allen Childs
detailing his findings in 1994 that Mata suffers from del usi onal
di sorder with paranoid and erotonmanic features and borderline
personality organization. Dr. Childs opined that Mata' s efforts at
suicide as well as his delusions of seeing and talking with his
murder victim are genui ne. Dr. Childs also wote a letter in
1998, based on his exam nation of Mata in 1994, stating that Mta
was not conpetent to drop his appeals. W conclude that all the
evidence presented with respect to Mata’'s nental stability and
conpetence is sufficient to create “reasonable cause” for a
conpetency hearing. See State v. Davis, 61 F.3d 291, 304 (5th Cr.
1995).

3. Current exam nation by an expert

The district court based his fact finding on the expert
exam nation perfornmed twelve years earlier in conjunction wth
Mata's original trial. The |lapse of tine, coupled with extensive

evidence of change in Mata's condition, |ead us to conclude that

3 The nedical records attached to the original notion for
conpetency exam nation note prescriptions for Asendin, Sinequan,
Triavil, Mallaril, Haldol, Tofranil, Triavil, Elavil, Desyrel, and
Zol of t. See generally PHysiaAns Desk ReEFerReNceE ( Medi cal Econom cs
Data Production Co. 48th ed. 1994).
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the district court did not base its decision on a current
exam nation by an expert.

4. Qpportunity for the parties to present other evidence

Except for the attachnents to the original notion, no evidence
was presented to the court on the issue of Mata’'s conpetence. The
court never afforded the parties the opportunity to present
testinony or docunentary evidence. The court’s statenent that
not hi ng i ndi cates that Mata had becone i nconpetent since his trial
in 1985 is neaningless in the absence of a hearing or even a
summary j udgnment -type procedure in which the parties coul d devel op
the record. We therefore find that the district court did not
afford the parties a neaningful opportunity to present evidence
relevant to the question of Mata’'s conpetency to discontinue his
appeal s.

5. District court dialogue with Mata

Mata has not personally appeared before the district court
since the question of his conpetency to drop his appeal arose. The
district court received sonme hand witten notes from Mata, but
there has been no face-to-face di al ogue between the court and the
petitioner and no opportunity for the court to personally observe
Mat a.

6. Proceedi ngs i nadequate

Because the evidence submtted by Mata raised a bona fide
gquestion that he | acked conpetency to drop his appeal, and because
there is no current evaluation of Mata’s conpetence by a nedi cal

expert, no opportunity for the parties to present evidence, and no
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appearance by Mata in open court, we conclude that the proceedi ngs
inthis case failed to afford the m ni nrumdue process guar ant eed by
the Constitution.

I11. CONCLUSI ON

We do not inply that a petitioner is free to manipulate the
col l ateral reviewprocess by endl essly vacill ating between droppi ng
and reinstating his capital appeal. W are synpathetic to the
district court’s frustration over the length of the appeals
process, frustration that was heightened by the district court’s
perception that Mata was playing for tinme and his attorneys were
maxi mzing their fees in this case. Nevertheless, the answer is
not to eviscerate the constitutional protections for state habeas
petitioners, but to pronptly afford the parties the opportunity to
procure and present evidence on the question of conpetency, resolve
the factual questions presented and allowthe petitioner, if found
conpetent, to choose his course of action. Once a reliable,
constitutionally adequate conpetency determnation is nade, a
district court would certainly be justified in presumng that a
petitioner continues to be conpetent. However, such a presunption
cannot survive a twelve year gap, coupled with the extensive
evi dence of inconpetency in this record.

Based on the foregoing, we reverse the district court’s order
dismssing the petition for habeas corpus and remand for
proceedi ngs consistent with this opinion. Further, we direct that
this case be reassigned to a different judge, to avoid the

appearance of bias arising fromthe district court’s remarks in
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this record. See Johnson v. Sawyer, 120 F.3d 1307, 1333 (5th Gr.
1997) .
REVERSED and REMANDED, W TH | NSTRUCTI ONS.

18



