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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-10864

B. C. FOREMAN; | DA CLARK; OTIl S TARVER, DOM NI C
DE LA CRUZ, LQUI' S DAVIS;, NMANDY PESI NA,

Pl ai ntiffs-Appellees,

VERSUS

DALLAS COUNTY, TEXAS; COWM SSI ONERS COURT OF DALLAS
COUNTY, TEXAS; LEE F. JACKSON, Dallas County Judge;
JIM JACKSON, JOHN WLEY PRI CE; M KE CANTRELL; KENNETH
A. MAYFI ELD, Dallas County Conmm ssioners; BRUCE SHERBET,
El ecti ons Adm nistrator of Dallas County, Texas,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas

Cct ober 14, 1999

Before SM TH, DeMOSS, and STEWART, Circuit Judges.
DeMOSS, Circuit Judge:

The plaintiffs-appellees, B. C.  Foreman, Ida dark, Qis
Tarver, Domnic De La Cruz, Louis Davis, and Mndy Persina
(“plaintiffs”), served as precinct election judges in Dallas

County, Texas. The plaintiffs subsequently |ost those positions



when the defendants-appellants, Dallas County, the Conm ssioners
Court of Dallas County, and other (“defendants”), adopted a new
met hod of appointing precinct election judges. The plaintiffs
subsequent |y sued t he defendants under 8 5 of the Voting R ghts Act
of 1965 (“VRA"), 42 U S.C 8§ 1973 et seq., alleging that the
def endants had not precleared the appointnment nethod for precinct
judges with the United States Departnent of Justice as required by
statute, 42 U S C § 1973c. After lengthy and protracted
litigation, which included an appeal to the United States Suprene
Court, Foreman v. Dallas County, Tex., 521 U S. 979 (1997) (per
curianm), the suit was dism ssed by a three-judge district court as
moot when the Texas |legislature eventually enacted a new and
different appointnent nethod. In this appeal we are asked to
deci de whether the district court erred in granting the plaintiffs
attorney’s fees as prevailing parties under 42 U S. C. 8§ 1973l (e).
We reverse the district court’s award of attorney’s fees and render

judgnent that the plaintiff’'s take no attorney’ s fees.

l.

In Texas presiding election judges are assigned to | ocal
precincts and are responsible for managing the elections which
occur there. See Tex. Elec. Code 8§ 32.071. An election judge's
responsibilities include admnistering oaths at polling places,

preserving order and preventing breaches of the peace, and



enforcing the provisions of the Texas Election Code. See Tex.
El ec. Code 88 32.072-.075. The alternate presiding judge serves as
presiding judge for an election if the presiding judge is unable to
serve. Tex. Elec. Code 8§ 32.001(b); Foreman v. Dallas County,
Tex., 990 F. Supp. 505 (N.D. Tex. 1998) (outlining various
responsibilities of election judges).

In 1996, before this suit was filed, the Texas El ection Code
required the Dallas County Conm ssioners Court to appoint on an
annual basis presiding and alternate election judges for each
precinct. Tex. Elec. Code. § 32.002(a) (repealed 1997). Although
the Code required the Comm ssioners Court to “consider” the
recommendat i ons of the County El ecti ons Adm ni strator before nmaking
an appointnent, the statute vested the Conm ssioners Court wth
the discretion to appoint any qualified person. Tex. Elec. Code
§ 32.002(d) (repeal ed 1997).

Bet ween Novenber 1, 1972, when Texas becane a covered
jurisdiction under the Voting Rights Act, and Cctober 1996, when
t he Conm ssioners Court adopted the appoi ntnent plan at issue, the
Commi ssi oners Court adopted various nmethods for selecting el ection
j udges, without first obtaining preclearance fromthe Departnent of
Justi ce. See Foreman, 990 F. Supp. at 507 (detailing the
chronol ogy of changes). For exanple, between 1982 and 1995, the
Comm ssioners Court appointed election judges pursuant to a

presidential election formula. This fornula required the presiding



judge to be a nenber of the party whose presidential candidate
carried the precinct in the nost recent presidential election. The
alternate judge was appointed from the other party. In 1995
however, the Conm ssioners Court adopted a senatorial nethod for
appoi nting election judges. This nethod was based on which party
carried a precinct in the nost recent senate race. Dallas County,
Texas Order No. 95-1313 (1995) (repealed 1996) (hereinafter “1995
Order”).

In Septenber 1996, the Comm ssioners Court changed its
appoi ntnment nethod again. This tinme, in all precincts where the
Republ i can candi date for Senate received the nost votes in the 1994
el ection, the person submtted or approved by the Republican party
woul d be naned the presiding election judge.! A majority of the
Comm ssioners Court could vote, however, not to appoint the
proposed | udge. In all other precincts, the conmm ssioner who
represented the precinct determ ned whet her the person submtted or
approved by the Republican or Denocratic party woul d be appointed
presi ding el ection judge. The person submtted or approved by the
party whose candidate was not chosen was naned the alternate
election judge, subject to the veto of a mjority of the
Comm ssioners Court. Dallas County, Texas Order No. 96-1630 (1996)

(repealed 1996) (hereinafter “1996 Order”). Because this new

. The person subm tted or approved by the Denocratic party
woul d be nanmed alternate presiding election judge.



met hodol ogy gave the individual comm ssioners influence over the
appoi ntnment of election judges in precincts where the Republican
Senate candidate did not wwn a nmagjority, the practical effect was
nmore Republican and fewer Denocratic presiding judges.

On Cctober 3, 1996, the plaintiffs -- black and Hispanic
voters who had not been reappointed as election judges -- filed
suit alleging that the 1996 Order, and its appoi ntnent procedure,
had not received preclearance as required by 8 5 of the Voting
Ri ghts Act. The plaintiffs also filed a notion for a tenporary
restraining order to enjoin the defendants from i nplenenting the
1996 Order.? The district court granted the notion and issued a
tenporary restraining order, and convened a three-judge court as
required by the VRA to consider the nerits.

A few days later the Comm ssioners Court rescinded the 1996
Order and, claimng authority from§8 32.002 of the El ection Code,
proceeded to appoint election judges in a purely discretionary
manner . The Comm ssioners Court, which consisted of four
Republ i cans and one Denocrat, then appointed only Republicans as
presiding election judges, and Denocrats as alternate presiding
el ection judges. In addition to clearing the precincts of all
presiding election judges fromthe Denocratic party, at |east 54
bl ack and 33 Hi spani c el ecti on judges were not reappoi nted. Dallas

County, Texas Order No. 96-1950 (1996) (repealed 1997) (" Cctober

2 The plaintiffs also noved to enjoin the defendants from
i npl ementing the previous 1995 Order.
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Order”).

The plaintiffs subsequently anmended t heir conpl ai nt and sought
declaratory and i njunctive relief enjoiningthe Comm ssioners Court
from inplenenting the October Oder for failure to receive
precl earance under 8 5 of the VRA. The three-judge court denied
the request for injunctive relief and all owed the 1996 el ections to
take place under the supervision of the election judges that had
been appointed under the QOctober Order. After the election was
over, the three-judge court dism ssed the plaintiffs’ suit, holding
that 8 5 of the VRA did not apply to the Conm ssioner Court’s
procedures for appointing precinct election judges. Because the
entire Texas El ection Code had been precleared in 1985, the three-
judge court reasoned that the Comm ssioners Court was nerely
exercising its discretion pursuant to the precl eared El ecti on Code.

On appeal, the Suprene Court rejected the holding of the
t hree-judge court and found that the appoi ntnent procedures were
properly covered by 8 5 of the VRA Foreman v. Dallas County,
Tex., 117 S. Q. 2357, 2358 (1997) (per curiam. The Court noted,
however, that the determ native question was whether the county
sought to adm ni ster a procedure that was different fromthe one in
pl ace on Novenber 1, 1972, the date the VRA went into effect in
Texas. ld. at 2358-59. Because the record was silent on the
procedures for appointing election judges in 1972, the Suprene

Court on June 27, 1997 vacated the three-judge court’s ruling and



remanded the case for further findings. 1d. at 2359.

However, prior to the Suprene Court’s decision the Texas
| egi sl ature anended § 32. 002 of the Texas El ecti on Code and adopt ed
a gubernatorial nethod for selecting election judges. See Tex.
El ec. Code 8§ 32.002 (1999). The Justice Departnment precleared the
revised statute on Septenber 2, 1997, and on COctober 7, 1997, the
Comm ssioners Court appointed new el ection judges in accordance
with the new nmethod.® On January 8, 1998, the three-judge court
dism ssed the plaintiffs’ 8 5 precl earance claimas noot, |eaving
open the question of attorney’s fees. On the plaintiffs’ notion,
a single district judge found that the plaintiffs were prevailing
parties within the neaning of 42 U.S.C. §8 1973l (e), and awarded t he
plaintiffs roughly $183,263 in attorney’ s fees. The defendants

timely appeal ed.

1.

W review a district court’s award of attorney’'s fees for
abuse of discretion and its supporting factual findings for clear
error. WIlson v. Mayor of St. Francisville, 135 F.3d 996, 998 (5th
Cir. 1998). W reviewthe conclusions of |aw underlying the award
of attorney’s fees de novo. Marre v. United States, 117 F.3d 297,
301 (5th CGr. 1997) (citing Texas Food Indus. Ass'n v. United

States Dept. of Agric., 81 F.3d 578, 580 (5th Cir.1996)).

3 Al six plaintiffs were reappoi nted as presidi ng judges.
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L1l

On appeal the defendants assail the district court’s finding
that the plaintiffs qualify as prevailing parties under 42 U. S. C
§ 19731 (e).* As reflected in its menorandum order, the district
court based that determnation on two separate grounds. The
district court first found that the plaintiffs were prevailing
parties because their suit was a “significant catal yst” behind the
Texas |l egislature’ s decision to anmend 8§ 32. 002 of the El ecti on Code
and enact a gubernatorial appointnment procedure. The court also
found that the plaintiffs were prevailing parties because the
plaintiffs were successful in obtaining a tenporary restraining
order. W begin our reviewof those two findings wwth a brief | ook
at our guiding principles.

Only “prevai ling parties” may recover attorney’ s fees under 42

US C 88§ 1973l (e).®> Wat it neans to “prevail” was recently

4 Section 1973l (e) provides in relevant part:

In any action or proceeding to enforce the
voting guarantees of the fourteenth or
fifteenth anendnent, the court, in its
discretion, may allow the prevailing party,
other than the United States, a reasonable
attorney’s fee as part of the costs.

42 U.S.C. § 1973l (e).

5 Because the phrase “prevailing party” connotes the sane
general neani ng under 8 1973l (e) and 42 U.S.C. 8§ 1988, cases under
both Acts apply the sane principles when determ ning plaintiffs’
entitlenment to attorney’'s fees. See Posada v. Lanb County, 716
F.2d 1066, 1071 (5th G r. 1983).



clarified by the Suprenme Court in Farrar v. Hobby, 506 U S. 103,
109 (1992). There, the Suprenme Court explained that a plaintiff
prevails “when actual relief on the nerits of his claimmaterially
alters the legal rel ationship between the parties by nodifying the
defendant’s behavior in a way that directly benefits the
plaintiff.” ld. at 111-12; TK's Video, Inc. v. Denton County,
Texas, 24 F.3d 705, 711 (5th Gr. 1994). The Court further
observed that “[n]Jo material alteration of the legal relationship
between the parties occurs until the plaintiff becones entitled to
enforce a judgnent, consent decree, or settlenent against the
defendant.” Farrar, 506 U. S. at 113. Thus, “the plaintiff nust be
able to point to a resolution of the dispute which changes the
| egal relationship between itself and the defendant.” 1d. at 111

Wth those standards in mnd, we turn to the substantive nerits of

this appeal .

A
The first matter we address is the district court’s finding
that the plaintiffs are prevailing parties because their suit was
asignificant “catal yst” behind the Texas |l egislature’s decisionto
anend the appoi nt nent procedures. On appeal the defendants argue
that the district court’s finding is incorrect because prevailing
party status can no | onger be based on a catal yst theory after the

Suprene Court’s decisionin Farrar. The defendants further contend



that even if the catalyst theory remains good |law, it cannot be
applied the acts of third parties and, in particular, to the acts
of a general |egislature.

By bringing this challenge to the district court’s use of the
catal yst theory, the defendants have ventured into an unsettled
area of the law. Before the Suprene Court’s decision in Farrar,
the catalyst theory was routinely applied in this and other

circuits. See Heath v. Brown, 858 F.2d 1092, 1094 (5th Gr. 1988);

Garcia v. CGuerra, 744 F.2d 1159, 1162 (5th Cr. 1984); WIlians v.

Leat herbury, 672 F.2d 549, 550-51 (5th Gr. 1982). It allowed a
plaintiff to achieve prevailing party status -- even in the absence
of a formal victory in court -- if the plaintiff’s suit was a
“substantial factor or a significant catalyst” in obtaining the

relief sought. See Leatherbury, 672 F.2d at 550-51 (expl aining
catal yst theory).

After Farrar, however, the continuing validity of the catal yst
theory is in serious doubt. |In Farrar the Suprene Court seened to
narrow the circunstances in which a party may claim prevailing
party status. The Court noted that “to qualify as a prevailing
party . . . [t]he plaintiff nust obtain an enforceabl e judgnent

or conparable relief through a consent decree or settlenent.”
ld. at 111 (enphasis added). The Court declared that “[o]nly under
these circunstances can civil rights Ilitigation effect ‘the

material alteration of the I egal relationship of the parties’ and
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thereby transform the plaintiff into a prevailing party.” | d.
(enphasi s added). The Court added that “[n]o material alteration
of the legal relationship between the parties occurs until the
plaintiff beconmes entitled to enforce a judgnent, consent decree,
or settlenent against the defendant.” 1d. at 113 (enphasi s added).

The | anguage in Farrar strongly suggests that a plaintiff nust
obtain sone nerits-based relief which alters its |egal standing
wth the defendant before it nmay claim prevailing party status.
That, however, is seemngly at odds with the catal yst theory which
allows a plaintiff to claimprevailing party status even if there
is no material change in the legal relationship between the
parties. See Leatherbury, 672 F.2d at 550 (“Success by judgnent
may be self-evident, but a party may still “prevail” if its ends
are acconplished as a result of the litigation even w thout fornma
judicial recognition”). This has led at |east one court to
conclude that Farrar has swept the catalyst theory into the
judicial trash heap. See S-1 & S-2 v. State Bd. of Educ., 21 F. 3d
49, 51 (4th Cr.) (en banc), cert. denied, 513 U S. 876 (1994)
(expressly overruling the “catalyst” theory and stating that a
plaintiff may only qualify as a “prevailing party” by virtue of
“having obtained an enforceable judgnent, consent decree, or
settlenment giving sone of the |legal relief sought”). Oher courts
have disagreed, finding that their respective versions of the

catal yst theory remain viable. See, e.g., Ellis v. University of
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Kansas Med. Ctr., 163 F.3d 1186 (10th Cr. 1999); Brown v. Loca
58, Int’l Bd. of Elec. Wrkers, AFL-CIO 76 F.3d 762 (6th Cr.
1996); Marbley v. Bane, 57 F.3d 224 (2d Gr. 1995); Kilgour v. Gty
of Pasadena, 53 F. 3d 1007 (9th Gr. 1995); Zinn v. Shalala, 35 F. 3d
273 (7th Gir. 1994).

This Court has never fully explored the inpact of Farrar on
the catal yst theory. There have been a few cases after Farrar that
have continued to apply the catalyst rule. See, e.g., Wtkins v.
Fordice, 7 F.3d 453, 456 (5th Gr. 1993) (acknow edging the
catal yst theory wthout discussing the potential conflict wth
Farrar); Penbroke v. Wod County, 981 F.2d 225, 231 n.27 (5th Gr
1993) (distinguishing Farrar and seemng to limt its holding to
suits seeki ng noney damages, but not discussing potential conflict
bet ween t he catal yst theory and Farrar); MIton v. Shalala, 17 F. 3d
812, 814-15 (5th Cr. 1994) (acknow edging the catalyst theory
W t hout discussing potential conflict with Farrar). And in one
opi ni on we acknow edged t he questi on and observed that the catal yst
theory “maght” still be good law. Craig v. Gegg County, 988 F. 2d
18, 20-21 (5th Cr. 1993). But we have never addressed the issue
directly. Though the defendants now urge us to engage in that
cl ose debate, we decline the invitation. Assum ng, W thout
deciding, that the catalyst theory still applies inthis Grcuit,

the facts of this case do not support a finding that the plaintiffs
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were prevailing parties under 42 U S.C. 8§ 1973l (e).

We have held that under the catalyst theory a plaintiff may
obtain attorney’s fees as a prevailing party only if it establishes
(1) that the relief sought by plaintiff was in fact obtained, and
(2) that the suit itself caused the defendant to alter its conduct.
Penbr oke, 981 F.2d at 230. In order to prove the requisite
causation, the |awsuit nust have been a “a substantial factor or a
significant catalyst” in notivating the defendants to alter their
behavi or. Robi nson v. Kinbrough, 652 F.2d 458, 466 (5th Cr.
1981). Here, the defendants assert that the plaintiffs do not
qualify as prevailing parties because they failed to obtain the
relief sought in their suit. The defendants also contend that
there is insufficient evidence that the plaintiffs’ action was a
substantial factor in the Texas | egislature’s decision to adopt the
guber nat ori al appoi ntnent procedure. W agree on each count.

The plaintiffs brought suit under 8 5 of the VRA The
gravanen of their conplaint is that the defendants adopted the 1996
appoi nt ment procedure without preclearing it with the Departnent of
Justice, as required by the statute. For relief the plaintiffs
requested: (1) a declaration fromthe district court that the 1996
Order was legally unenforceable; (2) a tenporary and pernmanent
i njunction agai nst the defendants’ use of any procedure that had
not been precleared; (3) a declaration from the district court

ordering the defendants to preclear the procedure; and (4) a
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declaration fromthe district court ordering that the 1996 el ection
be conducted wusing a legally enforceable procedure, or,
alternatively, the procedure used from 1982 to 1995.

From a cursory reading of the plaintiffs’ conplaint it is
evident that the plaintiffs filed this action solely to enforce
8 5's precl earance procedures. It is equally apparent that all of
the plaintiffs’ requested relief flowed from the rights that
accrued under 8 5 of the VRA. Thus, when the Texas |egislature
adopted an entirely different appointnent nethod, nooting the
litigation, the plaintiffs went hone enpty handed. They received
none of the substantive relief for which they originally filed
sui t.

The plaintiffs, however, would have us believe that they
successfully obtained relief in the form of the new y-enacted
gubernatorial nmethod. They would point to the fact that under that
new nmet hod they were reappointed to their old positions. Though
carrying sonme initial appeal, their argunent fails under close
scrutiny.

The plaintiffs’ conplaint is filed under the narrow confines
of 8 50of the VRA, wwth the stated intent of forcing the defendants
to preclear the 1996 appointnent procedure. It may be true that
the plaintiffs filed this action with the goal of pressuring the
def endants into adopting a different procedure. But hidden notives
are not the stuff on which attorney’s fees are based. A defendant
cannot be asked to pay attorney’'s fees for relief which was never

14



demanded, or even nmade clear, in the plaintiff’s conplaint.
Simlarly, even under the catalyst theory it will be a rare case
i ndeed where a defendant is nmade to pay attorney’ s fees for relief
that was secured from an independent third-party who was never a
party to the lawsuit.® W conclude that the district court clearly
erred in finding that the plaintiffs were successful in obtaining
the relief sought by filing this action.

Li kewi se, even if we assune that the plaintiffs did obtain
sonme relief, there is insufficient evidence of a causal connection
between the plaintiffs’ individual suit and the Texas | egi sl ature’s
deci sion to revanp the appoi nt nent procedure. As evidenced by its
nanme, the catalyst theory requires that a plaintiff prove that the
suit itself was a catalyst for relief. That is, the plaintiff nust
prove that the plaintiff’s suit was a “substantial factor” in
achieving the relief sought. Robi nson, 652 F.2d at 466.
Critically, a plaintiff does not satisfy that standard wth
evi dence of a causal connection in the nost basic sense. |nstead,
the plaintiff nust prove the lawsuit itself, as a discrete event,
had a significant and identifiable influence on the attai nnent of
relief. Considering that the legislative process is fraught with
conprom ses, conpeting concerns, and unspoken notives, a plaintiff

who attenpts to prove that his individual suit was the catalyst

6 We have been able to find no Fifth Grcuit case which
applies the catal yst theory under such circunstances.
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behi nd t he passage of general |egislation faces a form dabl e task.
See MIton v. Shalala, 17 F.3d at 815 (“The nere possibility that
Congress acted because of an individual claimnt’s suit (or
reacted to a |l arge nunber of simlar suits) is too speculative in
our view considering the many influences upon nenbers of Congress
in casting their votes. W agree with the cases that have refused
tocredit the change inlawto a claimant’s individual |awsuit and
found the nexus between Congress’s action and the |law suit too
attenuated.”)

In this case, the district court found the necessary | evel of
causati on based solely on the affidavits of three Texas | egislators
filed after the new appoi ntnent nethod was adopted and after the
suit was dismssed. In those affidavits the |legislators
essentially stated that the Texas | egi sl ature deci ded to enact the
new procedure as a result of the plaintiffs’ suit. The district
court’s exclusive reliance on those three affidavits was clearly
erroneous.

No one legislator, or even a group of three legislators, has
sufficient personal know edge to declare the overall intent of the
Texas | egi sl ature. See Bread Political Action Comm v. Federa
Elec. Comm, 455 U S. 577, 582 n.3 (1982) (expressly refusing to
give probative weight to after-the-fact affidavit of anmendnent
sponsor regarding legislativeintent); MIton, 17 F. 3d at 815. For

that we rely on the official |egislative record, which is itself
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often insufficient, unhel pful or confusing. |In this case, three
post hoc, after-the-fact, affidavits do not, standing al one, prove
that the plaintiffs’ suit was a substantial factor in the
| egi slature’ s decision. They may showthat the plaintiffs’ |awsuit
was a factor, to be sure. But they in no way show that it was a
“substantial factor.” W are strengthened in that concl usion by
the fact that the plaintiffs have pointed to no other evidence in
the legislative record which affirmatively shows that the Texas
| egi slature enacted the gubernatorial nethod in response to the
plaintiffs’ suit. Mreover, we find it significant that the Texas
| egi sl ature began the process of anending the appointnent nethod
wel | before the plaintiffs initiated this action.’

Thus, even were we to find that the plaintiffs received the
relief they sought, there is insufficient evidence that the

plaintiffs’ suit caused the Texas |l egislature to anend 8§ 32. 002 of

! The defendants correctly point out that an al nost
identical version of the bill that eventually becanme revised 8§
32.002 was introduced in the 1995 | egislative session. Conpar e
Tex. H B. 2241, 74th Leg., RS. (1995), with Tex. H B. 331, 75th
Leg., R S. (1997) (introduced version), and Tex. Elec. Code 8§
32.002 (1999). The 1995 bill passed the Texas House as part of an
omni bus el ection bill, but never passed the Senate. Then, a nearly
identical bill was filed in the 1997 session. Tex. H B. 331, 75th
Leg., RS (1997) (introduced version). Therefore, the statutory
change that the plaintiffs claim to have catalyzed was in fact

being considered by the Texas legislature well before the
plaintiffs’ suit was filed. W note, additionally, that the relief
sought by the plaintiffs’ suit, i.e., preclearance by the

Departnent of Justice of a change in voting procedures, is entirely
separate and distinct from the change contenplated by the
| egislative acts, i.e., a substantive change in the procedure for
sel ecting precinct judges.
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the Election Code. W find that the district court conmtted clear
error in finding that the plaintiffs’ suit was the catal yst behind
that legislative decision. This |eaves us with the [ast renaining
issue in this appeal, whether the district court erred in finding
that the plaintiffs acquired prevailing party status by seeking and

receiving a tenporary restraining order.

B

In its witten order the district court held that “the
plaintiffs did prevail wth respect to their request for a
tenporary restraining order to enjoin the Septenber 3, 1996,
order.” That, however, was the total extent of the district
court’s reasoning. On appeal the defendants assert that a
tenporary restraining order does not nmake a plaintiff a prevailing
party. The defendants assert that it is nerely a transitory order
that has no affect on the nerits of the litigation. W agree.

Farrar is clear. To achieve prevailing party status there
must be “actual relief on the nerits” which “materially alters the
| egal relationship between the parties.” Farrar, 506 U S at 111
A tenporary restraining order is not nerits-based relief. Nor is
it afinal remedy. A tenporary restraining order is a “stay put,”
equi tabl e renedy that has as its essential purpose the preservation
of the status quo while the nerits of the cause are explored

through litigation. As such, a tenporary restraining order cannot
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constitute the type nerit-based relief that affords a plaintiff
prevailing party status. The district court commtted clear error

in reaching a contrary concl usion.

| V.

Al t hough today we do not decide whether the catal yst theory
survives Farrar in this CGrcuit, we hold that even under the
catalyst theory the district court clearly erred in finding that
the plaintiffs were prevailing parties. Accordingly, as the
district court abused its discretion in granting attorney’'s fees
under 42 U S.C. 8§ 1973l (e), we reverse and render judgnent that

plaintiffs take no attorney’s fees.
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CARL E. STEWART, Circuit Judge, dissenting:

The majority has held that the district court clearly erred in
finding that the plaintiffs were prevailing parties, and that
therefore the district court abused its discretion in awardi ng the
plaintiffs attorneys’ fees under 42 U S C 8 1973l (e). Wil e |
agree that the catalyst theory is the appropriate basis upon which
to decide this case, | cannot agree with the concl usi on reached by
the majority. For the follow ng reasons | respectfully dissent.

This court reviews the district court’s award of attorneys’
fees for abuse of discretion, and the underlying factual findings

are reviewed for clear error. See League of United Latin American

Citizens No. 4552 (LULAC) v. Roscoe | ndependent School District,

119 F.3d 1228, 1232 (5" Cr. 1997). This court has clearly
enphasized that a district court has broad discretion in
determning the appropriate award of attorneys’ fees. See

Associ ated Builders and Contractors of Louisiana Inc. v. Ol eans

Pari sh School Board, 919 F.2d 374, 379 (5'" Cir. 1990); LULAC, 119

F.3d at 1232. The determnation of attorneys’ fees is an
“Iintensely factual” inquiry, and thus the district court’s broad
discretion in this area is appropriate because of the district
court’s superior understanding of the |litigation and the
desirability of avoiding frequent appellate review of what

essentially are factual matters. Associated Builders, 919 F. 2d at

g: \ opi n\ 98- 10864. opn 20



379 (quoting Hensley v. Eckerhart, 461 U S. 424, 437, 103 S. C

1933, 1941, 76 L.Ed.2d 40 (1983)); see also Posada v. Lamb County,

Tex, 716 F.2d 1066, 1072 (5" Cir. 1983). Viewing the facts of the
present case from this deferential standard of review, and
considering the broad discretion that should be accorded the
district court inthis area | cannot agree with the ngjority that
the district court clearly erred in its factual findings, and
abused its discretion in awarding attorneys’ fees to the
plaintiffs.

To establish prevailing party status under the catalyst
theory,® the plaintiffs nust denonstrate (1) that the relief they
sought was in fact obtained, and (2) that the suit itself caused

the defendant to alter its conduct. See Penbroke v. Wod County,

981 F.2d 225, 230 (5'" Cir. 1993). The mmjority opines that the
plaintiffs filed this action solely to enforce the preclearance
procedures mandated by 8 5 of the Voting R ghts Act, and that when
the Texas legislature adopted a nethod of appointnent that was

different from the one specifically advocated by either the

8 In deciding this case the majority applies the catalyst
theory, but states that “the continuing validity of the catalyst
theory is in serious doubt” due to the Suprenme Court’s decision in
Farrar v. Hobby, 506 U. S. 103, 109 (1992). The nmajority declines
to decide whether the catalyst theory still applies in this
Circuit, however, it is critical to acknow edge that post-Farrar
this Crcuit and the majority of other circuits have continued to
apply the catalyst theory. See, e.q., Penbroke v. Wod County,
981 F.2d 225, 231 n.27 (5" Gir. 1993); Craig v. Gegg County, 988
F.2d 18 (5'" Cir. 1993); Ellis v. University of Kansas Medica
Center, 163 F.3d 1186 (10" Cir. 1999); Zinn v. Shalala, 35 F.3d
273 (7th Gir. 1994).
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plaintiffs or defendants, the plaintiffs “went honme enpty handed”.
The record, however, does not support the majority’s concl usion.
The plaintiffs, a group of African-Anerican and Hi spanic
voters of Dallas County who had served as el ection judges, brought
this conplaint after the Conm ssioners Court of Dallas County
(“def endants”) sought to nake changes i n t he appoi nt nent procedures
for election judges. These changes which were adopt ed Sept enber 3,
1996 (%1996 Order”) neant that the plaintiffs would | ose their
positions as election judges. The plaintiffs’ original conplaint,
filed on Cctober 3, 1996, alleged that the defendants changed the
procedures for appointing election judges w thout the preclearance
of the Department of Justice as required under 8 5 of the Voting
Ri ghts Act. The plaintiffs sought declaratory and injunctive
relief to block the inplenentation of any procedure that was not
precl eared, including a specific declaration that the 1996 O der
was not |egally enforceable. The plaintiffs were immediately
successful on tw fronts. First, the district court granted the
plaintiffs’ request for atenporary restraining order which bl ocked
the defendants frominplenenting the 1996 Order. Furthernore, a
few days after the district court issued the tenporary restraining
order the defendants rescinded the 1996 Order, and inplenented a
di fferent procedure which granted the Conm ssioners Court of Dallas
County discretion in selecting the election judges ("Cctober
Order”). As a result of the defendants response to the tenporary
restraining order the plaintiffs were successful in one of their

g: \ opi n\ 98- 10864. opn 22



goals for the litigation which was to insure that the 1996 O der
was not i npl enent ed. Wiile the plaintiffs did not achieve this
goal through a declaration fromthe district court that the 1996
Order was legally unenforceable, it is clear fromthe record that
the defendants abandoned the 1996 Order in response to the
litigation. The defendants abandoned the 1996 Order only five days
after the tenporary restraining order was issued that resulted in
a short term cessation of the inplenentation of the 1996 Order.
Thi s court has recogni zed that when a | awsuit notivates a def endant
to take voluntary action to alleviate the conditions outlined in
the conplaint, the plaintiff can be considered a prevailing party

al t hough they received no judicial decree. See Penbroke, 981 F. 2d

at 230.

The second goal of the plaintiffs’ conplaint was to have the
procedures for appointing election judges precleared by the
Department of Justice as prescribed in 8 5 of the Voting Rights
Act. After the defendants abandoned the 1996 Order and repl aced it
wth a discretionary nethod of selecting election judges, the
pl aintiffs amended their conpl ai nt seeking 8 5 precl earance of this
procedure. The defendants steadfastly maintained throughout this
litigation that the procedures to select election judges were not
subj ect to preclearance under 8 5 of the Voting R ghts Act because
these were discretionary activities as provided for in the Texas
El ecti on Code, which was precleared in 1985. The three judge
district court agreed with the defendants’ theory and refused the
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plaintiffs’ application for a permanent injunction on the grounds
that the defendants’ procedures were a proper exercise of
di scretion granted by the state election statute.

Despite this setback, the plaintiffs were eventually
successful in receiving a judicial declaration that the procedures
for appointing election judges are subject to the requirenents of

8§ 5 of the Voting Rights Act. The Suprene Court, in Foreman v.

Dallas County, 521 U. S. 979, 980 (1997) held that the actions of

the Comm ssioners Court of Dallas County in selecting election
judges may require preclearance because the County’s exercise of
its discretion under the Texas El ection Code does not shield its

actions from§8 5.° Foreman v. Dallas County, 521 U S. 979, 980,

117 S. . 2357, 2358, 138 L.Ed. 2d 972. This Suprene Court
deci sion neant that the defendants would no |onger be able to
i npl ement any procedure for appointing election judges wthout
meeting the requirenents of 8 5 of the Voting R ghts Act, including
precl earance if the defendants sought to i npl enent procedures that
had not previously been precl eared.

The Suprene Court renmanded the case for further proceedings,
but while the case was on appeal to the Suprene Court the Texas
Legi sl ature anended 8§ 32. 002 of the Texas El ecti on Code to provide

that all precinct election judges would be chosen based on the

o The Suprenme Court did not nmake a final determ nation
whet her precl earance was required for the Cctober Order because the
record did not contain sufficient information. See Foreman, 521
U S. at 981.
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results fromthe gubernatorial el ections (“gubernatorial nethod”).
Texas submtted the gubernatorial nethod for Preclearance fromthe
Departnent of Justice which was granted by the Attorney General in
Sept enber 1997. Thus, the COctober 1996 Orders which were the
subject of this litigation were superceded by the precleared
guber nat ori al nmethod of sel ecti on adopted by the Texas | egi sl ature.
As a result of the legislation the plaintiffs were all reappointed
as el ection judges, and the defendants were forced to inplenent a
system of selection which was precleared under 8 5 of the Voting
Ri ghts Act.

The actions of the Texas legislature helped provide the
plaintiffs with one aspect of the relief they sought by forcing the
defendants to adopt a precleared nethod of appointing election
j udges. Therefore to be prevailing parties under the catalyst
theory the plaintiffs nust denonstrate that their suit was a
significant contributing factor in the Texas |legislature’s

actions. See Posada, 716 F.2d at 1072. The | awsuit need not be

the sole reason for the legislature’s action, but the plaintiffs’
actions nust have nmde an inportant contribution to the
i nprovenents which were achieved. 1d. The majority finds
that the district court clearly erred in finding that there was a
causal link between the plaintiffs’ lawsuit and the actions of the
Texas | egislature. Specifically, the mpjority holds that the
district court clearly erred in its reliance on the affidavits of
three Texas legislators to establish this causal link. | disagree
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wth the majority that the district court clearly erred in relying
on these affidavits.

The majority cites Bread Political Action Conmttee v. Federal

Election Commttee, 455 U.S. 577, 582 n.3 (1982) for the proposition

that no single | egislator, or even a group of three | egislators has
sufficient personal know edge to declare the overall intent of the

| egi sl ature. In Bread Political Action Commttee, the Suprene

Court interpreted the | anguage of the Federal Election Canpai gn Act
of 1971(“FECA"). The plaintiffs argued that to interpret the
meani ng of FECA the Court should not rely solely on the | anguage of
the statute but instead should expansively construe the statute.

See Bread Political Action Comnm, 455 U S. at 581. As part of

their evidence to convince the Court to adopt this expansive
construction of FECA the plaintiffs offered the affidavit of the
senat or who sponsored the anendnent as proof that the | egislature
intended for the bill to be liberally construed by the courts. The
senator’s opi nion contradi cted the | anguage of the bill itself, and
the Court concluded that the senator’s statenents should be given
no probative weight regarding the legislative intent. See Bread,
455 U. S. at 582 n. 3.

The present case is clearly distinguishable from Bread
because in this case the district court did not rely on the
affidavits of the Texas | egislators to interpret the neaning of the
Texas El ection Code, or the legislative intent in regards to how
the statute should be applied. Instead the plaintiffs offered
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these affidavits to denonstrate that their lawsuit was a catal yst
in the passage of the legislation, including notivating the
introduction of the |egislation. The question in Bread was
|l egislative intent, and the question in this case is l|legislative
motive. In determning |legislative notiveit is helpful to exam ne
different factors.

It is logical that in seeking to interpret the neaning of a
statute that courts should reject the post-hoc opinions of
| egislators as controlling evidence because the courts al ready have
adequate information that can be gl eaned fromthe | anguage of the
statute itself or the official legislative history. See Bread, 455
US at 580 (stating that analysis of the issue of statutory
construction nust begin with the | anguage of the statute itself).
However, what will often not be found in the | anguage of a statute
or the official legislative history is the notivation for
introducing a bill, or each nenber of the | egislatures reasons for
supporting the 1egislation. The majority acknow edges that
legislative history is often “insufficient, unhel pf ul or
confusing.” Absent a holding that a party can never conclusively
establish that a lawsuit is a catalyst for |egislation because of
t he i npreci seness of the proof avail able, we nust acknow edge sone
reasonabl e nethod for parties to prove that their actions were a
catalyst in the passage of legislation. One reasonable nethod of
establishing that a lawsuit was a significant factor in the
i ntroduction and passage of legislation is to determne the
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| egislators’ notivation by considering the |l egislators’ statenents
about their notivation.

The plaintiffs received affidavits from three Texas
| egi slators, Senator Royce West (“Senator West”), Representative
Debra Danburg (“Representative Danburg”), and Representative Terr
Hodge (“Representative Hodge”). Senator West stated that he
introduced Senate Bill 130, which advocated the gubernatori al
met hod of appointing election judges after hearing about the
defendants’ 1996 Order which would have altered the selection
procedures. Senator West further revealed that he attended a
public neeting to voice his concerns to the defendants about the
change of procedures in choosing presiding election judges.
Finally, Senator Wst stated that he was involved in discussions
wth the plaintiffs’ counsel about pursuing the present |awsuit,
and that the present |awsuit served as a catalyst for his
introduction of the legislation in the Texas Senate. The majority
states that the |egislators do not have personal know edge of the
nmotivations of the legislature, however, as the sponsor of the
Senate bill Senator West certainly has personal know edge of what
caused himto i ntroduce the | egi sl ati on which eventual ly was passed
into law by the | egislature.

Represent ati ve Danburg, who serves as the chair of the Texas
House of Representatives Conmttee on El ections, introduced House
Bill 331 which was simlar to Senator West’s Senate bill in that it
al so advocated the use of the gubernatorial nethod for appointing
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el ection judges. Representative Danburg stated that when she
i ntroduced House Bill 331 she was aware of the lawsuit and it
served as a catalyst for her to introduce the bill, and that the
| awsuit was a causal factor in the action taken by the | egislature.
It is difficult to dispute that a legislator knows their own
nmotivations for introducing bill and what influenced themto take
t hat acti on.

Representative Hodge who is a nenber of the Dallas County
del egation to the Texas House of Representatives declared that she
becane aware of this lawsuit in the Fall of 1996, this | awsuit was
the subject of conversation anong her colleagues in the
| egislature, and that the lawsuit was a catalyst in the bringing
about the |egislative action.

It is inportant to note that the defendants offered no
affidavits or evidence that contradicted the sworn testinony of
these three Texas legislators who all clearly stated that the
present lawsuit was a significant factor in the introduction and
passage of the | egislation which forced the defendants to adopt the
precl eared gubernatorial nethod for appointing election judges.
The only support the defendants offered to bolster their argunent

that the awsuit was not a catalyst for the | egislation was a copy

of a 1995 house bill with al nost identical |anguage to the | anguage
used in Senate Bill 130 and House Bill 331. The mjority
determnes that the existence of a bill which proposed the

gubernatorial nethod of selection before the lawsuit was filed
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denonstrates that the 1997 legislation was already under
consideration by the Texas legislature, and therefore the 1997
| egislation could not have been catalyzed by the plaintiffs’
| awsuit. However, the 1995 bill which passed in the Texas House
was not adopted by the Texas Senate. Therefore, a bill proposing
t he gubernatorial nmethod of appoi nt nent was not under consi deration
by the | egislature when the plaintiffs filed their lawsuit in the
fall of 1996. Moreover, there is no support in the case |aw for
the notion that the preexistence of a legislative concept is a per
se bar to an evidentiary determnation of catalytic effect.
Senat or West and Representative Danburg who introduced the 1997
bills in the Senate and Houses were unequi vocal in their testinony
that it was the plaintiffs’ lawsuit that was the catalyst for their
introduction of the bill. The majority does not appear to question
the truthfulness or veracity of Senator Wst or Representative
Danburg’ s testinony. Ther ef ore, absent the presence of
contradicting affidavits or other substantive evidence the
defendant’s alternative explanation of the 1995 bill as a
nmotivation for the legislator’s introduction of the 1997 bill was

correctly found by the district court to be unavailing.?

10 The majority states that their conclusion that the three
Texas legislators’ statenents are not sufficient evidence is
strengthened by the fact that plaintiffs’ point to no other
evidence in the legislative record which affirmatively shows that
the Texas legislature acted in response to the plaintiffs’ |awsuit.
However, there was one nention of the lawsuit in the |egislative
record. Steve McDonal d, an enpl oyee of the Texas Denocratic party,
submtted an affidavit to the district court which stated that he
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Finally, the mpjority cites MIton v. Shalala, 17 F.3d 812 (5'"

Cir. 1994) for their proposition that it is difficult to establish
a causal connection between the legislature’s actions and an
i ndi vidual suit. In MIton, this court rejected a plaintiff’s
claim for attorneys’ fees where the plaintiff was one of the
t housands of litigants whose |awsuits nmay have hel ped spur the
enact nent of a social security disability reformact. The pane
stated that the nere possibility that the United States Congress
acted because of an individual claimant’s suit is too specul ative
to credit a change in the federal law to a claimnt’s individua
| awsui t . MIton, 17 F.3d at 815. I do not quarrel with the
holding in MIlton. Unlike MIton, the present plaintiffs’ |awsuit
was not sinply one of thousands of |awsuits that all sought redress
for the sane conplaint nmaking it difficult to establish a nexus
bet ween any one of the many | awsuits and the congressi onal action.

The record does not indicate that there were any other lawsuits
pendi ng to address appoi ntnment procedures for election judges in
Texas. Unlike MIlton, the plaintiffs’ action in this case was
unique in its challenge, and is specifically credited by the
sponsoring legislators as a catalyst in the introduction and
passage of the legislation. Furthernore, there is no indication

that the plaintiff in MIton offered any evidence to establish a

testified about the 1997 bill in the Texas Senate, and during his
testinony specifically cited this litigation as a reason for the
Senate to adopt the bill. No counter affidavit is found in the
record.
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causal |ink between his individual |lawsuit and the congressional
action taken. In contrast, these plaintiffs have offered the
uncontradi cted, sworn declarations of three Texas |egislators who
state that the present lawsuit was a catal yst in the passage of the
1997 | eqi sl ation.

For the above reasons | disagree with the majority that the
district court clearly erred in finding that the plaintiffs’
| awsuit was not a substantial factor in the passage of |egislation
whi ch forced the defendants to adopt the precl eared gubernatori al
met hod of appointing el ection judges. The plaintiffs nmet the goals
of their lawsuit in that the lawsuit caused the defendants to
abandon the 1996 order. The plaintiffs also received a favorable
deci sion fromthe Suprene Court that the appoi ntment procedures for
el ection judges are subject to 8 5 of the Voting Rights Act.
Finally, the plaintiffs were reappointed to their offices as
el ection judges. This occurred as a result of the 1997 Texas
| egi slation which forced the defendants to nodify their procedures.
According to all the substantive evidence presented to the district
court this new legislation was catalyzed by the plaintiffs’
[ awsui t . The factual determ nations of the district court are
anply supported by the record. Therefore, the district court did
not abuse its discretion in awarding attorneys fees to the
plaintiffs under 42 U . S.C. § 1731(e). Accordingly, | respectfully

di ssent.

g: \ opi n\ 98- 10864. opn 32



