REVI SED - August 3, 1999

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10357

DANETTE HOPE GRCS; EDI TH D SI KES,

Plaintiffs - Appellants,
V.

THE CI TY OF GRAND PRAI RIE, TEXAS, ET AL,
Def endant s,

THE CI TY OF GRAND PRAI R E, TEXAS; HARRY L CRUM
Rl CHARD L BENDER,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Northern District of Texas

July 14, 1999
Bef ore KI NG Chief Judge, and POLI TZ and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:

Dannette Hope Gros and Edith D. Si kes appeal from an adverse
summary judgnent order dismssing their 42 U S.C. 8§ 1983 cl ai ns
against the City of Grand Prairie, Texas (the “City”); Harry
Crum the Chief of the Gty of Gand Prairie Police Departnent
(“GPPD’); and Richard L. Bender, the GPPD s officer in charge of
internal affairs (collectively, “Minicipal Defendants”). Because
we find that the district court applied inproper |egal standards
inits summary judgnent order, we vacate and remand for further

consi der ati on.

This suit grew out of allegations by Gos and Si kes that



Eric Rogers, a fornmer GPPD officer, physically, sexually, and
verbal |y abused them G os contends that during a routine
traffic stop in August 1995, Oficer Rogers used excessive and
i nproper force against her, including grabbing her breast and
pl aci ng her in the back of his squad car on a hot day with the
w ndows cl osed. Sikes asserts that Rogers, while responding to a
call in February 1996, sexually abused her by grabbi ng her breast
and placing his hand in her pants. Both Gos and Sikes filed
conplaints with the GPPD Internal Affairs Departnent. Sikes also
testified before a grand jury which indicted Oficer Rogers on
charges of “official oppression.” Rogers was term nated by the
GPPD followi ng an internal investigation.

Gos and Sikes filed a conplaint in October 1996 agai nst
O ficer Rogers and the Muinicipal Defendants! in the United States
District Court for the Northern District of Texas. They asserted
several causes of action under 42 U S.C. § 1983 for violations of
their Fourth Anmendnent and Fourteenth Amendnent rights. In the
only cause of action directed at the Cty, Gos and Sikes |isted
forty-one ways in which the Gty “as a matter of policy, practice
and/ or custom has acted in reckless, callous and deliberate
indifference to [Gos and Sikes’s] constitutional rights.” They
i ncl uded nunerous alleged deficiencies in the hiring, training,

and disciplining of police officers in general, and of Oficer

The original conplaint listed only Rogers and the City of
Grand Prairie as defendants. That conplaint was anended in July
1997 to include the other Minicipal Defendants, Harry Crum and
Ri chard Bender, as additional defendants.
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Rogers specifically.

I n August 1997, the Municipal Defendants filed a notion for
summary judgnent. G os and Sikes argued that summary judgnent
was i nappropri ate because there was sufficient evidence that “the
City of Gand Prairie itself caused the deprivation of [Gos and
Si kes’s] constitutional rights through policies and custons which
were an intentional choice by the final policynmaking authority,
Chief Ctum” On February 23, 1998, District Judge Fitzwater
entered an order granting the Minicpal Defendants’ notion and
dismssing all of Gos and Sikes’s clainms against the Gty and
all of their official-capacity clains against Crum and Bender.
The court found that the City was not |iable under § 1983 because
Gos and Sikes had failed to show that Crum possessed fi nal
pol i cymaki ng authority over the GPPD s policies. The court
dism ssed the official-capacity clainms agai nst Crum and Bender on
the sanme basis. W now consider the tinely appeal by G os and
Si kes of that order.

DI SCUSSI ON

Gros and Sikes contend on appeal that the district court
erred in finding that the Gty of Gand Prairie could not be held
liable for Chief Crumis decisions to enact or ratify the GPPD s
al | eged unconstitutional policies and custons. Under 42 U S. C
§ 1983, a nunicipality cannot be held vicariously liable for the
constitutional torts of its enployees or agents. See Mnell v.
Departnent of Social Services, 436 U S. 638, 694 (1978).

Liability arises only when the execution of an official policy or



customof the nunicipality causes the constitutional injury. See
id. A policy or custom becones official for purposes of § 1983
when it results fromthe decision or acqui escence of the
muni ci pal officer or body with “final policymaki ng authority”
over the subject matter of the offending policy. Jett v. Dallas
| ndependent School District, 491 U S. 701, 737 (1989). Thus, the
City of Gand Prairie could be |iable for the decisions of Chief
Cumif CGumwas the Cty's final policynmaking authority over the
areas in which the decisions were nade.

In reaching its conclusion that Chief Crum did not have
final policymaking authority over the GPPD s hiring, training, or
discipline policies, the district court enployed two | egal
principles. First, it found that the ultimte policynmaking
authority did not reside with Chief Crum because “[a] bsent
contrary evidence, the court nust assune that policynmaking
authority resides with the Gty’'s governing body.” Second, the
court stated that G os and Sikes coul d nonet hel ess survive
summary judgnent if “there is an issue of material fact whether
pol i cymaki ng authority has been delegated to Chief Ctum” On the

basis of these two | egal precepts, and its finding that “a
reasonable trier of fact could not find that final policymaking
authority has been del egated by the Gty’'s governing body to
Chief Crum” the district court granted summary judgnent to the
Muni ci pal Def endants.

Appel l ants contend that the district court used the wong

| egal standards in granting summary judgnent. As recogni zed by



the district court in its decision, the Suprenme Court has evinced
no preference for any single body as the source of mnunicipal

pol i cymaki ng authority. See Penbaur v. City of C ncinnati, 475
U S. 469, 480 (1986) (instructing that final policymaking
authority “is no nore the exclusive province of the |egislature
at the local level than at the state or national |evel”).

| nstead, the Court has remarked that “one may expect to find a
rich variety of ways in which the power of [local] governnent is
distributed anong a host of different officials and official
bodies.” City of St. Louis v. Praprotnik, 485 U S. 112, 124-25
(1988). The Court has also rejected the need for establishing
any default final policynmaker, finding that “state law. . . wll
al ways direct a court to sone official or body that has the
responsibility for making law or setting policy in any given area
of a local governnent’s business.” 1d. at 125 (enphasis added).
To the extent that the district court relied upon a presunption
concerning the locus of final policymaking authority in the Gty
of Gand Prairie instead of |ooking to state | aw as the sole
determnant, we find that it erred.

In this regard, we note that there was | egal authority
available to assist the district court in determ ning which of
the Gty s officials or bodies possessed final policynmaking
authority over the GPPD policies. The sources of state | aw which
shoul d be used to discern which nunicipal officials possess final
pol i cymaki ng authority are “state and |local positive law, as well

as ‘custom or usage’ having the force of law.” Jett, 491 U S at



737 (internal quotation omtted). |In this case, each of those
sources were available. First, Chief Cums testinony in the
record refers repeatedly to the Gty of Gand Prairie G vil
Service Commssion. In a Texas nunicipality with a popul ation
between 10,000 and 1.5 mllion, the creation of a police civil
servi ce conm ssion nust be approved by the nmunicipality's voters.
See Tex. Loc. Gov't Code Ann. § 143.002 (1999 Supp.). The

comm ssion is then enpowered under the Texas Local Governnent
Code to nmake and review certain decisions regarding the hiring
and disciplining of police officers. See id. 8§ 143.001 et seq.
There are thus questions of |ocal and state positive | aw whet her
a Gand Prairie Cvil Service Conmm ssion was adopted by the G and
Prairie voters and whether that comm ssion, instead of the Cty’s
governi ng body or Chief Crum was the final policymaking
authority over the GPPD' s hiring or discipline policies. Second,
G os and Sikes submitted to the district court affidavits or
depositions of at least five nenbers of the GPPD, including three
depositions of Chief CGtum In these depositions, Chief Crum and
the other officers were questioned at |ength concerning the

met hods by which the GPPD' s hiring, training, and discipline
policies were created and i nplenented. Their testinony indicated
that Chief CGtum the city nmanager, and the civil service

conmi ssi on each played a role in the formation of GPPD policy.?

2Al t hough we are remanding to allow the district court to make
the first assessnent of these legal sources, we do note our
di sagreenent with the dissent’s assertion that Chief Crums
deposition testinony “conclusively negates” the possibility that
Crum was the final policymaking authority over any of the GPPD s
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Those depositions were available to the district court as
potential evidence of nunicipal custons or usages having the
force of state law. It was thus incunbent upon the district
court to consider state and | ocal positive |law as well as
evidence of the City' s custons and usages in determ ning which
City officials or bodies had final policymaking authority over
the policies at issue in this case.

We al so disagree with the district court’s assertion that
even if Chief Crumdid not possess final policymaking authority
as a matter of state law, G-os and Si kes coul d nonet hel ess
survive sunmary judgnent if there was an issue of material fact
whet her Crum had been del egated final policymaking authority. 1In
Jett v. Dallas |Independent School District, 491 U S. 701 (1989),
the Suprenme Court established that whether an official has been
del egated final policynmaking authority is a question of |aw for

the judge, not of fact for the jury. See id. at 737 (“[T]he

pol i ci es. Crumis testinony was, at best, conflicting. He
characterized the city manager as his “boss,” but also described
the chief of police’s “overall responsibility” as “setting policy
or approving policy in the departnent.” Crumal so stated that sone
of his decisions were subject to review by the city manager or the
civil service conm ssion, but then agreed that their reviewin sone
areas was no nore than a “rubberstanp.” The Suprene Court has
rejected the principle of a “de facto” policynmaker. See
Praprotnik, 485 U S. at 131. Nonet hel ess, absent a contrary
regulation or ordinance, a city council’s or city nanager’s
conti nuous refusal to exercise sone theoretical authority to revi ew
a nmunicipal official’s policy decisions wll, at sone point,
establish the municipal official as the final policynmaking
authority by custom or usage having the force of state law W
| eave to the district court’s initial determ nation whether the
city manager had any authority to review Chief Crunis decisions
and, if so, whether the point was reached where his failure to
exercise that authority becane a custom or usage.
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identification of those officials whose decisions represent the
official policy of the local governnental unit is itself a |egal
question to be resolved by the trial judge before the case is
submtted to the jury.”) On remand, this court interpreted that
instruction as including, as questions of |aw for the court,
determ nati ons whether final policymaking authority has been
del egated. See Jett v. Dallas |Independent School District, 7
F.3d 1241, 1248-49 (5th Cr. 1993) (determning that, as a
question of law, final policymaking authority had not been
del egated from school board to superintendent of schools). Based
upon the Suprenme Court’s decision in Jett and our interpretation
of that decision on remand, it was error for the district court
to anal yze whet her Chief Crum had been del egated fi nal
pol i cymaki ng authority as a question of fact for the jury.
I nstead, the district court should have determ ned whet her any
such del egati on had occurred as a matter of state | aw
CONCLUSI ON

We vacate the district court’s grant of sunmmary judgnment
based upon our conclusion that the court relied upon erroneous
| egal standards in determ ning whether the City of Gand Prairie
can be held |liable under 42 U S.C. § 1983 for the all eged
constitutional violations of its chief of police, Harry Crum
Because the district court is better suited than this court to
make a first determ nation of whether state |aw entrusted Chi ef
Ctumwith the final policymaking authority that could establish

the Gity’s 8§ 1983 liability, we remand this case for further



proceedi ngs consistent with this decision. Furthernore, because
the record does not reveal that the parties fornul ated argunents
to the district court concerning the sources of state | aw

i npacting upon the | ocus of policymaking authority over the GPPD
the district court should allow them an opportunity to present
such argunents on renmand.

VACATED and REMANDED.

KING Chief Judge, dissenting:

Because | am convinced that the district court properly
applied the correct legal standards to the facts of this case, |
respectfully dissent fromthe majority’ s decision to vacate and
remand the grant of summary judgnent in favor of the Gty.

Gros and Sikes based their claimfor nmunicipal liability on
the theory that their injuries were proximately caused by the
City's policy of (1) failing to adequately screen, train,
supervi se, and discipline police officers, including Rogers;

(2) failing to adequately investigate conplaints agai nst

of ficers, including Rogers; and (3) permtting officers to
violate citizens’ constitutional rights. It is well-settled that
a |l ocal governnental body such as the Gty of Gand Prairie is
liable for damages under 8 1983 for constitutional violations

resulting fromofficial city policy. See Mmnell v. Dep’t of Soc.

Servs., 436 U. S. 658, 690-91 (1978). This circuit has defined an



official policy for whose execution a |ocal governnent nay be
found |iabl e as:

A policy statenent, ordinance, regul ation, or decision
that is officially adopted and promul gated by the

muni ci pality’s | awmraki ng officers or by an official to
whom t he | awnmakers have del egated policy-nmaki ng
authority; or

A persistent, w despread practice of city officials or
enpl oyees, which, although not authorized by officially
adopt ed and pronul gated policy, is so conmon and wel |
settled as to constitute a customthat fairly
represents nunicipal policy. Actual or constructive
know edge of such custom nust be attributable to the
governi ng body of the nmunicipality or to an official to
whom t hat body had del egated policynaki ng authority.

Johnson v. Moore, 958 F.2d 92, 94 (5th Gr. 1992) (quoting

Bennett v. Gty of Slidell, 735 F.2d 861, 862 (5th Cr. 1984) (en

banc)). Under this framework, a city is liable only if the
policy or practice of which the plaintiffs conplain is
attributable to an entity with policynmaking authority. See
Monell, 436 U S. at 694. Wiether a particular official has final
pol i cymaki ng authority is a question of state |aw, and the
identification of those officials whose decisions represent the
official policy of the |local governnental unit is itself a |egal
question to be resolved by the trial judge before the case is

submtted to the jury. See Jett v. Dallas Indep. Sch. Dist., 491

U S 701, 737 (1989); see al so Cow TTEE ON PATTERN JURY | NSTRUCTI ONS,
FIFTH QRcU T, PATTERN JURY | NSTRUCTIONS (CiviL CAsSES), Instruction 10. 3,
at 120 (1997) (“The [mayor/city council] is an official whose

acts constitute final official policy of the Gty of

Therefore, if you find that the acts of the [mayor/city council ]
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deprived the plaintiff of constitutional rights, the Gty of
_____ is liable for such deprivations.”). Moreover, state |aw,
whi ch includes valid | ocal ordi nances and regul ations, wll
“always direct a court to sone official or body that has the
responsibility for making |law or setting policies in any given

area of a local governnent’s business.” Cty of St. Louis v.

Praprotnik, 485 U S. 112, 125 (1988) (plurality opinion)
(footnote omtted). Consequently, a federal court “would not be

justified in assum ng that nunicipal policymaking authority |ies

sonewhere ot her than where the applicable | aw purports to put
it.” Id. at 126.

The district court applied the correct |egal standards. The
majority first faults the district court for asserting that
“[a] bsent contrary evidence, the court nust assune that
pol i cymaki ng authority resides with the Cty’'s governing body.”
At the sane tinme, however, the district court explicitly
recogni zed that state law will always direct the court to an

official or body responsible for making | aw or setting policy,

see Praprotnik, 485 U S. at 125-26. And, although it said that
“[t]o survive sunmmary judgnent, Gros and Si kes nust establish
that there is an issue of material fact whether policymaking
authority has been delegated to Chief CGtum” it al so acknow edged
that the identification of a nunicipal policymker is a question
of law to be decided by the trial judge, see Jett, 491 U S at

737. Contrary to the majority’s assertion that the district
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court “analyze[d] whether Chief Crum had been del egated fina
pol i cymaki ng authority as a question of fact for the jury,” the
district court never suggested that delegation is a question “for
the jury.” | interpret the district court as sinply holding that
under Texas law, final policymaking authority rests with the
City’s governing body and that, on this record, such authority
had not been delegated to Chief Crum

This conclusion that Chief CGtumwas not the City’'s
pol i cymaki ng authority with respect to the hiring, training, and
disciplining of police officers, the investigation of conplaints
agai nst officers, and the protection of citizens’ constitutional

rights is correct. That an official possesses decisionnmaking

authority does not necessarily nean that he al so has policynmaking

authority. See Jett v. Dallas Indep. Sch. Dist., 7 F.3d 1241,

1246 (5th Gr. 1993). Rather, as we have recogni zed,

pol i cymaki ng authority is nore than discretion, and it is
far nore than the final say-so, as a matter of practice, on
what water main will be replaced today and whether a

buil ding neets city construction standards. City

pol i cymakers not only govern conduct; they decide the goals
for a particular city function and devi se the neans of

achi eving those goals. Policynmakers act in the place of the
governing body in the area of their responsibility; they are
not supervised except as to the totality of their

per f or mance.

Bennett v. Gty of Slidell, 728 F.2d 762, 769 (5th Cr. 1984) (en

banc). Although policymaking authority may be shared, an entity
whose deci sions are reviewable is not a policymker whose acts

can subject the nunicipality to liability. See Praprotnik, 485

U S at 126 (“Assum ng that applicable | aw does not make the

deci sions of the Conm ssion reviewable by the Mayor and Al der nen,
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or vice versa, one would have to conclude that policy decisions
made either by the Mayor and Al dernen or by the Conmm ssion would
be attributable to the city itself.”).

Far fromshow ng that he was a policymaker, Chief Crums
deposition testinony conclusively negates that possibility.
Chief Crumtestified that the city manager, whom he descri bed as

his “boss,” was the ultimate policymaking authority with respect
to officer hiring and grievance procedures, that the city civil
service comm ssion could overrule himon matters of officer
di scipline, and that he was not the final policymaking authority
for the City in regard to investigating conpl aints agai nst
officers. Although he stated that he was the final policynmaking
authority with respect to training officers, he admtted in a
deposition in another case, which G os and Si kes attached as an
exhibit to their response to the Minicipal Defendants’ notion for
summary judgnent, that the city manager and civil service
comm ssion were the ultimate authorities with respect to the
policies of the GPPD
Q So with regard to the issuance of the policies that
govern and control the Grand Prairie Police Departnent you
are the individual with the responsibility and duty to issue
those policies, correct?
A. Not the ultimate, ma’ am
Q Wois the ultimate, sir?
A Well, they're subject to review by the city nanager;
they are subject to review by the Gvil Service Conm ssion.
| assune that they could be reviewed by the council but that
typically to nmy know edge has never happened. It could but
it never has that |’ m aware of.

The follow ng coll oquy between Chief Crumand plaintiff’s counsel

13



t ook place at the sane deposition:
Q And as far as approving the policies that are in effect
at the G and Prairie Police Departnent, even after you sign
off on a policy does the council still have the authority to
negate or di sapprove of that policy?
A.  Yes, they do.
Because the summary judgnent evi dence denonstrates that Chief
Crumwas not the Cty’'s policynmaking authority with respect to
the GPPD, nmunicipal liability may not be prem sed upon any policy
statenent, ordinance, regul ation, or decision adopted or
promul gated by himor upon a custom of which he had actual or
constructive know edge. G os and Si kes point to no other
potential policymaker that adopted sone policy or knew of a
customthat caused themharm Accordingly, | would hold that the

district court properly granted sunmary judgnment on their § 1983

clains against the Cty.
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