IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10212
Summary Cal endar

COLONI AL PENN | NSURANCE,
Pl ai ntiff-Appellee,

ver sus

MARKET PLANNERS | NSURANCE AGENCY I NC.; JI MW WH TED,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas, Dallas Division

Oct ober 28, 1998

Before EMLIO M GARZA, DeEMOSS and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:

Def endants WMarket Planners |nsurance Agency Inc. (“Market
Pl anners”) and Ji mry Wi ted appeal froma judgnent agai nst themfor
approximately $150,000 in unremtted insurance premuns plus
interest. We affirm

I

This Circuit has seen this case before, and our prior
opinion sets forth the relevant facts. See Col onial Penn Ins. Co.
v. Market Planners Inc., 1 F.3d 374 (5th Cr. 1993). In Septenber
1992, follow ng a two-day bench trial, the Northern District of

Texas, the Honorable Joe Fish presiding, entered judgnent for the



plaintiff, Colonial Penn Insurance Co. (“Colonial Penn”), onits
claimthat Market Planners and Jimy Wited, Market Pl anners’
president, failed to remt premuns collected on the sale of
Col oni al Penn insurance policies. The district court held that
the statute of limtations did not bar Colonial Penn's suit
because Market Pl anners fraudulently conceal ed facts material to
the cause of action. Defendants appealed to this Court, arguing
inter alia that Col onial Penn pl eaded neither the “di scovery
rule” nor fraudul ent conceal nent, giving the district court no
basis for its ruling on the statute of Iimtations, and that the
district court ignored evidence that Colonial Penn knew or should
have known of its cause of action in 1986. This Court found that
Col onial Penn net its pleading burden in countering the
defendants’ affirmative statute of limtations defense, see id.
at 376, but that the district court nade inconsistent statenents
concerning, and possibly msinterpreted, Texas |law. W therefore
remanded to the district court for a determ nation “whether and
when Col oni al Penn | earned ‘of facts, conditions, or
ci rcunst ances whi ch woul d cause a reasonably prudent person to
make inquiry, which, if pursued, would | ead to discovery of the
conceal ed cause of action.”” |Id. at 378 (citation omtted).

On remand, the district court stated that “the question
presented . . . is whether Colonial first knew, or in the

exerci se of reasonable diligence should have known, of facts



giving rise to a cause of action against Market Pl anners outside
of the prescriptive period. The court finds that Colonial did
not.” Colonial Penn Ins. Co. v. Market Pl anners Ins. Agency Inc.,
1998 WL 51359, *1 (N.D. Tex. Jan. 23, 1998). Accordingly, the
district court entered judgnent for Col onial Penn. Defendants now
appeal that judgnent, contending (1) that the district court
again has msinterpreted the statute of limtations and (2) that
the district court’s findings of fact and concl usions of |aw do
not support a judgnent agai nst defendant Jinmmy Wited
i ndi vi dual ly.

I

Def endants argue that the district court on remand agai n has
made erroneous factual findings and msinterpreted Texas | aw as
to when the statute of |imtations began to run. This issue
requires us to examne two statute of limtations doctrines under
Texas |law. the discovery rule and fraudul ent conceal nent.

The di scovery rule provides a “very limted exception” to
statutes of limtations. Conputer Assocs. Int’'l, Inc. v. Atai,
Inc., 918 S.W2d 453, 455 (Tex. 1994). The rul e postpones the
running of the statutory limtation period until such tinme as the
cl ai mant di scovers, or in exercising reasonable diligence should
have di scovered, facts that indicate he has been injured. See,
e.g., WIllis v. Maverick, 760 S.W2d 642, 643, 644 (Tex. 1988);

Seibert v. General Mtors Corp., 853 S.W2d 773, 776 (Tex.



App. —Houston [14th Dist.] 1993, no wit). The discovery rule
applies only in cases where the claimant’s injury was “inherently
undi scoverable,” i.e., where the plaintiff did not and coul d not
know of the injury. Seibert, 853 S.W2d at 776; see al so Vel sicol
Chem cal Corp. v. Wnograd, 956 S.W2d 529, 531 (Tex. 1997). The
rule delays the statute of limtations only until the cl ai mant
knows or should know the facts that could support a cause of
action, not until she realizes that the facts do support a cause
of action: “It does not operate to toll the running of the
limtation period until such tine as plaintiff discovers all of
the el enments of a cause of action. Once [a clainmant | earns] that
she [has] been injured, the burden [is] on her to determ ne
whet her she should file suit.” Coody v. A H Robins Co., 696
S.W2d 154, 156 (Tex. App.—-San Antonio 1985, wit disnmid by
agr.); see also Tenninon v. Bell Helicopter Textron, Inc., 823
F.2d 68, 72 (5th Gr. 1987) (per curiam (citing Coody); Seibert,
853 S.W2d at 777 (“Texas law nmakes it clear that it is the
di scovery of the injury, and not the discovery of the cause of
action, which starts the running of the clock . . . .”).

A fiduciary relationship between parties sonetinmes nakes the
di scovery rule applicable where it otherwise would not be. “[I]n
the fiduciary context, it nay be said that the nature of the
injury is presuned to be inherently undi scoverable, although a

person owed a fiduciary duty has sone responsibility to ascertain



when an injury occurs.” Conputer Assocs., 918 S.W2d at 456
(citing Courseview, Inc. v. Phillips Petroleum Co., 312 S.W2d
197, 205 (Tex. 1957)). Therefore, even if Colonial Penn in a
nonfi duci ary, common busi ness context perhaps should have known
at an earlier date that it was injured, the fiduciary duty owed
it by Market Planners m ght nonethel ess nake the discovery rule
appl i cabl e.

In tandemwi th the discovery rule under Texas lawis the
doctrine of fraudul ent conceal ment.? Fraudul ent conceal nent tolls
the statute of limtations until the claimnt discovers or with
reasonabl e diligence shoul d have di scovered the fraud. See, e.g.,
L.C.L. Theatres, Inc. v. Colunbia Pictures Indus., Inc., 566 F.2d
494, 496 (5th Cr. 1978); Conputer Assocs., 918 S.W2d at 455;
Ruebeck v. Hunt, 176 S.W2d 738, 739 (Tex. 1943). Texas | aw
engenders sone confusion as to exactly what discovery starts the
statute running in fraudul ent conceal nent cases. The | eading
case, Borderlon v. Peck, 661 S.W2d 907 (Tex. 1983), offers two
possibilities. First, the statute nay begin to run when the
claimant actually deduces that he has a cause of action: “Were a
defendant is under a duty to nmake di sclosure but fraudulently

conceal s the existence of a cause of action fromthe party to

1. The Texas Suprene Court has said that the discovery rule
al so applies in cases of fraudul ent conceal nent. See Mirphy v.
Canmpbel |, 964 S.W2d 265, 270 (Tex. 1997). It nmakes no matter
that we handle the two rules separately for clarity s sake; the
result in this case is the sane.



whom it belongs, the defendant is estopped fromrelying on the
defense of limtations until the party learns of the right of
action or should have | earned thereof through the exercise of
reasonable diligence.” 1d. at 908; see also, e.g., N chols v.
Smith, 507 S.W2d 518, 519 (Tex. 1974); Seibert, 853 S.W2d at
776. Second, the statute may begin to run as soon as the cl ai mant
knows the facts that, upon further exam nation, would prove to
underlie a cause of action: “The estoppel effect of fraudul ent
conceal nent ends when a party learns of facts, conditions, or

ci rcunst ances whi ch woul d cause a reasonably prudent person to
make inquiry, which, if pursued, would | ead to discovery of the
conceal ed cause of action. Know edge of such facts is in |aw
equi val ent to knowl edge of the cause of action.” Borderlon, 661
S.W2d at 909. This latter position finds support in ol der Texas
Suprene Court cases, which enphasize a claimant’s duty to
exerci se reasonable diligence to discover a cause of action, see
Ruebeck, 176 S.W2d at 740; Genn v. Steele, 61 S.W2d 810, 810
(Tex. 1933) (per curianm), and it mrrors the rule applicable in
di scovery cases. As such, and given Borderlon’s clear statenent
that know ng facts equals knowi ng a cause of action, it appears
that, in fraudul ent conceal nent cases, Texas |law starts the
statute of limtations running as soon as the clai mant knows the
facts that could support a cause of action.

The district court inits ruling on remand harnoni zed the



di scovery rule, including its fiduciary relationship conponent,
and the doctrine of fraudul ent conceal nent. The court wote:

[ T] he court rejects Market Pl anners’ argunent that

Col oni al, through the exercise of reasonable diligence,

shoul d have known of the facts giving rise to its cause

of action prior to their actual discovery. As stated in

the initial findings, the court grounds this ruling in

t he speci al agency relationship which existed between

Col oni al and Market Planners. This rel ationship of

trust made it objectively reasonable for Colonial to

rely on Market Pl anners’ representations until Col oni al

di scovered evidence contrary to those representations.

Col onial, by conducting the [internal] audit, exercised

due diligence in discovering evidence of Market

Pl anners’ w ongdoi ng.
Col onial Penn Ins. Co. v. Market Pl anners Ins. Agency, Inc., 1998
W 51359, *2 (N.D. Tex. Jan. 23, 1998). The district court thus
found that Market Planners’ fiduciary relationship with Col onial
Penn made the unremtted prem uns inherently undi scoverable. Only
when Col onial Penn’s problens with Anerican Owers and Operators
(“A0C0), its mddleman, led it in due diligence to conduct an
internal audit did it discover that Mrket Planners owed al nost
$150, 000 in previously conceal ed prem uns. Even under a strict

readi ng of Texas |law-one that starts the statute of limtations



tolling as soon as the claimnt discovers facts that could | ead
to a cause of action--the district court correctly applied the
law to its findings.

Though we have found that the district court properly
applied the lawto its findings, one question remains as to this
point of error: whether the evidence could support the district
court’s factual finding that Col onial Penn had no reason to know
bef ore Novenber 1989 of the unremtted prem uns. The evi dence
showed that Colonial Penn retrieved nost policy files fromAQO in
1986. Col onial Penn’s general counsel, Christine Bancheri e,
testified that only during the discovery process in Colonial
Penn’s suit against AOCO, filed in March 1987, did Col onial Penn
receive the last information it needed in order to reconstruct
prem uns. Col onial Penn hired an i ndependent agency, Control Risk
Services, to work on the files; owing to the files’ dishevel ed
state, Bancherie testified, CRS continued adjusting figures until
May or June 1989. Colonial Penn further alleged that Market
Pl anners refused to account for premuns it had coll ected.
Finally, Colonial Penn’ s agency financial audit nmanager testified
t hat Col onial Penn had “the conplete facts, the reconstructed
policy premumfrom CRS and the recei pt docunent” only just
before it sent the Novenber 1989 demand letter. Fromthis
evidence, it was not clear error for the district court to
concl ude that Col onial Penn neither knew nor should have known of
the unremtted premuns before its Novenber 1989 letter to Market

8



Pl anners.

Accordingly, we affirmthe district court’s ruling that the

statute of limtations did not bar Colonial Penn s action.
1]

As a second point of error, defendant Jimry Whited contends
that no evidence presented at trial could support a judgnent
against himindividually. Wited apparently raises two separate
contentions. First, he argues that none of the district court’s
findings of fact could support a judgnent against him
i ndividually. Second, he argues that to the extent any finding
could support a judgnent, that finding is clearly erroneous.?

Appel | ee Col oni al Penn argues that, because Wited raises
the issue for the first tinme on appeal, this Court may review

only for “plain error,” if at all, whether the evidence sufficed
to support a judgnent against Whited. W see no reason why

Whited, following a bench trial,3 cannot argue now for the first

2. Federal Rule of G vil Procedure 52(b) allows an appeal
of the district court’s factual findings:

When findings of fact are nmade in actions tried w thout

a jury, the sufficiency of the evidence supporting the

findings may | ater be questioned whether or not in the

district court the party raising the question objected

to the findings, noved to anend them or noved for

partial findings.

3. Inajury trial, of course, a party nust nmake (and renew
at the trial’s conclusion) a Rule 50(a) notion for judgnent as a
matter of law in order to preserve sufficiency of the evidence
for appellate review. See, e.g., Polanco v. City of Austin, 78
F.3d 968, 974 (5th Gr. 1996); MacArthur v. University of Texas
Health Cr., 45 F. 3d 890, 896 (5th Cr. 1995). But nothing
indicates that a simlar rule applies to an appeal of the

9



tinme that the court’s findings were clearly erroneous or that

t hey cannot support the judgnent. In Glbert v. Sterrett, 509
F.2d 1389 (5th Cr. 1975), this Court considered an appea
contending that a district court, in a bench trial, either
applied the wong | egal standard or nmade clearly erroneous
factual findings. There we “attach[ed] no significance” to the
appellants’ “failure . . . to file a notion in the district court
for additional findings” that m ght better support the judgnent.
|d. at 1393. The Eleventh Crcuit, soon after its split fromthe
Fifth, considered a case raising for the first tinme on appeal
whet her the facts the district court found anounted as a matter
of lawto a protected property interest. See (gl etree v. Chester,
682 F.2d 1366 (11th G r. 1982). That court wote, “Throughout his
brief, the appell ee has contended that the appellants’ failure to
conply with Fed. R Cv. Pro. 50 forecloses review of the
‘“sufficiency of the evidence’ on the issue presented in this non-
jury case. To the contrary, that rule poses no bar to our
consideration of the issues in this appeal.” 1d. at 1368 n.1. W
review for clear error whether the evidence supports the district
court’s factual findings. W review de novo whet her those

findi ngs support a judgnent against Wiited individually, as that

is a legal conclusion.

sufficiency of evidence to support findings or sufficiency of
findings to support a judgnent followi ng a bench trial.

10



In actions tried upon the facts to a court, the court nust
state separately its factual findings and its | egal conclusions.
Fed. R Cv. P. 52(a). The findings and concl usions “nust be
sufficient in detail and exactness to indicate the factual basis
for the ultimte conclusion reached by the court.” Acne Boat
Rentals, Inc. v. J. Ray McDernott & Co., 407 F.2d 1324, 1325 (5th
Cr. 1969). If the district court’s factual findings are
insufficient to allowthis Court to review the judgnent bel ow,
then we nust vacate the judgnent and remand for nore detail ed
findings. See, e.g., In re Incident Aboard the DB Ccean King
758 F.2d 1063, 1072 (5th Cr. 1985). On the other hand, when
consi dering whether facts support the district court’s judgnent,
we construe the court’s findings liberally and find them“to be
i n consonance with the judgnent, so long as that judgnent is
supported by evidence in the record.” Kelleher v. Flawn, 761 F.2d
1079, 1083 n.1 (5th G r. 1985) (quoting Gl bert, 509 F.2d at 1393
(internal quotes and citations omtted)). Thus, so long as we can
understand the issues conpletely and the record gives sufficient
basis for this Court to consider the nerits of the case, we need
not remand. See, e.g., @l f Tow ng Co. v. Steam Tanker, Anoco,
648 F.2d 242, 245 (5th Gr. Unit B 1981).

The parties to this action stipulated that Wiited served as
presi dent of Market Planners and that he participated in running

t he busi ness, including selling Col onial Penn policies and

11



collecting premuns. The district court could have inposed | egal
liability upon Whited under two theories: (1) that Market

Pl anners constituted Wiited' s alter ego, so that fairness
required piercing the corporate veil and holding Wited |iable
for Market Pl anners’ wongdoing, see, e.g., Mtthews Constr. Co.
v. Houston Pipe & Supply Co., 796 S.W2d 692, 693 (Tex. 1990);
Loom s Land & Cattle Co. v. Wod, 699 S.W2d 594, 597 (Tex.

App. —Fexarkana 1985, wit ref’d n.r.e.); or, as Colonial Penn
contends, (2) that Wited hinself served along with Market

Pl anners as a |l ocal recording agent for Col onial Penn and as such
personally owed prem uns to Col onial Penn, see, e.g., Qakes v.
Guarantee Ins. Co., 573 S.W2d 899 (Tex. Cv. App.-—FEastland 1978,
wit ref’d n.r.e.) (holding local recording agent |iable for
unpai d prem uns al t hough agent | acked required certificate of
authority fromstate). Colonial Penn did not argue in pleadings
or at trial for piercing the corporate veil, and the record | acks
any evidence of an alter ego that would have allowed the district
court to pierce the veil. See Elliott v. Tilton, 89 F.3d 260, 264
(5th Gr. 1996) (reversing judgnent against individual defendants
where plaintiffs tried to nake “piercing the corporate veil”
argunent for the first tinme on appeal and no evidence in the
record supported piercing the veil). Accordingly, the basis for
liability against Whited individually nmust be that Whited hinself

was a | ocal recording agent for Colonial Penn. Because the

12



district court recognized the agency question as “paranount in
deciding the outcone of this case” and concluded that it would

i npose joint and several liability based on “breach of agency
duty,” we may presune that the court found that Whited was an
agent of Colonial Penn.* W exanine the record in this appeal for
any evidence that |ends support to that finding.

On direct examnation at trial, Colonial Penn’'s general
counsel testified that based on exhibits in evidence, including
| ocal recording agent |icenses and agent appoi ntnent
applications, she believed Wited was a | ocal recordi ng agent of
Col oni al Penn. On cross exam nation, however, she testified that
Col oni al Penn did not receive an appoi ntnent form nam ng Wited
individually as an agent of Col onial Penn. Wited hinself, on
cCross-exam nation, stated variously that he either was not
Col oni al Penn’s agent or was “probably their agent but not

t hrough a contractual agreenent.” Al though scarce, this evidence
provi des enough that we cannot say the district court was clearly
erroneous to find that Jinmmy Wited was an agent of Col oni al

Penn. ®

4. The district court could hardly have escaped the issue,
given that, in the Consolidated Pretrial Order, the defendants
specifically listed as a contested fact whether Wiited was an
agent of Col oni al Penn.

5. The court may al so have been swayed by cl osing
argunents, in which Colonial Penn referred to Texas | nsurance
Code Article 21.02--which defines who are agents for purposes of
the liabilities, duties, requirenents, and penalties that Texas
| nsurance Code Chapter 21 inposes on agents--and argued that

13



|V
Accordingly, the judgnent of the district court against
Mar ket Pl anners | nsurance Agency Inc. and agai nst Jimry Wited

individually is AFFI RVED

Whited offered no evidence to rebut his agency status.

14



