REVI SED, Cctober 12, 1999

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-10060

W LLI AM JOSEPH KI TCHENS,

Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT

OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

Sept enber 28, 1999

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

WIlliam Joseph Kitchens (“Kitchens”), a Texas death-row
i nmat e, appeals the district court’s denial of his 28 U S.C. § 2254
not i on. The basic issue on appeal is whether Kitchens received
effective assistance of counsel as guaranteed by the Sixth
Amendnent . The main point of contention is whether counsel
properly investigated and presented mtigating evidence of child
abuse, al coholism and nental illness. Having reviewed the record,

and having considered the parties’ argunents, we affirmthe



district court’s judgnent.

| .

In 1986 Kitchens was charged with capital nurder in Taylor
County, Texas, for the shooting death of Patti Whbb. Two | awers
were appointed to defend Kitchens, Randy Dale and Jon MDurmtt
(“counsel 7). Kitchens ultimately pleaded guilty to nurder, but
proceeded to trial on the capital nurder charge. After a trial
that |asted roughly one week, the jury convicted Kitchens of the
capital offense of intentional nurder in the course of a robbery or
sexual assault. In the subsequent penalty phase of the trial, the
jury was asked to answer the two special sentencing issues required
by Article 37.071(b) of the Texas Code of Crimnal Procedure.! See
Tex. Code C&rim P. art. 37.071. The jury answered each question in
the affirmative, and the trial court sentenced Kitchens to death.

Kitchens appealed his conviction and sentence to the Texas
Court of Crimnal Appeals, which affirmed by published opinion of
Cctober 30, 1991. Kitchens v. State, 823 S.W2d 256 (Tex. Cim

1" The first special issue stated:

Wwas the conduct of the defendant, WLLIAM
JOSEPH KI TCHENS, that caused the death of the
deceased PATRICIA LEANN \WEBB, commtted
del i berately and W th t he reasonabl e
expectation that the death of the deceased or
anot her would result?

The second special issue stated:
s there a probability that the defendant,
W LLI AM JOSEPH KI TCHENS, woul d commit cri m nal
acts of violence that would constitute a
continuing threat to society?
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App. 1991). The United States Suprene Court denied Kitchens’
subsequent petition for wit of certiorari on June 1, 1992.
Kitchens v. Texas, 504 U S. 958 (1992). On February 4, 1993,
Kitchens filed an application for a state wit of habeas corpus.
A two-day hearing was held by the state trial court, and on
Novenber 27, 1996, in an unpublished per curiamopinion, the Texas
Court of Crimnal Appeals adopted the trial court’s findings of
fact and conclusions of |aw and denied Kitchens’ petition.
Kitchens next filed a petition for federal habeas corpus
relief on Septenber 2, 1997. The district court denied the
petition on Novenber 26, 1997, and denied Kitchens notion for a
certificate of appealability (“COA’) on May 18, 1998. This Court
then granted a COA on two separate i ssues which now formthe basis

of the present appeal.

.

Kitchens filed his federal habeas corpus petition in Septenber
1997, after the effective date of the Antiterrorismand Effective
Death Penalty Act of 1996 (" AEDPA’). Thus, we mnust review his
petition under the nore stringent AEDPA standards. Nobl es v.
Johnson, 127 F.3d 409, 415 (5th G r. 1997). The AEDPA provi sion
that guides our reviewis 28 U S.C. 8§ 2254(d). It provides:

(d) An application for a wit of habeas
corpus on behalf of a person in custody
pursuant to the judgnent of a State court
shal |l not be granted with respect to any claim
that was adjudicated on the nerits in State

court proceedings unless the adjudication of
the claim-



(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was
based on an unreasonabl e determ nation of the
facts in light of the evidence presented in
the State court proceedi ng.
28 U.S.C. 8§ 2254(d). As this section is applied, questions of |aw
and m xed questions of |law and fact are reviewed under subsection
(d)(1) of 8§ 2254. Drinkard v. Johnson, 97 F.3d 751, 767-68 (5th
Cr. 1996). For questions of law, this subsection permts a
federal court to grant habeas corpus relief only if the state court
decision rested on a legal determnation that was “contrary to
clearly established federal law” 28 U S C § 2254(d)(1);
Drinkard, 97 F.3d at 767-68. For m xed questions of |aw and fact,
subsection (d)(1) affords relief only if the state court decision
rested on “an unreasonable application of clearly established
federal law” 28 U S.C. 8§ 2254(d)(1); Drinkard, 97 F.3d at 767-68.
Questions of fact, on the other hand, are reviewed under
subsection (d)(2) of 8 2254. Id. at 767. That provision affords
relief only if the state court adjudication of the claim®“resulted
in a decision that was based on an unreasonabl e determ nation of
the facts in light of the evidence.” 28 U.S.C. § 2254(d)(2);
Drinkard, 97 F.3d at 767. |Inportantly, state factual findings are
presumed correct unless rebutted by the petitioners with clear and
convincing evidence. 28 U S.C. § 2254(e)(1); Trevino v. Johnson,
168 F.3d 173, 181 (5th Cr. 1999), petition for cert. filed, 68
USLW ___ (US. June 17, 1999) (No. 98-9936).
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L1,
W granted a certificate of appealability on tw separate
i ssues, each relating to whether Kitchens received effective
assi stance of counsel as guaranteed by the Sixth Anmendnent. The
first is whether counsel adequately investigated and presented
mtigating evidence of child abuse, al coholism and nental ill ness.
The second i s whet her counsel gave an effective closing argunent at

both the guilt and penalty phases of trial.

A

We eval uate an ineffective assistance of counsel claimunder
the standard announced in Strickland v. Washi ngton, 466 U. S. 668,
687 (1984). The petitioner nust show (1) that counsel’s
representa-tion was deficient, and (2) actual prejudice resulting
from the deficient performance. Strickland, 466 U S. at 687;
Earhart v. Johnson, 132 F. 3d 1062, 1066 (5th Cr. 1998). Because
an ineffective assistance of counsel claimis a m xed question of
| aw and fact, we | ook to whether the state court deci sion rested on
“an unreasonabl e application of clearly established federal |aw”
28 U . S.C. 8§ 2254(d)(1); Drinkard, 97 F.3d at 767-68. A state
court’s application of federal | awis unreasonabl e when “reasonabl e
jurists considering the question would be of one view that the
state court ruling was incorrect.” Drinkard, 97 F.3d at 769. Wth
those standards in mnd, we turnto the first issue in this appeal:
whet her counsel effectively investigated and presented mtigating

evi dence of child abuse, alcoholism and nental illness.



B.

On appeal Kitchens maintains that his trial attorneys were
ineffective by failing to investigate and present evidence that his
fat her physically abused himas a child and forced himto consune
al cohol at a very young age. Kitchens al so contends that counsel
failed to i nvestigate and present hospital records indicating that
Kitchens was hospitalized on nunerous occasions for attenpted
sui cide, depression, black outs, and hallucinations. Kitchens
insists that had counsel properly uncovered this evidence and
utilized it at trial, there would have been a reasonable
probability that the jury would not have sentenced himto death.

I n eval uati ng whet her counsel’s performance was deficient, we
ook to whether the challenged representation fell below an
obj ecti ve standard of reasonabl eness. Strickland, 466 U S. at 687-
88. However, there is a “strong presunption that counsel’s conduct
falls within the wi de range of reasonabl e prof essi onal assi stance.”
ld. at 689. Thus, “[a] conscious and inforned decision on trial
tactics and strategy cannot be the basis for constitutionally
i neffective assistance of counsel unless it is so ill chosen that
it perneates the entire trial with obvious unfairness.” Geen v.
Johnson, 116 F.3d 1115, 1122 (5th Gr. 1997) (quotations and
citation omtted). “W will not find inadequate representation
merely because, with the benefit of hindsight, we disagree with

counsel s strategic choices.” Id.



In this case, the state trial court conducted a two-day
hearing and concluded that counsel was not ineffective under
Stri ckl and. The court found that counsel’s failure to present
evidence of child abuse and early alcohol consunption was a
strategic decision founded on the belief that the value of that
evidence did not outweigh the risk that other danagi ng evidence
woul d conme into the record. |In particular, counsel believed that
evidence relating to Kitchens’ chil dhood woul d have opened t he door
to evidence of drug use, as well as specific instances where
Kitchens was violent even when sober. Simlarly, the court
concluded that counsel’s decision not to present the hospital
records was a strategi c decision because the records al so showed
that Kitchens had repeatedly rejected al cohol -abuse treatnent, and
was a heavy drug user. The state trial court rejected the
assertion that counsel’s investigation was inadequate. The state
court noted that his attorneys were aware of his chil dhood history,
and i nterviewed several famly nenbers, but deci ded not to devel op
that evidence due to its doubl e-edged quality.

When presented with Kitchens’ claimof ineffective assistance
of counsel, the federal district court found that the state court’s
findings were adequately supported by the record. The district
court agreed that counsel’s decisions were based on strategic
concerns. Citing Boyle v. Johnson, 93 F.3d 180, 187-88 (5th Cr.
1996), the district court observed that the Fifth Crcuit has
repeatedly denied clains of ineffective assistance of counsel for

failure to present “doubl e edged” evidence where counsel has nade



an infornmed decision not to present it. The district court also
found that Kitchens’ had not denonstrated the requisite prejudice
under the second prong of Strickland.

On appeal Kitchens clains that the findings of the state court
are contradicted by the record. He contends that counsel’s failure
to present evidence of his childhood could not have been a
strategic decision to |limt evidence of drug use and violence
because counsel elicited testinony of that nature at trial.
Simlarly, Kitchens argues that counsel’s failure to present the
hospital records could not have been a reasoned decision because
the reports did not reflect repeated term nations of treatnment. As
for the state court’s finding that counsel conducted a reasonable
i nvestigation, Kitchens alleges that counsel took no steps to
corroborate or investigate the evidence of child abuse and early
al cohol consunption,? and took no steps to understand or use the

hospital reports.® Having reviewed the record, we find no nerit to

2 As to the evidence of child abuse and early al coho
consunption, Kitchens argues that counsel initially received an
investigator’s report indicating that Kitchens’ father routinely
gave him whiskey when he was five years old, but counsel
nevertheless failed to pursue or corroborate that information.
Kitchens cites the fact that counsel never interviewed his father,
only briefly interviewed his nother and one sibling, and never
asked them about specific instances of abuse or violence. He
asserts that had counsel conducted an adequate investigation they
woul d have |earned that Kitchens was physically abused by his
father, was consum ng al cohol by age three, and by age five was
being forced by his father to drink several tines a week.

3 As to the hospital records, Kitchens points out that the
hospital records, which were in the possession of counsel,
indicated that he was treated on several occasions for extrene
enotional illness that resulted in suicidal urges, black outs, and
hal | uci nations. He maintains that the health records woul d have
established “catastrophic levels of child abuse,” resulting in a
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Ki t chens’ cl ai ns.

The record shows that counsel was aware that Kitchens had been
abused as a child and had consuned al cohol at a very early age.*
The record, however, shows that counsel chose not to investigate
that evidence further, and not present it at trial, because there
were instances of extrenme violence in Kitchens’ past that counsel
did not want brought to light.> See Strickland, 466 U S. at 691
(“I'n any ineffectiveness case, a particular decision not to
i nvestigate nust be directly assessed for reasonabl eness in all the
ci rcunst ances, applying a heavy neasure of deference to counsel’s
j udgnents."). In fact, as argued by the state on appeal, a
conplete history of Kitchens’ childhood would have revealed
i nstances where Kitchens was viol ent even when sober. It is true,
as Kitchens points out, that counsel did elicit sone testinony at
trial about Kitchens’ problens with al cohol and his tendency to act

violently when drunk. But counsel’s use of that evidence was

mental illness that |essened his crimnal culpability. Kitchens
clains that counsel’s performance was deficient because counse
never contacted the treating physicians; never reviewed the reports
wth the assistance of nedical professionals; never provided the
reports to the two doctors who testified at the penalty phase
hearing; and, nost inportantly, never sought to introduce the
reports as mtigating evidence at trial.

4 Counsel was made aware of this fact through the
i nvestigative report, fromcoments nade by Kitchens, his nother,
and his sister, and fromvarious nentions in the hospital reports.

5 There was evidence that Kitchens once hit his sister on
the head with a piece of |unber; beat a cat to death whil e draggi ng
it behind his bicycle; tied the tails of two cats together and hung
themover a cl othesline where they fought to death; and woul d stop
inthe mddle of the street and fire a gun at the hones of those he
did not I|ike.



limted to that purpose. Counsel did not explore Kitchens’
chil dhood and purposefully avoi ded opening the door to prior bad
act s.

As for the hospital records, the facts of this case indicate
t hat counsel decided not to use that evidence due to a concern that
the jury would view those reports as evidence that Kitchens
voluntarily term nated needed treatnent. Al t hough Kitchens is
correct in that he only discontinued treatnent on one or two
occasions, he ignores the fact that counsel also did not want the
jury to hear about Kitchens’ extensive drug use, which was
t horoughly docunented in the hospital records.

We began our analysis with the presunption that the state
court’s factual findings are correct unless rebutted by Kitchens
with clear and convi nci ng evi dence. Because Kitchens has failed to
clear that hurtle, we cannot question the state court’s finding
that counsel’s actions were the product of sound trial strategy.
We note that Kitchens’ claimis not that counsel utterly failed to
i nvestigate the evidence of child abuse, nental illness, and early
al cohol consunption, or failed to present any mtigating evidence.
That argunent would fail because counsel did in fact conduct an
investigation, and did in fact present sone mtigating testinony at
the penalty phase. Kitchens argunent essentially conmes down to a
matter of degrees. Did counsel investigate enough? Did counsel
present enough mtigating evidence? Those questions are even | ess

susceptible to judicial second-guessing.
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Having reviewed the record in this case, we conclude that
counsel’s decisions were objectively reasonable based on the
doubl e- edged nature of the evidence involved. Accordi ngly, we
| eave undisturbed the state court’s conclusion that counsel’s
performance was not deficient under Strickland. See Boyle v.
Johnson, 93 F.3d 180 (5th G r. 1996) (noting the heavy deference
owed trial counsel when deciding as a strategical matter to forego
admtting evidence of a doubl e-edged nature” which m ght harmthe
defendant’s case); Garland v. Maggio, 717 F.2d 199, 206 (5th Cr.
1983) (“A conscious and informed decision on trial tactics and
strategy cannot be the basis for constitutionally ineffective
assi stance of counsel unless it is so ill chosen that it perneates
the entire trial with obvious unfairness.”).

Additionally, even if counsel’s performance was deficient,
relief is not warranted in this case because there is scant
evidence that Kitchens suffered actual prejudice. On appeal
Kitchens contends that the mtigating evidence would have swayed
the jury by lessening his culpability. That argunent is
unconvi nci ng. If counsel had attenpted to |essen Kitchens’
cul pability by introducing evidence of his childhood, there is the
very real risk that the state would have countered with evidence
of other violent acts, sone commtted while sober. Simlarly, if
counsel had introduced the hospital records, the jury nmay have

better understood his nental state, but would have seen a |ong
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hi story of drug and al cohol abuse. Thus, given the doubl e-edged
nature of this evidence, it is hard to conclude that it woul d have
ai ded Kitchens' cause.

Accordingly, even if we find that counsel’s performance was

deficient under Strickland, Kitchens has failed to establish “a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different."
Strickland, 466 U S. at 694. Absent that showing of actual

prejudi ce, we cannot grant relief.

B
Kit chens al so argues that counsel was i neffective by referring
to the crinme as “brutal” and “savage” in closing argunent at the

guilt phase of trial. He insists that those references effectively

suggested a yes answer to the special 1issue on future
danger ousness which was put to the jury in the subsequent penalty
phase. W di sagree.

Each of Kitchens’ two attorneys gave a cl osing argunent at the
guilt phase of trial. Dale’s closing argunment was ained at
convincing the jury that Kitchens’ crinme was nurder, but not
capital murder. He argued at |length that the state had not proven
that the nmurder was conducted in the course of a robbery, sexua
assaul t, or kidnaping, the aggravating offenses which raised the
crime to capital nurder. He then closed with the follow ng
remar ks:

[T]his is not a capital nurder case. This is
a very brutal, a very savage nurder, but this

12



is not a capital nurder case by which Joe

Kitchens needs to be put on death row | ask

you that after you weigh the evidence, you

apply it to the law as contained in the

Court’s charge. | think you will agree with

me that this is not a capital case, and the

only thing this boy is guilty of is a brutal,

brutal nurder. He does not deserve to be put

on death row for what he has done. The | aw

provi des a puni shnent for what he’s done. And

we're going to expect you to punish him for

what he’ s done, but he is--does not bel ong on

death row. And | ask that you re-enforce

[sic] your feelings by your verdict of “not

guilty” to capital nurder. Thank you
Viewed in context, it is clear that Dale characterized the nurder
as brutal and savage in an effort to bolster his credibility with
the jury. It was thus a strategic decision we will not second
guess. See Carter v. Johnson, 131 F.3d 452, 466 (5th Gr. 1997)
(“counsel may make strategic decisions to acknow edge the
defendant’ s cul pability and nay even concede that the jury woul d be
justified in inposing the death penalty, in order to establish
credibility with the jury”).®

Ki t chens next contends that counsel’s closing argunent at the

penal ty phase of trial was deficient because it was no nore than a
sinple plea for nercy based on the Bible. He cites Hall v.
Washi ngton, 106 F.3d 742 (7th Cr. 1997), a Seventh Crcuit case,
in support of his claim that counsel was required to base his
cl osing argunent on the particular facts of the case. Kitchens
argunent is not persuasive.

In this case, the state trial court made an express finding

6 Even if Dale’'s word choice was ill-considered, we
seriously doubt that this fleeting reference resulted in actua
prejudi ce at the subsequent penalty phase of the trial.
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that Kitchens' attorneys decided that a basic plea for nmercy would
be the nost effective approach given the religious makeup of the
jury. The state trial court observed:

Petitioner’s attorneys, being aware of the

evi dence t hat Petitioner’s famly was

extrenely poor and was dysfunctional, and that

the father was physically abusive to the

children and their nother and to property,

made a deli berate decision not to present this

evi dence since it would involve evidence that

Petitioner was violent when  sober and

especially when drinking. Consi dering the

religious comunity of the Jury, counsel’s

strategy at punishnment was: (1) to seek nercy

and forgiveness of the Petitioner, and (2) to

persuade the Jury to answer “no” to Speci al

| ssue No. 2. Counsel did not think the

evi dence was favorable since it also showed

Petitioner was violent.
Kitchens has not rebutted the finding that counsel’s closing was
based on strategic concerns. Thus, the question before us is
whet her the strategy was reasonabl e gi ven the circunstances of this
case. See United States v. Green, 882 F.2d 999, 1002-03 (5th Cr.
1989). Counsel is afforded significant latitude in this regard.
Jones v. Jones, 163 F.3d 285, 300 (5th Gr. 1998).

After review ng the record, we cannot concl ude that counsel’s
cl osing argunent was unreasonably deficient. It is true, as
Kitchens points out, that counsel’s closing argunent was little
nmore than a plea to the religious norals of the jury. But given
t he doubl e- edged nature of the underlying evidence, we cannot say
that counsel’s strategy was objectively unreasonable. As for
Kitchens’ reliance on Hall, we would only note that Hall is not
bi ndi ng precedent inthis Crcuit, and is distinguishable given the
facts of this case.
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Finally, we note that Kitchens’ has not denonstrated actual
prejudice resulting from counsel’s closing argunent. It is
possi ble, of course, that a fact-based argunent focusing on
Kitchens’ chil dhood, al coholism and drug use, nmay have been nore
effective than a sinple plea for nercy. Yet, it is equally
possi bl e that such evidence would have only served to inflanme the
jury. Accordingly, we find insufficient evidence of actua

prej udi ce.

| V.
Based on the foregoing, we conclude that the district court
did not err in denying Kitchens’ habeas corpus petition. The

judgnent of the district court is affirnmed.
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