IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-60732
Summary Cal endar

JOSEPH J. GAJDA and LILLIAN A GAJDA,
Peti ti oners-Appel | ants,
VERSUS
COW SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ee.

Appeal from a Deci sion of
the United States Tax Court

August 7, 1998
Before JONES, SM TH, and STEWART, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Joseph Gajda, who files tax returns jointly with his wfe
Lillian Gajda, appeals the Tax Court’s summary judgnent on Joseph’s
claim that $91, 690 of incone received upon his resignation from
enpl oynent constituted paynent on account of sickness or personal
i njury excludabl e under section 104(a)(2) of the Internal Revenue

Code. Because the pl eadings denonstrate that the enpl oyer offered




the paynent in lieu of damages and not to settle a claimfor

personal injury, we affirm

A

Gaj da was an engi neer enployed with International Business
Machines Corp. (“IBM) for thirty-two years. At sonme point in
1993, he becane eligible to participate in IBMs Mdified and
Ext ended | ndi vi dual Transition Option Program(“ITOI1”), which had
been inplenented as part of IBMs effort to reduce the size of its
wor kf orce and was offered to all enpl oyees who net certain age and
j ob category requirenents.

Under the voluntary program enployees coul d choose to accept
a lunp-sum paynent in return for their voluntary resignation and
release of all potential clains against IBM arising out of their
enpl oynent or its termnation. The agreenent provided, in rel evant
part, that Gaj da agreed

to release International Business Mchines corporation

(hereinafter, I1BM, fromall clainms, demands, actions or

liabilities you may have against |BM of whatever kind,

including but not limted to those which are related to

your enploynment with IBM or the termnation of that
enpl oynent. You agree this also releases fromliability

| BM s agents, directors, of ficers, enpl oyees,
representatives, successors and assigns (hereinafter
“those associated with IBM). You agree that you have

executed this release on your own behalf, and also on
behal f of any heirs, agents, representatives, successors
and assigns that you may have now or in the future. You
al so agree that this rel ease covers but isnot limtedto
clains arising fromthe Age D scrimnation in Enpl oynent
Act of 1967, as anended, Title VII of the Cvil R ghts
Act of 1964, as anended, and any other federal or state
law dealing with discrimnation in enploynent on the
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basis of sex, race, national origin, religion, disability
or age. You also agree that this rel ease i ncludes clains
based on theories of contract or tort, whether based on
common | aw or ot herw se.

1. The benefits provided pursuant to the | TO Program
constitute consideration for this release, in that these
are benefits to which you would not have been entitled
had you not signed the rel ease.

3. This rel ease does not wai ve any clains which you may
have that arise after the date you sign this rel ease.

6. In the event of a rehire by IBM or any of its
subsidiaries as a regul ar enpl oyee, you understand that
| BMreserves the right to require repaynent of a prorated
portion of the ITOIIl Programpaynent. The anount of the
repaynment will be based on the nunber of weeks off the
| BM payrol|l conpared with the nunber of weeks sal ary used
to cal cul ate your paynent.

Gajda clains that he was pressured into resigning, but he did
not conplain of this or of anything else to conpany officers
despite a clause in the contract suggesting that enpl oyees consi der

the offer carefully, consult with their attorneys, and di scuss any

tort clains with the conpany.! He signed the release in 1993,

! The rel evant portion of the rel ease agreenent read as foll ows:

| BM ADVI SES YOU TO CONSULT AN ATTORNEY BEFCRE YOU SIGN THI S
RELEASE

If you feel that you are being coerced to sign this rel ease or
that your signing would for any reason not be voluntary, or
you believe the process by which you have been offered this
release or the paynment in exchange for this release is
di scrimnatory, you are encouraged to discuss this with your

(continued...)



apparently w thout doi ng any of these things, although he was given

at least forty-five days to consider the offer. He received a | unp

sum speci al incentive paynent of $91,690 cal cul ated, |ike other
| TO 1l paynents, on the basis of his years of service and rate of
pay. |IBM w thheld federal incone, social security, and Medicare
t axes. After these events occurred, Gajda fell into a deep

depression and sought treatnent fromthree doctors.

When he filed his 1993 incone tax return, Gajda excluded the
special incentive paynent from gross incone. He clainmed on a
Form 8275, “Disclosure Statenent,” that the incone was a paynent
for “age discrimnation and other potential tort clains” excludable
fromincone under 26 U.S.C. 8§ 104(a)(2) as a paynent on account of
sickness or personal injury. The Comm ssioner assessed a
deficiency of $33, 343.

Gajda joined a suit with seventeen other taxpayers who had
received early retirenment paynents fromlBM Because nost of those
taxpayers, unlike Gajda, had suffered nothing that mght be
interpreted as “personal injury” for which they m ght have had a

claimagainst IBM the Tax Court severed Gajda’s case.

(...continued)
nmanagenent or Personnel before signing this release. After
reviewsing the release with your attorney, you can discuss
concerns you have with your manager or your attorney can
contact | egal counsel at your |ocation. You should thoroughly
review and understand the effects of the release before
signing it.

A footnote acconpanying this paragraph described the potential discrimnation
clainms an enployee nmight have, including clains under the ADEA and state and
| ocal | aw



The Tax Court granted summary judgnent in favor of the
Comm ssioner, noting that the intent of the enployer would
determne the treatnent of the paynent. See Knuckles v.
Comm ssi oner, 349 F.2d 610, 612 (10th GCr. 1965). It found that
the paynent was in the nature of severance pay rather than of
conpensation for personal injury, because Gajda had not asserted
any claimat the tinme he signed the rel ease, because the rel ease
was a standard docunent offered to all enployees, because the
anount of the paynent was cal cul ated based on Ggjda’s salary and
nunber of years of service, and because the agreenent required
repaynment of a pro rata portion of the incentive paynent dependi ng
on the enployee’s length of tinme between the resignation and the
rehire. Finally, the Tax Court noted that the rel ease makes no
attenpt to allocate the paynent between severance pay and personal
injuries, and that Gajda had offered no facts upon which an

al l ocation could be based.

B
Summary judgnent is appropriate “if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her acceptabl e
materials, together with the affidavits, if any showthat there is
no genui ne i ssue as to any material fact and that a deci sion may be
rendered as a matter of law.” TAX CoURT RULES OF PRACTI CE AND PROCEDURE

121(b). The noving party bears the burden of proving that thereis



no genuine issue of material fact, and factual inferences are
viewed in the | ight nost favorable to the nonnmovant. United States
v. Diebold, Inc., 369 US. 654, 655 (1962). The opposing party
cannot rest upon nere allegations or denials, but nmust set forth
specific facts showng there is a genuine issue for trial. TAX
COURT RULES OF PRACTI CE AND PROCEDURE 121(d).

Gajda argues that IBMs intent is a question of fact and that
the aspects of the agreenent noted by the Tax Court do not prove
that IBMintended these paynents solely as severance pay. jda
does not neet his burden of providing specific facts showi ng there
is a genuine issue of fact for trial, however.

Gajda is correct that the factors considered by the Tax Court
do not conclusively denonstrate that IBM intended the paynent as
severance pay in the face of evidence to the contrary. For such
evidence to the contrary, however, Gada provides only the
irrelevant evidence of his subsequent depression and his
unsubstantiated allegations that IBM forced him to sign the
agreenent . These allegations do not contradict the obvious
conclusion fromthe | anguage of the agreenent, the nature of the
program and the calculation of the paynent itself, that |BM
i ntended the paynent as conpensation of wages |ost upon early
retirement and not to settle personal injury clains.

Gajda’s case presents no novel issues. In Webb v. Com

mssioner, 71 T.C M (CCH 2004 (1996), the Tax Court consi dered



al nost identical facts: A taxpayer who retired early under the | BM
| TO program suffered nental anguish after the resignation, and
then clained for the first tinme that he signed the rel ease under
pr ot est. The Tax Court characterized the paynent as severance

noting that under the taxpayer’s description of the facts, “the
Rel ease itself was the cause of the injury.” 1d. The Tax Court
also cited the sane factors it considered in the instant case.

Gajda’s claimsuffers the sane defects. Like the plaintiff in
Webb, Gajda essentially argues that he has an ADEA or enotiona
di stress claimbased on the fact that IBMforced himto resign and
sign the release.? Because the wongful act leading to his
subsequent depression did not occur prior to the signing of the
rel ease, the sinmultaneous special incentive paynent coul d not have
been made to resolve an existing claimfor personal injury.

Under Gajda’s argunent, the nere fact that |BM foresaw
lawsuits arising out of the ITO Il programneant that the paynent
was in part a settlenent of those potential future clains. This
argunent is contradicted by Taggi v. United States, 35 F. 3d 93, 96-
97 (2d Cir. 1994).

In Taggi, the taxpayer took early retirenment under an AT&T

programthat offered two i ncentive paynent options. Under one, the

2 Damages under the ADEA are not excludabl e under § 104(a)(2) because they
conpensate |ost wages and inpose punitive damages, but do not contain an
enot i onal distress or other personal injury conponent. Conm ssioner v. Schleier,
515 U. S. 323, 326 (1995). Accordingly, Gajda s paynent could only be excluded
to the extent it settled a potential state-law enotional distress claim
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taxpayer would have received three percent of his base pay
mul tiplied by the nunber of years he had worked at AT&T. Under the
second, he would receive five percent. To receive the higher
paynment, he had to sign a Separation Agreenent and Rel ease, which
clainred to be a “full |egal release.” ld. at 94. After he
resigned, he attenpted to bring a clai munder the ADEA. Wen this
claim was dism ssed because of the Separation Agreenent, the
t axpayer made a refund clai masking that the incentive paynent be
treated as a paynent for personal injury under 8§ 104(a)(2).

Al t hough Taggi’s claim was nuch stronger than Gajda’s, the
court denied 8§ 104(a)(2) treatnent. ld. at 96-97. It cited
26 CF.R 8 1.104-1(c), which provides that damages received on
account of personal injuries or sickness are those received
“t hrough prosecution of a legal suit or action based upon tort or
tort type rights, or through a settl enent agreenent entered into in
lieu of such prosecution.” The court noted that exclusions from
incone are to be defined narrowWy and that parties nust be
prohi bited fromcreating contrived “settl enent agreenents” to avoid
taxation of the proceeds. In order to prevent such contrived
settlenents, the courts nust require the presence of an actua
di spute. If 8§ 104(a)(2) were construed to enconpass rel eases of
potenti al unspecified future clains, as (Gjda recommends,
manufacturing 8 104(a)(2) tax treatnment woul d be sinple.

Wil e the paraneters for § 104(a)(2) treatnent remai n sonmewhat



undefined, Gajda’s case obviously does not fit wthin them
Because (ajda has alleged no facts to contradict |IBMs obvious
intent to provide severance pay, the decision of the Tax Court is

AFF| RMED.



