IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-60544

WLLIAM G STREET, ESTATE OF, Deceased,
Anne Street Skipper, Executri X,

Peti ti oner- Appel | ant,
vVer sus
COWM SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ee.

Petition for Review fromthe Decision of the
United States Tax Court

Septenber 3, 1998
Before JOLLY, SM TH, and BARKSDALE, Ci rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

The only question raised by this appeal is whether the entire
anount of a community property insurance policy nmade payable to a
decedent’ s estate nust be included in his gross estate for federal
tax purposes if it is determned, under Texas law, that the
desi gnation of beneficiary was not made in fraud of the decedent’s
spouse. Both the Comm ssioner of Internal Revenue and the Tax
Court answered this provocative question in the affirmative,
arguing that the no-fraud finding took the policy out of “the
reginme of comunity property.” W affirm although on slightly

di fferent grounds.



I

Amma and WIlliam Street were married in 1983. They resided
together in the state of Texas until WIllianmis death in 1990
Before his death, WIIliambought several insurance policies on his
own life totaling sone $1.3 mllion. He naned his estate as
beneficiary.

Al t hough Wl liam substantially provided for Amma in a fairly
standard widow s election wll, she elected not to take thereunder;
instead, she clainmed her one-half interest in the community
property. In conjunctionwith this election, Axctma filed a claimin
Texas state court against WIllianis estate, asserting, anong ot her
things, that she was entitled to one-half of the life insurance
proceeds because the prem uns had been paid with community funds.
Wlliams children by a previous marriage, the sole remaining
beneficiaries wunder the wll, responded with a state court
declaratory judgnent action, and the whole unpleasant affair
eventually went to trial in 1993.

Pending the outcone of that litigation, and apparently in
anticipation of a ruling for Amm, the Estate filed a federa
estate tax return in which only one-half of the insurance proceeds
were included in Wlliams gross estate. On August 19, 1993, the
state district court belied the Estate’ s assunption, ruling that,

al t hough the insurance proceeds were community property, pursuant



to | ongstandi ng Texas | aw they were subject to WIlianis exclusive
managenent and control, and his designation of his own estate as
beneficiary had not been so in fraud of Amm’s interest that it
could be invalidated by the court. In short, all insurance

proceeds were held to belong to Wlliams estate. This decision

was affirnmed on appeal. See qgenerally Street v. Skipper, 887
S.W2d 78 (Tex. App.-Ft. Wrth 1994, wit denied).
I

Based on the state court’s ruling, on Cctober 12, 1994, the
Commi ssioner issued a Notice of Deficiency to the Estate. Relying
on |.R C. 8§ 2042(1), which provides that “[t]he val ue of the gross
estate shall include the value of all property . . . to the extent
of the anmount receivable by the executor as insurance under
policies on the life of the decedent,” the Conm ssioner asserted,
anong ot her things, that the full value of the insurance proceeds
shoul d have been included in Wllianms gross estate. The Estate
cont est ed this assertion, poi nting to Tr eas. Reg.
8§ 20.2042-1(b)(2), which states that “[i]f the proceeds of an
insurance policy nade payable to the decedent’s estate are
comunity assets . . . and, as a result, one-half of the proceeds
belongs to the decedent’s spouse, then only one-half of the
proceeds is considered to be receivable by or for the benefit of

the decedent’s estate.” The dispute ultimately went to the Tax



Court, where, on January 21, 1997, judgnent was rendered in favor
of the Comm ssioner. |In a reasoned witten ruling, the court held
that, under the Texas law as applied by the state court in the
underlying suit, WIlliams designation of beneficiary and
subsequent death “renoved [the i nsurance proceeds] fromthe regine
of community property” such that they were indeed fully includable
in his gross estate under |.R C. 8 2042(1) and Treas. Reg. 8
20.2042-1(b)(2). Fromthis final judgnent Wllianms estate tinely
appeal s.
11

W review a decision of the Tax Court applying the sane
standards used in reviewng a decision of the district court:
questions of |law are reconsidered de novo; findings of fact are

reviewed for clear error. Estate of MLendon v. Conmi ssioner of

I nternal Revenue, 135 F.3d 1017, 1021 (5th G r. 1998).

|V
The Estate argues primarily that the Tax Court m sconstrued
Texas and federal law in rendering its decision. Citing pointed
criticismleveled at the Tax Court by a noted authority on Texas

conmunity property law,! the Estate contends that the best

1See Stanley M Johanson, Recent Decisions Affecting Estate
Pl anni ng, University of Texas School of Law 45th Annual Taxation
Conference 35 (COctober 24, 1997) (noting, with respect to the Texas
comunity property aspect of the Tax Court’s ruling in this very
case that, “This decision is not only wong, it’s outrageous!”).




construction of the situation is not that the proceeds were
“renoved from the regine of community property” for purposes of
Treas. Reg. 8 20.2042-1(b)(2), but that WIlliam Street, acting as
agent for the community, nmade a “gift” of Amma’ s one-half interest
in the proceeds to his estate in addition to the essentially
testanentary designation of his own one-half interest. Under this
interpretation, the Estate urges, one-half of the proceeds should
be taxed as part of WIlliams gross estate under |.R C. 8§ 2042(1)
and Treas. Reg. 8 20.2042-1(b)(2), but the rest should be taxed as
a gift fromAmua pursuant to Treas. Reg. 8 25.2511-1(h)(9), which
provides that “[w] here property held by a husband and wfe as
comunity property i s used to purchase i nsurance upon the husband’ s
life and a third personis . . . designated as beneficiary . . .,
there is a gift by the wife at the tinme of the husband s death of
hal f the anmpunt of the proceeds.”?

Al t hough we have noted the tension anmong |I.R C. 8§ 2042(1),
Treas. Reg. 8 20.2042-1(b)(2), and Texas community property lawin

the past, see Estate of Cavenaugh v. Conmm ssioner of |Internal

2\ note in passing the rather inequitable nature of this
argunent. Anne Street Skipper, the current executrix of Wlliams
estate, was one of the victors in the underlying state court suit
concerning the ownership of the insurance proceeds. If we
under stand Ms. Ski pper correctly, she wants this court to now edi ct
that Ama Street be conpelled to pay gift taxes on the very
i nsurance proceeds that Skipper legally extracted fromher in that
state court litigation.



Revenue, 51 F. 3d 597, 601-02 (5th Cr. 1995), we need not consider
the rather conplicated details of the Estate’s argunent under the
facts of this case, nor need we address Professor Johanson’'s
interrelated contention that the Tax Court commtted an egregi ous
error of Texas community property law in construing the underlying
state court ruling. As noted above, |.R C. 8§ 2042(1) provides that
“[t]he value of the gross estate shall include the value of al

property . . . to the extent of the anount receivable by the
executor as insurance under policies on the life of the decedent”
(enphasi s added). Watever “receivable” mght nean as a genera

matter, and whatever nuances Treas. Reg. 8§ 20.2042-1(b)(2) m ght
add to that analysis, we find it inpossible that insurance proceeds
that were designated as payable to a decedent’s estate, and that
were, in fact, paidto his estate, and that further were allowed to
remain in the estate’s hands followng a state court challenge
regardi ng their ownership, could sonehow be characterized as not
“recei vabl e by the executor” for purposes of |.R C. 8§ 2042(1). Cf.

Conmi ssioner of Internal Revenue v. Estate of Hubert, 117 S. C

1124, 1141 (1997) (noting that interpretive regulations nust
“i npl ement the congressional mandate i n sone reasonabl e manner” to
recei ve court deference). As such, there can be no contention that

the entire amount of the insurance proceeds in this case was not



properly included in WlliamStreet’s gross estate for federal tax
pur poses, and the judgnent of the Tax Court is accordingly

AFFI RMED.



