IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60416

FRANK TANNER, | ndividually, and as Father
and Next Best Friend of Jennifer Renee Tanner, M nor;
DAl SY TANNER, | ndi vi dual lvy;
JENNI FER RENEE TANNER, M nor
Pl ai ntiffs-Appell ees,

ver sus

H. WADE WESTBROOK, M D. ET AL.
Def endant s

BAPTI ST MEMORI AL HOSPI TAL - DESOTO | NC.
A Del awar e Corporation
Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Northern District of M ssissippi

April 27, 1999
Bef ore H G3 NBOTHAM JONES, and WENER, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This conpl ex nedical nmal practice case stens fromthe tragic
circunstances surrounding the birth of Jennifer Tanner, a young
girl who nowsuffers fromcerebral palsy. Jennifer’s father, Frank
Tanner, individually and as next friend of his daughter, and Dai sy
Tanner, Jennifer’s nother, alleged various acts of negligence in
this diversity action against their obstetrician, Dr. Wde

West brook; their pediatrician, Dr. Mnoj Narayanan; and the



hospi tal where Jennifer was born, Baptist Menorial Hospital-Desoto
Inc. The jury returned a verdict in favor of the Tanners agai nst
Dr. Westbrook and BIVH On appeal, we vacate the judgnent and
remand for a new trial due to the erroneous adm ssion of expert

testinony at trial.

I

Dai sy Tanner was admtted to BVMH in labor at 9:50 a.m, on
August 29, 1993. Ms. Tanner’s |abor progressed normally
t hroughout the day, but, at 11:25 p.m, the baby s fetal heart
traci ng becane abnornmal. The attending nurse was unable to apply
a fetal scalp electrode to properly nonitor the baby’s heart rate
between this period and Jennifer’s birth. Dr. Wstbrook delivered
Jennifer at 12: 03 a.m Jennifer was not breathing at birth, so Dr.
West brook and the delivery staff nurses tried to resuscitate her
w th an oxygen mask and then by endotracheal tube. Jennifer began
to breathe on her own at approximately 12:30 a.m At 12:45 a.m,
Jennifer was taken to the newborn nursery, and, at approxinmately
this tinme, Dr. Narayanan was called to attend to Jennifer. Dr .
Nar ayanan arrived at approximately 1:30 a. m

The Tanners urged at trial that between 12:45 a.m and 1:30
a.m, when Dr. Narayanan arrived, Jennifer was left untreated in
the nursery despite her precarious condition. Dr. West brook
conceded that he did not actively nonitor Jennifer while she was in
the nursery. According to the Tanners, a nurse’s physical
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exam nation of Jennifer during this time revealed respiratory
di stress and possible seizure activity.

A bl ood gas test conpleted at 1:55 a.m, after Dr. Narayanan
had arrived, indicated the presence of acute severe netabolic
acidosis. Acidosis is caused by a build-up of lactic acid in the
bl oodstreamthat results fromdi m nished tissue oxygenation. Dr.
Nar ayanan ordered nore tests and directed that sodi um bi carbonate
be given to Jennifer to help correct the acidosis. The sodi um
bi carbonate was adm nistered at 2:45 a.m and conpleted at 3:15
a.m Afterwards, Jennifer’s respiration inproved.

At 11:55 a.m, however, Jennifer began to have sei zures and
was transferred to LeBonheur Neonatal Intensive Care in Menphis,
Tennessee, for further treatnent. Jenni fer was | ater diagnosed

with cerebral palsy.

I

The Tanners filed this suit, alleging that Drs. Westbrook and
Nar ayanan and BMH were negligent in their treatnent of Jennifer and
that their negligence proximately caused or contributed to her
resulting cerebral palsy. At trial, both sides provided
conflicting theories regarding the cause of Jennifer Tanner’s
cerebral pal sy and whet her the defendants could have done nore to
prevent it. The jury, assigning liability to Dr. Wstbrook and BVH

equal ly, but exonerating Dr. Narayanan, returned a verdict of



$3, 000,000 in favor of Jennifer Tanner and $100,000 in favor of

each parent. Only BIVH has prosecuted this appeal.

1]

BWVMH maintains that the trial court erred in admtting the
Tanners’ expert testinony regarding causation and that, had this
testi nony been properly excluded, the jury woul d not have hel d t hem
liable. Prior to trial, the defendants filed a notion for an FRE
104 hearing to exclude the testinony of two of the Tanners’ experts
— Drs. St. Amant and Nestrud — as failing to clear the hurdles of
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S. 579 (1993).1
The district court, nmaking a prelimnary assessnent that Daubert
reviewdid not apply to the Tanners’ experts, denied the notion and
stated that it would “pass on the qualifications of the said
W tnesses at trial.” Thus, to trigger Daubert review of the
experts’ testinony, the defendants were tasked with renewing their
objection to the testinony at trial. Furthernore, to preserve
error on the adm ssibility of the Tanners’ experts’ testinony, BW
had to object at trial. See Marceaux v. Conoco, Inc., 124 F.3d

730, 734 (5th Gr. 1997)(stating the general rule in this circuit

!Daubert requires that “when expert testinmony is offered, the
trial judge nust perform a screening function to ensure that the
expert’s opinionis reliable and relevant to the facts at issue in
the case.” Watkins v. Telsmth, Inc., 121 F.3d 984, 988-89 (5th
Cr. 1997).



that an overruled notion in limne does not preserve error on
appeal — objection at trial is still required).

We find that BMH preserved error on the adm ssibility i ssue by
objecting at trial to Dr. Nestrud s opinion on causation. Near the
beginning of Dr. Nestrud's testinony, the follow ng exchange
occurred:

. . But based on your experience and training,

and the literature you have read about this subject, do

you have an opinion to a reasonable degree of nedical

certainty as to whether had Jennifer been properly

resuscitated she nore than likely, nore than |likely would

have been normal ?

A Yes.

M. Dunbar: | nake an objection to that, Your Honor, for

the record. The foundation has not been laid that there

is any scientific basis for that opinion beyond this
gent|l eman’ s obj ective opinion on the point.

THE COURT: Very well. The objection will be overrul ed.

BY MR TOLLI SON:

Q Do you have an opinion?

A It is ny opinion that a baby with an APGAR score of 3

wth no other problems can be - <can be fully

resuscitated.
Dr. Nestrud went on explicitly to claimthat birth asphyxia which
began shortly before delivery led to Jennifer’s cerebral pal sy, and
had the defendants followed proper procedures in treating the

asphyxia, Jennifer “would not have had the brain damage that she

has now.”



I n overruling the defendants’ objection, and thus all ow ng Dr.
Nestrud to espouse his views on the etiol ogy of Jennifer’s cerebral
palsy and on whether different treatnent would have allowed
Jennifer Tanner to have a normal I|ife, the district court
effectively conducted a Daubert inquiry, presumably basing its
conclusion on the argunents and scientific literature submtted in
regard to the pretrial notion for an FRE 104 hearing. On the basis
of these materials, the district court concluded that the expert
testinony was relevant and reliable, and it admtted Dr. Nestrud s
expert testinony.

Daubert inquiry was appropriate. See Kunho Tire Co., Ltd. v.
Carm chael, 1999 W. 152455, at *9 (U. S. Mar. 23, 1999)(stating that
when an expert’s “testinony’s factual basis, data, principles,
met hods, or their application are called sufficiently into question

, the trial judge nust determ ne whether the testinony has ‘a
reliable basis in the knowl edge and experience of the relevant
discipline.”” (quoting Daubert, 509 U S. at 592)). BVH in its
motion for an FRE 104 hearing, called the Tanners’ experts’
opinions on causation “sufficiently into question,” id., by
providing conflicting nedical literature and expert testinony.
Further, that a conponent of the experts’ testinony was based on

their personal know edge or experi ence does not exenpt the experts’

opinions fromthe rigors of Daubert. See id. (noting that “the



relevant reliability concerns may focus upon personal know edge or
experience”).

We review the district court’s adm ssion of expert testinony
for an abuse of discretion. See Mwore v. Ashland Chem, Inc., 151
F.3d 269, 274 (5th Gr. 1998)(en banc). That is, “the discretion
of the trial judge and his or her decision will not be disturbed on
appeal unless manifestly erroneous.” Watkins v. Telsmth, Inc., 121
F.3d 984, 988 (5th Cr. 1997)(internal quotation marks and
citations omtted). If we find an abuse of discretionin admtting
evi dence, we review the error under the harnless error doctrine,
affirmng the judgnent, unless the ruling affected substanti al
rights of the conplaining party. See FED. R Evip. 103(a); United
States v. Skipper, 74 F.3d 608, 612 (5th Cr. 1996). In
determ ni ng whet her district courts have abused their discretionin
admtting or excluding expert testinony, we ask whet her the expert
testinony neets or fails to neet the Daubert standard of
adm ssibility. See, e.g., Witkins, 121 F.3d at 988. The
“overarching subject [of a Daubert inquiry] is the scientific
validity and thus the evidentiary relevance and reliability of the
principles that underlie a proposed subm ssion.” |1d. at 989.

W grant the trial court “the same kind of latitude in
deciding howto test an expert’s reliability, and to deci de whet her
or when special briefing or other proceedings are needed to

investigate reliability, as it enjoys when it deci des whether or



not that expert’s relevant testinony is reliable.” Kumho Tire Co.,
Ltd. v. Carm chael, 1999 W. 152455, at *11 (U.S. Mar. 23, 1999).
This case is unique in that the trial judge did not specify on what
basis he decided to admt Dr. Nestrud s testinony. Thus, we
proceed directly to consideration of whether the district court
abused its discretion in admtting the testinony. Cf. United
States v. Nichols, 1999 W. 107021 (10th Cr. Feb. 26, 1999)(stating
that, in review ng the denial of a Daubert evidentiary hearing, the
appel l ate court required “a sufficiently devel oped record i n order
to allow a determ nation of whether the district court properly
applied the relevant law’). |In making this determ nation, we rely
upon the materials the trial court had before it to judge Dr.
Nestrud' s reliability: subm ssions nmade to the district court by
both sides in regard to BWH s notion for an FRE 104 heari ng.

Qur reviewof the admssibility issueis, of course, guided by
Daubert, the cases applying it, and Kunmho Tire. |n Daubert, the
Suprene Court provided a list of factors, such as testing, peer
review, error rates, and acceptance of the opinion in the rel evant
scientific comunity, that a court may choose to use in determ ning
thereliability of an expert’s testinony. See Daubert, 509 U. S. at
593-94; see also Kunmho Tire, 1999 W 152455, at *9 (enphasi zing
that the list of factors was not exclusive and that the factors may
not always apply to the testinony at issue). The test of

reliability is flexible and bends according to the particular



circunstances of the testinony at issue. See Kumho Tire, 1999 W
152455, at *9; see also Black v. Food Lion, Inc., No. 97-11404,
1999 W 173001, at *4 (5th Cr. M. 30, 1999) (advising that
courts should use the traditional Daubert factors as a starting
point for evaluating proffered expert testinony). What ever the
test enployed, the objective is to ensure the reliability and
rel evance of the expert testinony. See id.

“The proponent [of the expert testinony] need not prove to the
judge that the expert’s testinony is correct, but she nust prove by
a preponderance of the evidence that the testinony is reliable.”
Moore, 151 F.3d at 276. The theory of the Tanners’ case was that
Jenni fer Tanner’s cerebral pal sy was caused by birth asphyxia that
the defendants inproperly treated in the hours imediately
follow ng her birth. The Tanners’ experts, Drs. St. Amant and
Nestrud, supported this theory at trial by stating generally that
birth asphyxia is a cause of cerebral palsy. The doctors nade this
statenent based on their personal know edge and training and
supported it with nedical literature. The doctors al so opi ned,
based on their experience in the fields of obstetrics and
neonat ol ogy, that Jennifer suffered frombirth asphyxia and that,
t hrough proper treatnent of this condition, Jennifer’s cerebra
pal sy coul d have been avoi ded.

BVMH, on the other hand, insists that the cerebral palsy-

causing incident occurred sone tine before Jennifer Tanner was



born. BMH asserts that the major insult suffered by Jennifer prior
to her birth caused a difficult |abor and delivery, during which,
as aresult of this difficulty, she suffered birth asphyxia. That
is, BWH agrees with the Tanners that Jennifer Tanner suffered from
asphyxi a at birth; BMH does not agree, however, that birth asphyxia
or the hospital’s treatnent of it caused Jennifer Tanner’s cerebral
pal sy.

BIVH supported its theory by submtting with its notion for an
FRE 104 hearing an expert’s affidavit and scientific literature
pointing out that Jennifer’s condition is not indicative of
cerebral palsy caused by birth asphyxia. The nedical literature
states that birth asphyxia is rarely a cause of cerebral pal sy and
that a large proportion of cases of cerebral palsy renains
unexpl ai ned. See Karin B. Nel son & Jonas H. El | enperg, Antecedents
of Cerebral Pal sy, NEwENGAND J. MED., July 10, 1986, at 85-86. The
medical literature also indicates that when birth asphyxia is
severe enough to cause cerebral palsy, there is usually evidence of
correspondi ng maj or organ danage. See Richard L. Naeye et al.,
Origins of Cerebral Palsy, 143 AM J. DI SEASES CH LDREN 1160 (1989).
The organ damage i s caused by preferential perfusion, a phenonenon
triggered by asphyxia in which there is a redistribution of blood
flow, wth increased flowto the head and heart and decreased fl ow
to non-vital organs. See AVROY A. FANAROFF & RICHARD J. MARTIN, NEONATAL-

PERI NATAL MEDICINE (5th ed.). Jenni fer Tanner did not suffer from
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maj or organ damage in conjunction wth her cerebral palsy.
Furthernore, the literature nmaintains that many of Jennifer’s
synptons in the hours after her birth support the conclusion that
she suffered fromcongenital defects which, rather than asphyxia,
probably triggered her cerebral palsy. See Naeye et al., supra, at
1159. Moreover, one study specifically stated that “[a] failure of
medi cal personnel to react to evidence of . . . asphyxia was
foll owed by a greater-than-expected frequency of neonatal apnea and
sei zures, but not CP.” Id.

In response to BMH s FRE 104 notion nmaterials, the Tanners
provided copies of their experts’ deposition testinony and
supporting nedical literature. These materials addressed BVH s
contention that Jennifer’s cerebral palsy was |ikely caused by sone
congenital defect, rather than birth asphyxia. The affidavits of
both Dr. St. Amant and Dr. Nestrud state that there was no evi dence
of a congenital defect and that, as a result, they elimnated that
expl anation for her resulting condition. The doctors al so opined
that the lack of damage to Jennifer’s nonvital organs was

“consistent with [their] opinions that nost of Jennifer’s asphyxi al

damage occurred following her birth, and not inutero. . . .” The
Tanners, however, provided no nedical literature supporting their
experts’ clainms that Jennifer’s synptons — i ncl udi ng the absence of
nonvital organ damage — were consistent with their theory of

causation. Further, in his deposition, Dr. Nestrud testified that
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he was not aware of any genetic causes for Jennifer’s cerebra
pal sy, but, in order to rule out genetic causes, “a good physi cal
exam nation by a qualified physician” was necessary; Dr. Nestrud
had nei t her conducted such an examnor reviewed the results of such
an exam when he testified at his deposition.

The trial judge could have correctly concl uded, based on the
FRE 104 notion materials, that Dr. Nestrud had sufficient
expertise, based on his experience and training, to testify about
the standard of care to be given to a baby suffering fromasphyxi a.
Hs ability to testify reliably about the cause of Jennifer’s
cerebral palsy, however, hinges on the validity of his opinion
I'i nking the post-birth asphyxia to Jennifer Tanner’s cerebral palsy
— specifically the depth of his knowl edge of a conplicated,
speci ali zed nedical subject matter. He has no background in
studying the causes of cerebral palsy. He bases his opinion on
causation in part upon articles which state that asphyxia causes
cerebral palsy. This fact is not disputed. Wat is in disputeis
whether it is nore likely than not that a baby with Jennifer
Tanner’ s synptons devel oped cerebral palsy as a result of the
hospital’s negligent treatnent of her birth asphyxia. “[ T] he
question before the trial court was specific, not general. The
trial court had to decide whether this particular expert had
sufficient specialized know edge to assist the jurors in deciding

the particular issues in this case.” Kumho Tire, 1999 W. 152455,
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at *13 (internal quotation marks and citations omtted). Based on
the materials before the trial judge, Dr. Nestrud did not have the
kind of specialized know edge required to testify regarding
causation, nor did he rely wupon nedical Iliterature directly
addressing the causation issue in this case. Thi s deficiency
rendered his expert testinony as to a critical issue in the case —
causation — unreliable. Thus, admtting the testinony, based on
the materials submtted in support of its validity, was an abuse of
di scretion.

As we have explained, even though the court abused its
discretion in admtting Dr. Nestrud' s testinony, FRE 103(a)
provi des that courts of appeals should not reverse on the basis of
erroneous evidentiary rulings unless a party’s substantial rights
are affected. See Munn v. Algee, 924 F.2d 568, 573 (5th Gr.
1991). This question is not susceptible to nechanical analysis;
deci sions are nade on a case-by-case basis. See id. In this case,
whet her BWH s substantial rights were affected depends on whet her
the timng of BMH s objection to the expert testinony rendered the
error harm ess because the content of the inadm ssible testinony
had al ready been admtted w thout objection. An error is harnless
if the court is certain, after reviewing the record, that the error
did not influence the jury or had only a slight effect on its
verdict. See EEOCCv. Manville Sales Corp., 27 F.3d 1089, 1094 (5th

Gir. 1994).
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Dr. Nestrud's testinony followed testinony by Dr. St. Amant,
who also told the jury that birth asphyxi a caused Jenni fer Tanner’s
cerebral palsy and that, had the doctors treated her properly after
birth, she “would have done better.” In addition, directly prior
to the objection to Dr. Nestrud's testinony, Dr. Nestrud had
provi ded unsolicited testinony that Jennifer Tanner’s chances for
recovery were probably harmed by the defendants’ allegedly
| ackl uster resuscitation efforts.

Dr. St. Amant’s prior testinony and Dr. Nestrud's limted
coment prior to the objection do not dilute Dr. Nestrud's
testinony to harm ess error. Dr. Nestrud did not hedge. He
testified that had the doctors acted properly, Jennifer would have
been normal, a stronger conclusion than that reached by Dr. St.
Amant — that Jennifer would have been “better.” Moreover, in this
conplicated nedical mal practice case containing conplex issues of
causation, if the court had excluded Dr. Nestrud s testinony,
which, in greater detail than the testinony provided by Dr. St.
Amant, put forth the Tanners’ explanation for Jennifer Tanner’s
current condition, then the Tanners’ case would have suffered
mar kedly, and the jury may have reached a different verdict. W
cannot conclude that the error was harml ess. |ndeed, whether Dr.
St. Amant’s testinony could, without the testinony of Dr. Nestrud,
have supported the jury's finding of causation is a close call
Adm tting the opinion of Dr. Nestrud affected BMH s substanti al
rights.
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W add a final word. This record |acks support for the
reliability of Dr. Nestrud s opinion that birth asphyxia was nore
i kely than not the cause of the child s cerebral palsy. Wether
this weakness is a by-product of the absence of exploration of the
Daubert issues at a pretrial hearing, we do not know. Nor do we
know if his opinion is supportable. W say only that it was not
supported in this record.

Because the district court abused its discretion in admtting
Dr. Nestrud' s testinony regardi ng causati on, and because this error
affected BWH s substantial rights, we vacate the judgnent of the
trial court and remand for a new trial consistent with this
opi ni on.

VACATED and REMANDED for a new trial.
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