UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50566

KIMJ. LINKQUS, Individually and as next friend of Joshua
Li nkous, Kirsten Linkous, and Justin Linkous, m nor children,

Pl ai ntiff-Appellee,
VERSUS
UNI TED STATES OF AMERI CA,
Def endant - Appel | ant,
LYDIA SIMS, M D.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

June 9, 1998

Bef ore KING BARKSDALE, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

The Plaintiffs, KimJ. Linkous, individually and on behal f of
her mnor children, sued the Defendants, the United States and
Lydia Sins, MD., under the Federal Tort Cainms Act (“FTCA’), 28
U S. C 8§ 1346(b), for injuries received during nedical treatnment at
Darnell Arny Community Hospital (“DACH). The United States
appeals from an order of the district court certifying that Dr.

Sins was an enpl oyee of the United States operating in the course



and scope of her office or enploynent when treating Li nkous. After

reviewing the briefs and record on appeal, we reverse the decision

of the district court.

| .

The Defendant, Dr. Lydia Sins, contracted with DACHto provide
obstetrics/gynecol ogical (“ob/gyn”) services to beneficiaries of
the Gvilian Health and Medical Program of the Uniforned Services
(“CHAMPUS”), a statutory health benefits program that provides
medi cal and dental benefits for dependants of active-duty mlitary
service nenbers and mlitary retirees. See 10 U.S.C. 88 1076-79.
Federal |aw authorizes the Secretary of Defense to enter into
partnership agreenents which provide “for the sharing of resources
between facilities of the unifornmed services and facilities of a
civilian health care provider.” 10 U S. C. 8§ 1096. Pursuant to
this statutory aut horization, the Departnent of Defense promnul gated
regul ations permtting the type of agreenent at issue here, whereby
private practitioners provide health care services wwthin mlitary
facilities. See 32 CF. R § 199.1(p).

The terns of the partnership agreenent between DACH and Dr.
Sins were set forth in a Menorandum of Understanding (“MOU’). The
MOU described Dr. Sins as a “participating health care provider”
and indicated that Dr. Sins was to be conpensated on a fee-for-
service basis. Because Dr. Sins used DACHfacilities, she received

seventy percent of the rate paid to private practitioners who



provi de CHAMPUS health care services outside DACH Dr. Sins did
not determ ne the fees charged for her services. The MAU required
Dr. Sinms to provide full professional liability insurance covering
acts or omssions commtted by Dr. Sins or her support personnel,
who are not covered by the Gonzalez Act, 10 U.S.C. 8§ 1089. The
Gonzal ez Act renders FTCA renedi es exclusive with respect to torts
commtted by mlitary health care personnel. The MOU al so required
Dr. Sinms to obtain insurance for the purpose of indemifying the
United States for any liability resulting from her exercise of
clinical privileges at DACH The MOU acknow edged t he governnent’s
liability for the acts of its “enpl oyees” but indicated that DACH
was not liable for the acts of “participating health care
providers.” Although Dr. Sins had access to support personnel and
facilities at DACH, she hired her own nurse-chaperone to assi st her
Wth patients. In contrast, mlitary physicians use only mlitary
personnel or Red Cross volunteers as nurse-chaperones. Dr. Sins,
however, used DACH personnel to schedul e her appoi ntnents, accepted
all referrals from DACH practitioners, and only referred her
patients to other DACH practitioners.

The MOU further provided that Dr. Sins was required to adhere
to all hospital bylaws and Arny regulations to the sane extent as
Armmy health care providers. For exanple, Dr. Sins was required to
adhere to the policy of obtaining infornmed consent at least thirty
days prior to performng a tubal ligation. Dr. Sins, however, was
not subject to other supervisory controls inposed on mlitary

health care personnel. Dr. Silver, the fornmer Chief of the



Departnent of Qbstetrics and Gynecol ogy at DACH, stated that he
| acked authority to assign Dr. Sinms a schedule, require Dr. Sins to
attend norni ng neeti ngs, or conduct routine perfornmance eval uati ons
of Dr. Sins. Additionally, the MU required Dr. Sins to undergo a
credentialing procedure, simlar to the type utilized at private
hospitals, in order to obtain privileges at DACH VWiile Dr. Sins
had no admtting privileges at any other hospital and did not
mai ntain an office or see patients outside her practice at DACH
the terns of the MOU did not prohibit Dr. Sins from practicing
outside DACH Finally, as a prerequisite to receiving CHAMPUS f ee-
for-service paynents, Dr. Sins certified that she was not an
enpl oyee of the United States on the CHAMPUS applicati on.

As a mlitary dependent, the Plaintiff, Ki m Linkous, sought
gynecol ogi cal services from DACH and was referred to Dr. Sins.
While performng a |aparoscopic tubal ligation on Linkous, the
plaintiff alleges that Dr. Sins acted negligently by |acerating
Li nkous’ s right common iliac artery, thereby causing significant
and continuing injury. Linkous brought suit on behalf of herself
and her m nor children, seeking recovery for her injuries under the
FTCA, against Dr. Sins and the United States. The United States
moved for dism ssal, contending that Dr. Sins was not an enpl oyee
of the governnent. The Plaintiffs and Dr. Sins opposed the notion
to dismss, and Dr. Sins asked the district court to certify that
she was an enpl oyee of the United States acting within the scope of
her enploynment and to substitute the United States as defendant

pursuant to 28 U.S.C. 8 2679(d)(3). The district court denied the



governnent’s notion to dismss, certified Dr. Sins as an enpl oyee
of the United States acting within the scope of enploynent, and
substituted the United States for Dr. Sinms as the sol e defendant.
On notion of the United States, the district court certified for
interlocutory appeal, pursuant to 28 U S.C. 8§ 1292(b), that the
previous order turns on “a controlling question of |aw as to which
there is substantial ground for difference of opinion and that an
i mredi at e appeal fromthe order may materially advance the ultinmate

termnation of the litigation.”

1.

“I't is elenentary that the United States, as sovereign, is
i mune from suits save as it consents to be sued . . . and the
terms of its consent to be sued in any court define that court’s
jurisdiction to entertain the suit.” United States v. Mtchell
445 U. S. 535, 538 (1980); Broussard v. United States, 989 F.2d 171
174 (5th Gr. 1993). The FTCA constitutes a limted waiver of
sovereign inmunity. See 28 U . S.C. 8§ 1346(b); United States v.
Ol eans, 425 U. S. 807, 813 (1976). Courts nust strictly construe
all waivers of the federal governnent’s sovereign inmmunity, and
must resolve all anbiguities in favor of the sovereign. See United
States v. Nordic Village, Inc., 503 U.S. 30, 33 (1992). Under the
FTCA, Congress has waived sovereign immunity and has granted
consent for the governnent to be sued for acts commtted by any

“enpl oyee of the Governnent while acting within the scope of his



office or enploynent.”! 28 U.S.C. § 1346(b). The FTCA, however,
does not extend to acts of independent contractors. See Ol eans,
425 U.S. at 813-14; Broussard, 989 F.2d at 174. Therefore, if the
act was not commtted by an “enpl oyee of the Governnent,” then the
court nmust dismss for lack of subject matter jurisdiction under
Fed. R CGv. P. 12(b)(1). See Broussard, 989 F.2d at 177. W apply
a de novo standard of review to the question of whether an
i ndividual is an “enpl oyee of the governnent” for purposes of the
FTCA. See Rodriguez v. Sarabyn, 129 F. 3d 760, 765 (5th Cr. 1997);
Wllianms v. United States, 71 F.3d 502, 504 (5th Gr. 1995).

The critical factor in determ ning whether an individual is an
enpl oyee of the governnent or an independent contractor is the
power of the federal governnent to control the detailed physical
performance of the individual. See United States v. Ol eans, 425
U.S. 807, 814 (1976); Broussard, 989 F.2d at 174; see al so Logue v.
United States, 412 U. S. 521, 527 (1973)(“[T] he distinction between
the servant or agent relationship and that of independent
contractor turn[s] on the absence of authority in the principal to
control the physical conduct of the contractor in performance of
the contract.”). Al t hough “control of the detailed physical
performance may be the nost critical factor in identifying an

enpl oyee, it is not necessarily the only factor.” Broussard, 989

1 “Enpl oyee of the Governnent” is defined to include “officers
or enployees of any federal agency, nenbers of the mlitary or
naval forces of the United States, . . . and persons acting on
behal f of a federal agency in an official capacity, tenporarily or
permanently in the service of the United States, whether with or
wi t hout conpensation.” 28 U S.C. § 2671.
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F.2d at 175. As the court in Broussard recogni zed, if control were
the only factor, then no professional who exercises professional
j udgnent could be considered a federal enployee under the FTCA
ld. Therefore, in Rodriguez v. Sarabyn, 129 F.3d 760, 765 (5th
Cr. 1997), in addition to control, this court cited the factors
listed in 8 220 of the Restatenent (Second) of Agency to
differenti ate between an enpl oyee and i ndependent contractor under
the FTCA. Section 220 lists the following factors as relevant in
determ ni ng whet her an i ndividual is an enpl oyee or an i ndependent
contractor:

(a) the extent of control which, by the agreenent, the
mast er may exerci se over the details of the work;

(b) whether or not the one enployed is engaged in a
di stinct occupation or business;

(c) the kind of occupation, with reference to whether, in
the locality, the work 1is wusually done under the
direction of the enployer or by a specialist wthout
supervi si on

(d) the skill required in the particul ar occupation;

(e) whether the enployer or the workman supplies the
instrunentalities, tools, and the place of work for the
person doi ng the work;

(f) the length of tinme for which the person is enpl oyed;
(g) the nmethod of payment, whether by the tinme or by the
ob;

h) whether or not the work is a part of the regular
usi ness of the enpl oyer;

i) whether or not the parties believe they are creating
he rel ation of master and servant; and

]) whether the principal is or is not in business.

|
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RESTATEMENT ( SECOND) OF AGENCY 8§ 220 (1958).2 See al so Rodriguez v.
Sarabyn, 129 F.3d at 765 (citing RESTATEMENT ( SECOND) OF AGENCY §
220). | f the governnent |acks the power to directly control an
i ndividual, then the court nust |ook at other factors before
deciding the individual’s status as enployee or independent
contractor. See Rodriguez, 129 F.3d at 765. Al t hough such a
determ nation does not require mathematical precision, if the
governnent | acks the power to control an individual, plus several
factors listed in 8 220 weigh in favor of independent contractor
status, then a court nust conclude that the individual is an
i ndependent contractor. Consequently, we look to the factors
listed in 8§ 220 of the Restatenent of Agency in order to determ ne
whether Dr. Sinms was an enployee of the governnment or an
i ndependent contractor at the tinme of Linkous’s tubal |igation.
Factor (a), the extent of control which the enpl oyer exercises
over the details of the work, weighs in favor of independent

contractor status because DACH exercised no control over the

2 In Rodriguez v. Sarabyn, the court referenced the
expl anatory comments to the Restatenent of Agency, which lists the
followng factors, in addition to control, as evidence of the
exi stence of an enpl oyee rel ati onshi p:

(1) the work does not require one who is highly educated
or skilled; (2) the work is typically done by an enpl oyee
inthe locale, rather than an i ndependent contractor; (3)
the enployer supplies the tools, instrunentalities, or
pl ace of work; (4) the enploynent is for a considerable
period of time with regular hours; (5) the nethod of
paynment is by the hour or nonth; (6) the work is full-
ti me enpl oynent by one enployer; (7) the work is part of
the enployer’s regqular business; and (8) the parties
beli eve they have created an enpl oynent rel ationship.
See Rodriguez v. Sarabyn, 129 F.3d 760, 765 (5th 1997)(citing
RESTATEMENT ( SECOND) OF ACENCY 8§ 220(2) & cnt. h)).
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medi cal services that Dr. Sins provided to her patients. Although
DACH exerci sed sone control over the adm nistrative aspects of Dr.
Sins’s practice, such as scheduling appointnents and determ ning
fees, DACH exercised no control over the day-to-day rendition of
medi cal services. The appellees argue that requiring Dr. Sins to
abi de by the infornmed consent policy established control over Dr.
Sins’s physical performance. While the infornmed consent policy may
affect the doctor-patient relationship by subjecting Dr. Sins to
sonme mnimumrequi renents regarding notification and consent, this
policy did not intrude on the daily rendition of nedical services
or override Dr. Sins’s nedical judgnent regarding diagnosis and
treatnment. Although the | ack of control is of critical inportance,
we nust consider the remaining factors to determne the
relati onship between Dr. Sins and DACH

The next two factors also support Dr. Sins’s status as an
i ndependent contractor. As an ob/gyn at DACH Dr. Sins was
“engaged in a distinct occupation” (factor (b)) of the type usually
done “by a specialist wthout supervision” (factor (c)).
Addi tionally, factor (d) weighs in favor of independent contractor
status because Dr. Sins’s occupation required a high degree of
skill. Factor (g) also indicates independent contractor status
because Dr. Sins was paid on a fee-for-service basis, like all non-
gover nnment doctors participating in the CHAMPUS program rather
than an annual salary like mlitary doctors. Finally, factor (i)
supports independent contractor status because the record shows

that the parties did not believe that they were creating an



enpl oyer - enpl oyee rel ationship. As noted earlier, Dr. Sins
i ndi cat ed on her application for CHAMPUS r ei nbur senent that she was
not an enpl oyee of the federal governnent. Furthernore, under the
ternms of the MOU, Dr. Sins agreed to obtain professional liability
i nsurance covering the acts or omssions of Dr. Sinms, as well as
any support personnel that she hired. |If Dr. Sins believed she was
becom ng an enpl oyee of DACH, then there would have been no need
for her to indemify the governnent for her negligence.
Conversely, factors (e), (f), (h), and (j) support the
conclusion that Dr. Sins was an enpl oyee of DACH  DACH provi ded
the “instrunentalities, tools, and the place of work” for Dr. Sins
(factor (e)). Dr. Sins worked at DACH for a period of severa
years (factor (f)). DACH is in the business of providing a w de
range of medical services, including the ob/gyn services provided
by Dr. Sinms (factors (h) and (j)). After considering the factors
listed in 8 220, we conclude that Dr. Sins was an independent
contractor rather than an enpl oyee of the governnent. We reach
this conclusion because the governnent exercised no control over
the detail ed physical performance of Dr. Sins, plus the bal ance of
remai ni ng factors wei ghs i n favor of i ndependent contractor status.
The Appellees contend that Dr. Sinms could not have been an
i ndependent contractor because she contracted directly with the
governnment, rather than with an internediate nedical facility or
physi ci an group which in turn contracted with the governnent. Both
the Plaintiffs and Dr. Sins cite to Broussard, where the def endant -

physi ci an was enpl oyed by an i ndependent contractor to the federal
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governnent, which in turn hired and paid the doctor as an enpl oyee.
See Broussard, 989 F.2d at 173. Unlike the defendant in Broussard,
Dr. Sins contracted directly with the governnent (ie. she was
sel ected by the Chief officer at DACH, and she was paid directly by
t he governnment through CHAMPUS rei nbursenent). W fail to see the

relevance of this distinction. According to the Appellees’
argunent, individuals cannot be independent contractors. In
Rodri guez, the appellant nade a simlar argunent to no avail. See

Rodri guez, 129 F.3d at 766. Individuals can contract directly with
t he governnent and remai n i ndependent contractors, as long as the
agreenent between the parties does not grant the governnent control
over the detail ed physical performance of the individual, and the
remai ni ng factors weigh in favor of i ndependent contractor status.
Consequently, the district court erred by certifying that Dr. Sins
was acting within the scope of her enploynent when treating

Li nkous.

L1l

Alternatively, the Appellees contend that the governnent
should be equitably estopped from denying Dr. Sins’ status as a
gover nnent enployee. Equitable estoppel is rarely valid against
the governnent. See United States v. Bloom 112 F.3d 200, 205 (5th
Cr. 1997). Courts have applied estoppel to the federal governnent
only in the narrowest of circunstances. Id. In order to establish
est oppel against the governnent, a party nust prove affirmative

m sconduct by the governnent in addition to the four traditional
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el ements of the doctrine. See id. See al so Broussard, 989 F.2d at
177 (“At a mninum the governnment would have to engage in
affirmati ve m sconduct before it could be estopped, and even then
affirmative m sconduct may not be sufficient to prevent dism ssal
for lack of subject matter jurisdiction.”). The four traditional
el enents of estoppel are: (1) that the party to be estopped was
aware of the facts, and (2) intended his act or omssion to be
acted upon; [and] (3) that the party asserting estoppel did not
have know edge of the facts, and (4) reasonably relied on the
conduct of the other to his substantial injury. See Bloom 112
F.3d at 205.

The Appel |l ees argue that the traditional el enents of estoppel
have been net. First, the party to be estopped, the United States,
was awar e of the facts surroundi ng the enploynent rel ationship with
Dr. Sins. Second, DACH held Dr. Sins out as an enployee by
purporting to be a full service hospital, requiring Dr. Sins to
wear the sanme uniformand identification as mlitary physicians,
and using the sanme receptionist to schedule appointnents for
mlitary physicians. Third, the Plaintiff was unaware that Dr.
Sins was not an enployee of DACH. And fourth, the Plaintiff
relied, to her detrinent, on the governnent’s actions in holding
Dr. Sins out as an enployee. The United States responds that the
gover nnment cannot be equitably estopped. The United States argues
that in the unlikely event estoppel is available against the
governnent, the Plaintiff nust at |east show that the governnent

engaged in affirmative m sconduct. Furthernore, the governnment
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contends the Plaintiffs have failed to all ege any facts supporting
the necessary elenent of detrinmental reliance because Linkous has
not indicated that she would have acted differently had she known
that Dr. Sins was not an enpl oyee of the governnent.

The Appellees have failed to denonstrate any affirmative
m sconduct on the part of the governnent.?3 “Affirmative
m sconduct” requires an affirmative msrepresentation or
affirmative conceal nent of a material fact by the governnent. See
Carrillo v. United States, 5 F.3d 1302, 1306 (9th Gr. 1993). The
Plaintiffs contend that DACH has commtted affirmati ve m sconduct
by holding Dr. Sins out as an enployee of the governnent and by
requi ring CHAMPUS beneficiaries to seek nedical services from
mlitary hospitals in an effort to save noney. W do not agree.
Merely requiring Dr. Sinms to wear the sane uniform and
identification as mlitary doctors and using the sane receptioni st
to schedul e appointnments for Dr. Sins and mlitary doctors does not
anount to “affirmative m sconduct.” DACH did not affirmatively
conceal Dr. Sins’s status as an independent contractor or
affirmatively m srepresent to Linkous that Dr. Sins was an enpl oyee

of DACH. Al t hough DACH may have created the circunstances that

3 In support of their claim of equitable estoppel, the
Appel l ees rely on Utterback v. United States, 668 F. Supp. 602, 607
(WD. Ky. 1987) and Ganble v. United States, 648 F. Supp. 438, 441-
42 (N.D. Chio 1986). In these two cases, the district courts held
that the governnment was estopped from denying the enpl oyee status
of negligent physicians because the governnent hospitals had held
t hensel ves out as full-service hospitals. As the NNnth Crcuit has
noted, “Ganble and Uterback confuse affirmative action wth
affirmative m sconduct.” Carrillo v. United States, 5 F.3d 1302,
1306 (9th Cir. 1993).
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al | owed Li nkous to incorrectly assune that Dr. Sins was an enpl oyee
of the hospital, we cannot say that this rises to the |evel of
“affirmative m sconduct.” Furt her nor e, requi ring CHAMPUS
beneficiaries to seek nedical services at mlitary facilities in an
effort to save noney does not constitute affirmative m sconduct.
The Appellees cite no authority for the proposition that such cost-
saving efforts of thensel ves constitute affirmative m sconduct, and
we see no reason to conclude that such neasures anmount to
affirmative m sconduct. Additionally, the Plaintiffs have failed
to denonstrate that Linkous detrinentally relied upon the belief
that Dr. Sinms was a governnment physician. Although the Plaintiffs
bal dly assert that Linkous “relied on the governnent’s actions in
holding Dr. Sinms out as its enployee to her detrinent,” the
Plaintiffs fail to indicate what Linkous would have done
differently had she known that Dr. Sinse was a governnent
contractor.

The Appellees have failed to show affirmati ve m sconduct by
the governnent or detrinental reliance by Linkous. Consequently,
the Appellees have failed to establish the necessary el enents of

equi t abl e est oppel .

| V.
For the foregoing reasons, the order of the district court
certifying that Dr. Sins was acting in the course and scope of her
enpl oynent i s REVERSED. Accordingly, the case is DI SM SSED f or

| ack of subject matter jurisdiction.
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