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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-50481

WALTER DEI NES,
Pl ai ntiff-Appellant,
ver sus

TEXAS DEPARTMENT OF PROTECTI VE AND
REGULATORY SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas

January 19, 1999
Before JOLLY, BARKSDALE, and BENAVI DES, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

VWal ter Deines appeals the dismssal of his national origin
di scrimnation claimbrought under Title VII of the GCvil Rights
Act of 1964, 42 U.S.C. 8 2000e et seq. He challenges specifically
the district court’s jury charge regardi ng his burden of persuasion
of proving pretext. We reenphasize the general rule that
differences in qualifications between job candi dates are general ly
not probative evidence of discrimnation unless those differences

are so favorable to the plaintiff that there can be no dispute



anong reasonabl e persons of inpartial judgnent that the plaintiff
was clearly better qualified for the position at issue. W
therefore hold that the district court did not err in instructing
the jury that disparities in qualifications are not enough in and
of thenselves to denonstrate discrimnatory intent unless those
disparities are so apparent as to virtually “junp off the page and
slap you in the face.”
I

On Novenber 6, 1992, Walter Deines, a H spanic, applied to the
Texas Departnment of Protective and Regul atory Services (“DPRS’),
for the position of Social Services Admnistrator |1l (Regional
Director for the DPRS) in the Lubbock-Amarillo, Texas region.
Dei nes was one of six applicants for the job. Deines advanced to
the second phase of the application process, which included a
personal interview with David Reilly, the DPRS hiring official
Reilly's duty was to determ ne which of the several applicants’
qualifications nost closely matched the DPRS s sel ection criteria.
After Reilly interviewed Deines on Decenber 4, 1992, Reilly
concluded that Deines’s qualifications exceeded the m ninmm
qualifications required for the Lubbock position.

Next, on Decenber 15, 1992, Reilly told Deines that the

decision to select a newregional director for the Lubbock-Amarillo

regi on had been del ayed, but reassured himthat no one had been



hired for the job. Reilly speculated that the position would be
filled during the first week of January 1993.

Reilly ultimtely determned that Deines was not the best
applicant for the job. On February 8, 1993, Reilly filled the
Lubbock opening with Mark WIliam Dozier, a former DPRS enpl oyee
who was the adm ni strator of the Buckner Baptist Children’s Honme in
Lubbock, Texas. Wen Dozi er declined the position on February 11
1993, Reilly imediately hired Colleen W MCall on February 12,
1993. Deines, who was never offered the Lubbock position, took the
view that he was nore qualified than McCall and that the primary
di stinction between themwas that McCall was a white, non-Hi spanic.

Consequently, on February 26, 1996, Dei nes sued t he DPRS under
Title VII, alleging that the DPRS denied him enploynent as the
Lubbock- Amarill o Regional Director solely because of his H spanic
national origin. The case went to trial on March 17, 1997, and the
jury returned a verdict in favor of the DPRS on March 21, 1997
The jury concluded that Deines’ s Hi spanic national origin was not
the notivating factor in DPRS s decision not to hire him The
district court entered judgnent in the case on My 16, 1997.
Deines then |odged this appeal. He argues that the district
court’s jury instruction relating to pretext msstated the | aw by
pl aci ng too heavy a burden on the plaintiff to prove the enpl oyer’s

reasons were pretext ual .



|1
The district court has broad discretion in formulating the
jury charge, and we therefore review the instructions wth

def er ence. Gaut reaux V. Scurlock Marine, Inc., 84 F.3d 776, 779

(5th Gr. 1996) (citations omtted), overruled on other grounds by

107 F.3d 331 (1997) (en banc). Accordingly, a challenge to jury
instructions “nust denonstrate that the charge as a whol e creates
substantial and ineradicable doubt whether the jury has been

properly guided inits deliberations.” Mooney v. Aranco Services,

Co., 54 F.3d 1207, 1216 (5th Cr. 1995). However, even erroneous
jury instructions will not require reversal if based upon the
entire record the challenged instruction could not have affected
t he outcone of the case. |d.
1]
A
Deines’s primary contention on appeal is that the district
court erred inits instructionto the jury regarding his burden of
persuasion in establishing pretext. Dei nes argues that the
district court essentially elevated his burden of persuasion from
t he preponderance of the evidence standard to a | evel of clear and
convi nci ng evidence when it instructed the jury that:
Al so, you as a jury are not here sinply to second guess
t he def endant’ s hiring decision as to whi ch candi dat e was

best qualified or best suited for the job. Therefore,
disparities in qualifications are not enough in and of



thensel ves to denonstrate discrimnatory intent unless
those disparities are so apparent as virtually to junp

of f the page and slap you in the face.

Relying on the sufficiency of the evidence standard as

articulated in Rhodes v. Guiberson Q1 Tools, 75 F.3d 989, 993 (5th

Cr. 1996)(en banc), Deines argues that to neet his burden of

persuasion he only had to set forth pretext evidence “of such
quality and weight that reasonable and fair-mnded nmen in the
exercise of inpartial judgnent m ght reach different conclusions.”
Therefore, Deines concludes that evidence can be sufficient to
create an inference of discrimnation under Rhodes w thout “having
to junp off the page and slap you in the face.”

The DPRS responds that the district court did not err in
giving the challenged instruction because the charge nerely
specifies the quality of evidence sufficient to create an inference
of discrimnation when the plaintiff is relying on better
qualifications to prove intentional discrimnation. The DPRS

further contends that the jury charge is correct because it

virtually follows the text of Gdomv. Frank, 3 F.3d 839, 847 (5th

Cr. 1993).
Dei nes’ s argunent that the district court’s jury charge raised
hi s burden of persuasion challenges clear and firmy established

precedent of this court. In the context of the MDonnell Dougl as

burden-shifting analysis--specifically as it pertains to the



plaintiff’s burden of establishing pretext by a preponderance of
the evidence--we have tinme and again specified the point at which
disparities in qualifications will allow a trier of fact to infer
discrimnation. Mst recently we expl ai ned:

We have held that a plaintiff can take his case to

ajury with evidence that he was clearly better qualified
than [ ot her] enpl oyees who were sel ected for the position

at issue. :
Moreover, in pursuing this inquiry, we recognize
that the judicial system is not as well suited by

training and experience to evaluate qualifications .

in other disciplines as are those persons who have
trained and worked for years in that field of endeavor
for which the applications under consi deration are being
eval uated. Thus, unless disparities in curricula vitae
are so apparent as virtually to junp off the page and
slap us in the face, we judges should be reluctant to
substitute our views for those of the individuals charged
wth the evaluation duty by virtue of their own years of
experience and expertise in the field in question.

Scott v. University of Mssissippi, 148 F.3d 493, 508 (5th Cr.

1998) (enphasi s added) (internal citations and quotations omtted).

See al so, EECC v. Louisiana Ofice of Community Services, 47 F.3d

1438, 1445 (5th Cr. 1995); Odom v. Frank, 3 F.3d 839, 847 (5th

CGr. 1993).

We first note that the aforenenti oned standard is only one of
many rules of evidentiary proof, developed to “progressively
sharpe[n] the inquiry into the [ever] elusive factual question of

intentional discrimnation.” See St. Mary's Honor Center v. Hicks,

509 U. S. 502, 506 (1993)(citing Texas Dept. of Community Affairs v.




Burdine, 450 U S. 248, 255 n.8 (1981)). The phrase “junp off the
page and slap [you] in the face” is sinply a colloquial expression
that we have utilized to bring sone degree of understandi ng of the
level of disparity in qualifications required to create an
inference of intentional discrimnation. In its essence, the
phrase should be wunderstood to nean that disparities in
qualifications nust be of such weight and significance that no
reasonabl e person, in the exercise of inpartial judgnent, could
have chosen the candi date sel ected over the plaintiff for the job
in question. This evidentiary standard does not alter the
plaintiff’s evidentiary burden to prove the fact of intentiona

discrimnation by a preponderance of the evidence. |Instead, the
standard only describes the character of this particular type of
evidence that will be probative of that ultimte fact. See Scott,

148 F.3d at 508; Odom 3 F.3d at 846-47.1

1'n passing, we note that the jury charge provided that
“[d]isparities in qualifications are not enough in and of
t hensel ves to denonstrate discrimnatory intent. . . .” (Enphasis
added.) The use of the word “denonstrate” may be m sl eading.
| ndeed, the instructionis erroneous to the extent that it suggests
that disparities in qualifications in and of thenselves can
actually denonstrate or establish discrimnatory intent as a
conclusive fact. The nore appropriate wording for the charge is
that “disparities in qualifications are not enough in and of
thenselves to create an inference of discrimnatory intent . . .~
We therefore encourage district courts to phrase this instruction
in these words.




B

Dei nes further argues, however, that the portion of the charge
that instructed the jury that “[y]Jou as a jury are not here sinply
to second guess the defendant’s hiring decision as to which
candi date was best qualified or best suited for the job” is in
tension with Hi cks and Rhodes because it precludes his show ng t hat
DPRS |lied when it said that Ms. McCall was better qualified than
he. Deines contends that if the jury cannot second-guess an
enpl oyer’s decision on qualifications, then the plaintiff cannot
prove that the enployer’s reason for denying himthe job, i.e., the
ot her candi date was better qualified for the job, was nendaci ous
and hence a pretext for intentional discrimnation.

First, this argunent m sapprehends the extent of the jury’'s
discrete inquiry in the context of enploynent discrimnation suits.
In Title VII cases, “we do not try in court the validity of [an
enpl oyer’ s] good faith belief as to [one] enpl oyee’ s conpetence [in

conparison to another.]” Mayberry v. Vought Aircraft Co., 55 F. 3d

1086, 1091 (5th Gr. 1995) (citations omtted). W have previously
enphasi zed that “discrimnation laws [are not] vehicles for

judi ci al second-guessing of business decisions.” Wilton v. Bisco

| ndustries, Inc., 119 F. 3d 368, 372 (5th Gr. 1997). See also

Scott, 148 F.3d at 509; Louisiana Ofice, 47 F.3d at 1448;

Bodenheiner v. PPG Industries, Inc., 5 F.3d 955, 959 (5th Gr.




1993). Therefore, apart fromsearching for discrimnatory intent,
it is not the function of the jury to scrutinize the enployer’s
judgnent as to who is best qualified to fill the position; nor is
it the jury’'s task to weigh the respective qualifications of the
applicants. Wether the enployer’s decision was the correct one,
or the fair one, or the best one is not a question within the
jury’s province to decide. The single issue for the trier of fact
is whether the enployer’s selection of a particul ar applicant over
the plaintiff was notivated by discrimnation. Hicks, 509 U S at
511.

Second, Deines’s argunent does not take into account the
instruction as a whole. The instruction fully expl ai ned the nature
of the case, that the plaintiff’s burden was to prove his case by
a preponderance of the evidence, that the plaintiff need only prove
that the plaintiff’s national origin was a notivating factor in the

enpl oyer’ s deci sion and that

.. PLAINTIFF MAY DO TH'S, FOR EXAMPLE, BY
PRODUCI NG SUBSTANTI VE EVI DENCE THAT THE DEFENDANT' S
STATED REASONS FOR NOT' HHRING H M WERE FALSE. THE
EVI DENCE MAY, FOR EXAMPLE, STRONGLY | NDI CATE THAT THE
DEFENDANT HAS | NTRODUCED FABRI CATED JUSTI FI CATI ON FOR NOT
H RI NG PLAI NTI FF, AND NOT OTHERW SE SUGCGEST A CREDI BLE
NONDI SCRI M NATORY REASON.

ON THE OTHER HAND, THE MERE FACT THAT PLAINTIFF IS
A H SPANI C AND WAS NOT HI RED I S NOT SUFFI CI ENT, | N AND OF
| TSELF, TO ESTABLI SH PLAI NTI FF'S CLAIM UNDER THE LAW
ALSO YOU AS A JURY ARE NOT HERE SI MPLY TO SECOND GUESS
THE DEFENDANT’ S HI RI NG DECI SI ON AS TO WH CH CANDI DATE WAS



BEST QUALI FI ED OR BEST SU TED FOR THE JOB. THEREFORE

Dl SPARI TIES | N QUALI FI CATI ONS ARE NOT ENOUGH | N AND OF

THEMSELVES TO DEMONSTRATE DI SCRI M NATORY | NTENT UNLESS

THOSE DI SPARI TI ES ARE SO APPARENT AS VI RTUALLY TO JUWP

OFF THE PAGE AND SLAP YQU I N THE FACE
Vol unme 1, Jury Charge, pp. 6-7.

The fallacy in Deines’s argunent is that he fails to
acknowl edge that even if he proved to the jury that the enpl oyer
did not properly evaluate the qualifications of the respective
candi dates, and even if the jury concl uded t hat Dei nes was the best
qualified candidate, he still would not have proved his case. See
Hicks, 509 U S. at 524 (“that the enployer’s proffered reason is
unper suasi ve, or even obviously contrived does not necessarily
establish that the plaintiff’s proffered reason of [discrimnation]
is correct”). As our precedents have nade clear, and as we have
enphasized in this opinion, the enployer’s judgnent as to
qualifications wll not be probative of the issue of a
discrimnatory notive unless the qualifications are so wdely
di sparate that no reasonable enployer would have made the sane
decision. It is hardly a basis for the jury to find nendacity on
the part of the enployer when its judgnents on qualifications are
somewhere within the realm of reason. There is then, for the

purposes of proving pretext, a difference in sinply “second-

guessi ng” an enployer’s judgnent and finding proof of nendacity.

10



Dei nes’s argunent, however, has attenpted to blur this very
i nportant distinction and, accordingly, we nust reject it.
|V
Because the challenged jury instructions are consistent with
the principles we have noted in the opinion, we conclude that the
district court did not err in instructing the jury. The judgnent
in favor of the DPRS is therefore

AFFI RMED
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