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E. GRADY JOLLY, G rcuit Judge:

Thi s case i nvol ves the al |l eged mal f easance of nunerous parties
to a transaction in which the principal asset of Barton Lodge II,
Ltd. (“BL I1”), a limted partnership, was sold by the general
partner to stave off a foreclosure sale. The district court
dism ssed the case in a series of summary judgnent rulings, and
three of the parties to the litigation, George Thomas, Lee R
Larkin and Arch McNeil, now appeal. W hold that the district
court erred in part when it held that the plaintiffs failed to

al l ege actual damages. In nost respects, however, we affirmthe



district court’s summary judgnent rulings, including its ruling
that the statute of limtations barred various clains and that the

case of Newton v. Mallory, 601 S.W2d 181 (Tex.C v.App. — Dallas

1980, no wit), applies to bar the largest part of the alleged
damages. We therefore affirmin part, reverse in part and renmand.
I

The facts regarding the events leading up to the current
di spute are contested by the parties. To the extent possible, we
W Il present those facts to which all parties agree, and then turn
to the respective versions of events alleged by the defendants and
the plaintiffs in this case.

A

BL Il is a Texas limted partnership, which was forned on
Septenber 1, 1982, to construct and own an apartnent project (“the
Project”) in Austin, Texas. The partnership consisted of a general
partner, who contributed $99 in capital to the partnership and 56
limted partners who each contributed approxinmately $50,000 in
capital to the partnership. The general partner of BL Il was PHAM
Barton Lodge Il Limted Partnership (“PHAM). PHAM itself was a
partnership nmade up of a nunber of general partners, one of which
Ron Beneke, is a naned defendant in this case. The naned plaintiff
in this case, George Thomas, was one of the |imted partners in BL



In order to finance the Project, BL Il obtained a |oan from
University Savings Association (“USA’) for $8.75 nillion in
exchange for a security interest in the Project. |In 1986, BL |
defaulted on the nortgage. In 1990, the Resolution Trust
Corporation (the “RTC’), which had i nherited the nortgage from USA
posted the Project for a May 1, 1990 forecl osure sale.

On April 2, 1990, PHAMsent a letter (“the April 2 letter”) to
the limted partners proposing a sale of the project. The letter
st at ed:

Al t hough you have thirty days within which to make your
deci si on under the terns of the partnership agreenent, an
i mredi ate response is requested because the general
partner has been infornmed by the current hol der of the
project indebtedness that unless these consents are
received in time to permt the project to be sold on
April 30, 1990, in the transaction described herein, it
is likely that the project wll be foreclosed by the
hol der of the nortgage indebtedness as soon as legally
possible after May 1, 1990.

The letter went on to describe the proposed transacti on:

The CGeneral Partner proposes to sell the Project in
a sinul taneous two step transaction. In the first phase,
the Partnership would sell the Project to David Johnston
Corporation (“DJC'), which is a corporation owned by
David Johnston who is affiliated with nenbers of the
General Partner, in exchange for $10, 000 cash and subj ect
to the outstanding indebtedness on the Project at the
date of the sale. . . . The purchaser also will agree to
pay the Partnership 70.175%of any suns it receives, if,
as and when received, pursuant to contract rights granted
to the purchaser in the second phase of the transacti on.
These contract rights will include 35.625%o0f any (i) Net
Di spositions and Refinancing Proceeds and (b) Net Cash
Flow (each as hereinafter defined) from the Project.
Since the Partnership will be receiving 70.175% of the
purchaser’s 35. 625%contract rights, the Partnership w ||



actually receive 25% of such anmounts generated fromthe
Proj ect.

DIJCintends to ask the Resol ution Trust Corporation
(“RTC"), which currently hol ds the nortgage i ndebt edness
on the Project, to reduce the total payoff for the
out st andi ng i ndebt edness on the Project to $6, 800, 000.
Because DJC intends to use the proceeds fromthe second
phase of the transaction to pay off the outstanding
i ndebt edness on the Project and because such payoff w ||
renove a non-performng asset fromthe RTC s portfolio
W t hout the need for foreclosure or the advance by the
RTC of further funds, the General Partner believes that
the RTCw Il agree to accept the reduced payoff fromDJC.
However, there can be no assurance in this regard.

After paying off the reduced debt on the Project,
DICwill sell the Project to Alliance/ PCA (“Alliance”).
The sales price will be (a) $6,844,000 in cash, (b)
35. 625%o0of any Net Di sposition and Fi nanci ng Proceeds (as
descri bed below) that Alliance receives when and if it
refinances or di sposes of the Project, and (c) 35. 625% of
all Net Cash Flow from the Project, neaning operating
incone |ess debt service and preferential return on
capital (including any accrual s thereof) and expenses of
oper ati ng, managi ng, repairing, maintaining and i nprovi ng
the Project. It is highly unlikely that there will be any
Net Cash Flow from the Project. Alliance is a joint
venture whose nenbers include affiliates of GCeneral
Electric Capital and a conpany to be owned by
partnershi ps and/or trusts for the benefit of the nenbers
and/or famlies of nenbers of the General Partner.

The acquisition cost of the Project will be financed
t hrough | oans and/ or equity contributions fromaffiliates
of General Electric Capital and/or Alliance/ PCA (the
“Acqui sition Advance”). The Acquisition Advance is
estimated at $6,995, 000 including closing costs of
$25,000 plus a one point brokerage fee to the Ml ody
Conpany, one point to General Electric Capital Affiliates
and one-half point to PCA affiliates.

On April 26, 1990, Thonas sent a letter to PHAM refusing to
consent to the proposed sale. In that letter he stated:
| believe the General Partner on this proposed sale
is looking after his own interest at the expense of the

limted partner and the limted partner is |eft “hol ding
the bag.”



There may al so be m smanagenent and i nconpet ence, as

well as conflict of interest in negotiating with the

| ender and the proposed buyer, and | am planning to

consult ny attorney about |egal renedies.

On April 30, 1990, the Project was sold in a two-step
transaction, first to David Johnston Corporation (“DJC'), then to
Al l'i ance/ PCA Apartnment Portfolio |I Limted Partnership (“A/ PCA
Portfolio”). A/PCA Portfoliois alimted partnership made up of
a general partner, Alliance/ PCA Conpany, and two |imted partners,
HBC Partners (“HBC’) and General Electric Real Estate Equities,
Inc. (“CGE Equities”). The transaction effectively took place
pursuant to the description in the April 2 letter. DJC paid the
proposed $10,000 to BL Il and received the Project subject to the
nort gage i ndebt edness. DJC al so agreed to pay BL Il 70.175%oof its
35.625% contract rights under the sale of the project to A PCA
Portfolio. DJC then sold the Project to A/PCA Portfolio in
exchange for $6, 795,000 and its 35.625% contract rights. The RTC
released DJC of the nortgage indebtedness in exchange for
$6, 750, 000. In order to purchase the Project from DIC, A/ PCA
Portfolio borrowed approxi mately $6, 900,000 from General Electric
Capital Corporation (“GE Capital”).

On Septenber 7, 1990, PHAM sent a letter to the limted
partners stating that the Project had been sold on April 30, 1990.
In Decenber 1990, A/PCA Portfolio sold the Project to C ayton,

Wl liams & Sherwood for $8,839,500. Under its contract rights, DJC



recei ved $407,046. DJCthen paid $285,645 to the limted partners
and retained $121, 402. The overall consequences to the limted
partners of the transaction were that they received a final payout
of approximately $5,000 on an initial investnent of $50,000 and
t hey recei ved approxi mately $45,000 i n reportabl e capital earnings
for tax purposes.
B

W now proceed to the version of events presented by the
defendants in this matter. W note that what we iterate now
essentially anmounts to allegations nmade by the defendants. For
purposes of this appeal, we pass no judgnent as to the relative

truth of these all egations.

According to the defendants, BL Il, like many real estate
ventures fromthat period was sinply a business failure. In the
m d-80s it becane increasingly apparent that BL I1’s revenues from

| easi ng apartnents sinply could not produce enough noney to pay the
i nterest paynents owed on the nortgage. From 1987 on, BL Il was
i ncapabl e of making i nterest paynents onits |oans. By 1990, BL ||
owed approxi mately $10, 750, 000, and t he val ue of the Project at the
time was approxi mately $7,500,000. After doing everything in its
power, PHAM finally conceded defeat and sought to negotiate a
bai | out .

The defendants argue that, at the tine, Alliance/PCA was in

the process of purchasing several other failed projects and was in



a position to negotiate a favorable deal with RTC by resolving
several outstanding | oans at once. Recognizing that PHAMwoul d not
be able to obtain as nuch debt forgiveness for BL Il by directly
negotiating with the RTC as Alliance/ PCA could, PHAM elected to
sell the project to an Alliance/ PCA affiliate in exchange for a
percentage of the final sale of the Project after Alliance/ PCA had
successfully renegoti ated the debt.

The defendants further argue that, given the pressure on PHAM
from the loomng foreclosure sale, PHAM took every reasonable
precaution it could to finalize the transaction in a principled and
consci enti ous manner. PHAM sent out the April 2 letter notifying
the limted partners of the transaction and notifying themthat the
parties purchasing the Project had affiliations to nenbers of PHAM
PHAM t hen recei ved approval froma majority of the limted partners
in BL Il and proceeded with the sale. The defendants argue that,
if PHAM had not negotiated the sale, BL Il would sinply have | ost
the Project wthout getting anything back onit and BLIlI's limted
partners would have received |less noney and |ess favorable tax
consequences.

C

Thomas, MNeil, and Larkin (“the plaintiffs”) allege a
significantly different version of events. Again, initeratingthe
allegations made by the plaintiffs, we note that we pass no

judgnent as to the verity of these assertions.



To fully understand the plaintiffs’ version of events, it is
necessary to first understand the nake-up of PHAM the genera
partner of BL 11. PHAM originally consisted of four nanaging
general partners, Paul Hi nch, Charles MIler, Paul Austin, and Mack
Pogue, and two general partners, Ron Beneke and Hugh Caraway. O
these six partners, three of them Hi nch, Beneke, and Caraway were
also affiliated with nunmerous other limted partnerships. These
three, for exanple, were all partners in HBC, the |imted partner
of A/PCA Portfolio. In addition, all three were affiliated wth
the Property Conpany of Anmerica, Inc. (“PCA’) and the Property
Conpany of Anmerica Managenent, |Inc. (“PCA Managenent”), the manager
of A/ PCA Portfolio.

The BL Il partnership agreenent only permtted the nanagi ng
general partners of PHAMto act on behalf of BL Il. At sone point
after 1984, all of the managing partners of PHAM resigned.
Al t hough he did not have the power to do so under the BL 11
agreenent, Beneke assuned the rol e of managi ng partner of PHAMw th
respect to BL Il. In 1989, PHAM di ssolved. The |imted partners
of BL Il were not notified of this developnent. At that point,

Beneke arguably had no authority whatsoever to act on behalf of BL



1.1 He nevertheless negotiated the sale of the Project in Apri
of 1990.

The plaintiffs do not dispute that BL Il consistently | ost
nmoney in the 1980s. They do, however, dispute that PHAM was
bl aneless in its actions leading up to the April 30, 1990 sale.
First, they argue that PHAMtook actions that violated the terns of
the BL |l partnership agreenent. Specifically, wunder the
agreenent, PHAM was obligated to nake operating deficit |oans
(“ODL’s) to BL Il in the event that BL Il was unable to neet its
obligations under the nortgage. In addition, they argue that PHAM
anended the BL Il agreenment without notifying or obtaining the
approval of the BL Il Iimted partners. This anendnent permtted
PHAM to avoid liability for incurred cost overruns and operating
expenses that further hindered BL Il1's ability to neet its |oan
obligations. The plaintiffs also argue that, at a tine when BL |1
was supposedly unable to nake interest paynents on its nortgage,
PHAM was funneling funds fromBL Il to PCA. Had PHAM not engaged
in these activities, the plaintiffs argue, BL Il would not have

faced as significant a | evel of indebtedness as it did.

1f this point is correct, it would technically be nore
appropriate to refer to Beneke’s actions on behalf of BL Il as his
actions, rather than PHAM s actions. For sonme senblance of
clarity, however, we refer to actions by an entity acting as the
general partner of BL Il as actions of PHAM wthout passing
judgnent on this issue.

10



The plaintiffs go on to assert that Beneke and the other
parties to the transaction realized that the value of real estate
was i ncreasi ng and recogni zed an opportunity for personal gain. By
forcing a foreclosure of the Project, the defendants woul d be able
to reap the benefits of a forced sale. The plaintiffs allege that
Beneke intentionally msled the limted partners into believing
that it was necessary to sell the Project through the April 2
letter.

The plaintiffs furthernore argue that there were nunerous
procedural errors in the attenpt to obtain approval of the
transacti on. First, the plaintiffs argue that because DIJC and
A/ PCA Portfolio were affiliates of PHAM partners, the proposed sal e
requi red unani nous consent fromthe limted partners under the BL
|1 partnership agreenent. The plaintiffs also argue that PHAM di d
not obtain a mjority approval from the limted partners unti
after PHAM had conpl eted the sale.

Finally, the plaintiffs argue that remai ni ng funds owned by BL
I1, after the sale of the project, were msappropriated by the
defendants. After the Project was sold, BL Il still had a note
from PCA for a $500, 000 [ oan. In addition, BL Il had a bond
reserve fund valued at $162,611. Finally, the plaintiffs assert
that BL Il had furniture and equi pnent that was not subject to the
nmortgage. The plaintiffs argue that there was never an accounting

for the value of any of these itens.

11



|1

Thomas sued nmultiple parties for their role in the sale of BL
I1"s property. For purposes of this appeal, anong the defendants,
there are two remaining factions who have not settled. First,
there i s Beneke, who acted as the general partner of PHAM Thonas
sued Beneke for breach of fiduciary duties, breach of contract,
actual, constructive and statutory fraud, negligence and gross
negl i gence, conversion, breach of duty of good faith and fair
dealing, civil conspiracy, Racketeer Influenced and Corrupt
Organi zations Act (“RICO) violations, and fraudulent transfer
The other group consists of GE Capital and GE Equities (“the CE
def endants”). They were sued for breach of fiduciary duties,
breach of contract, actual and constructive fraud, negligence and
gross negligence, conversion, civil conspiracy, RICO violations,
and fraudul ent transfers.

Thomas’ s | awsuit was fashioned as a derivative suit on behal f
of BL Il. In response to the suit, Beneke counterclai med agai nst
BL Il and joined each of the limted partners in their individual
capacity. Besides Thomas, the only other limted partners stil
involved in the suit are Lee R Larkin and Arch McNeil. MNeil and
Larkin fil ed a countercl ai magai nst Beneke and cross-cl ai ns agai nst
the other defendants, essentially alleging the sane causes of

action alleged by Thomas on behalf of BL I1.

12



The district court disposed of the case wwth a procession of
orders. On February 7, 1997, the court issued two orders. |In the
first, an Order Ganting in Part and Denying in Part Motion for
Summary Judgnent as to the Statutes of Limtations (“SCL Order”),
the district court held that the clains based on breach of
contract, RICO violations, fraudulent transfers and fraud are
subject to four-year statute of limtations while the clains based
on breach of duty of good faith, negligence and gross negligence,
conversion, DTPA violations, breach of fiduciary duties, and
conspiracy are subject to a two-year statute of limtations. The
court then held that all clains subject to a twd-year statute of
limtations were barred. In the second order, Order Denying Third
Party Defendant Arch McNeil’s Mdtion for Summary Judgnent (“MNei
Order”), the court rejected McNeil’s argunent that, under § 16. 069
of Tex. G v. Prac. &em Code, a countercl aimor cross-claimis revived
froma statute of Iimtations bar

On March 2, 1997, the district court judge, Judge Royal
Furgeson, held that because of a potential conflict of interest,
the case should be transferred to Judge Lucius D. Bunton.

Then, on May 8, 1997, the court issued an order (“No Damages
Order”) that effectively resolved the case. In that order, the
court first noted that, for the remaining clains (breach of
contract, RICO violations, fraudulent transfers and fraud), the

plainti ff nust prove damages. The court found that at the tine the

13



project was sold, BL Il owed $10, 705,830, and that the val ue of the
project was $7,500, 000. The court held that because the total
damages clained by plaintiffs on behalf of BL Il were $8, 216, 152,
even if the plaintiffs clains were upheld, BL Il would not recover
any damages, as those damages woul d have been owed to the RTC

Finally, on May 22, the court entered an order that operated
to strike confessions of judgnent related to the case (“Strike
Order”). On June 3, 1997, the court entered an order to clarify
that the court’s No Danmages Order and Strike Order had di sposed of
all remaining clains, cross-clains, and counterclains in the case
(“Final Order”).

11

The parties associated with this case raise nultiple issues on
appeal . Because of the conplexity of the case, we address each
issue raised in relation to its correspondi ng court order. The
first ruling with which the parties take issue is the SOL Order
Thomas argues that the district court erred in granting in part the
def endants’ notion for sunmary judgnent pursuant to the statute of
limtations. The CE defendants, on the other hand, argue that with
respect to them clainms based on fraud should be barred by the
limtations period. W find no error with the district court’s
limtations ruling and therefore affirmit.

The next contested ruling is the McNeil Order. MNeil argues

that the district court incorrectly applied Texas law to his

14



procedural claimthat, because he is a cross-clainmant, his clains
are not barred by the statute of l[imtations. Because we agree
wth the district court that MNeil and Larkin are asserting the
sane clains asserted by Thomas, we also affirmthe district court
on this issue.

The next issue raised on appeal by Thomas is whether the
district court erred when it issued its No Damages Order. Thomas
contends that the district court msapplied Texas |law when it
concl uded that the indebtedness of |ost property must be factored
into the value of what is | ost when a party al |l eges actual damages.
Thomas further argues that, even if the court correctly appliedthe
law, the court still erred in calculating the damages all eged by
Thomas. The defendants argue that the district court appropriately
concluded that Thomas had failed to denonstrate any danmages and
that Thomas's clainms should therefore be dism ssed. We find
Thomas’ s second argunent persuasive and therefore reverse and
remand on this issue.

Next, McNeil and Larkin protest the dism ssal of their clains
pursuant to the Final Order. The Final Order, however, is based on
the district court’s No Damages Order, which we reverse in part.
We therefore hold that, to the extent that our opinion reinstates
Thomas’ s clainms, MNeil and Larkin's clainms also are reinstated.
The GE defendants cross-appeal arguing that MNeil and Larkin's

cross-clains are not permtted under the Federal Rules of Civi
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Procedure. W hold that MNeil and Larkin have properly filed
cross-clains pursuant to the Federal Rules of Cvil Procedure.

Finally, Beneke argues that, even if he is not entitled to
summary judgnent on the danages issue, he is nevertheless entitled
to sunmary judgnment on other grounds. Because the district court
has not addressed this argunent, we remand for an initial
determ nation by that court.

|V

This case was determ ned on the basis of a series of summary
j udgnent notions. We therefore review under our standard for
summary judgnent. Summary judgnent is proper if “the pleadings,
depositions, answers to interrogatories and adm ssions on file,
together with affidavits, if any, show that there is no genuine
dispute as to any material fact and that the noving party is
entitled to judgnent as a matter of law” Fed.R Cv.P. 56(c).

A summary judgnment ruling is reviewed de novo, applying the

sane criteria enployed by the district court. Conkling v. Turner,

18 F.3d 1285, 1295 (5th Gr. 1994). W therefore nust determ ne
“whet her the sunmary judgnent evidence on file shows that there is
no genuine issue of material fact and that the noving party is

entitled to judgnent as a matter of law.” Ruiz v. Wiirlpool, Inc.,

12 F. 3d 510, 513 (5th Cr. 1994) (citing Hi bernia National Bank v.

Carner, 997 F.2d 94, 97 (5th Gr. 1993).
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When a noving party alleges that there is an absence of
evi dence necessary to prove a specific elenent of a case, the
nonnmovi ng party bears the burden of presenting evidence that

provi des a genuine issue for trial. See Celotex Corp. v. Catrett,

477 U. S. 317, 322-23 (1986). "[T]here is no issue for trial unless
there is sufficient evidence favoring the nonnoving party for a
jury to return a verdict for that party.... I f the evidence is
merely colorable, or is not significantly probative, sunmary

judgnent may be granted." Anderson v. Liberty Lobby, Inc., 477

U S 242, 249-50 (1986) (citations omtted).
\%

In its SCL Order, the district court held that all of the
clains, with the exception of the clains for fraud, fraudul ent
transfer, breach of contract, and RICO viol ati ons, were subject to
two-year limtations periods. The district court then held that
the cause of action accrued on the date of the sale, April 30,
1990. Because Thomas did not file his case until Cctober 1, 1993,
and because the district court found that no doctrine of equitable
tolling applied, the district court held that all clains subject to
a two-year limtations period are barred. Thonas argues that the
district court erred when it held that sone of Thonas’s clains were
barred by the statute of limtations. The CGE defendants argue
that the district court erred in not barring the fraud clains

al l eged against them W w || address each argunent in turn.
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A
Thomas nakes two argunents regarding the SOL Order. Thomas
first argues that the trial court inproperly applied a two-year
limtations period to BL Il'’s Breach of Fiduciary Duty and
Conspiracy to Commt Fraud d ains. Thomas al so argues that the
trial court failed to properly apply various tolling doctrines to
t he case.
1
Thomas argues that thereis a four-year limtations period for
breach of fiduciary duty. The district court followed the clear

and unanbi guous | anguage of Kansas Reinsurance Co., Ltd. .

Congressional Mrtg. Corp. of Texas, 20 F.3d 1362 (5th Cr. 1994)

and held that a Texas breach of fiduciary duty claimis subject to
a two-year statute of limtations. Thomas now asks us to ignore

this case and instead | ook to our decision in Castillo v. First

Cty Bancorporation of Texas, 43 F.3d 953, 960 (5th Cr. 1994).

Castillo, however, deals with a claimfor duress. |In short, the
district court relied on binding Fifth Grcuit precedent to reach
its conclusion that the limtations period for breach of fiduciary
duty is two years. There are no cases on point that provide
support for a different approach. W therefore affirmthe district

court.
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Thomas al so contends that the district court erred when it
held that civil conspiracy clains are subject to a two-year statute

of limtations. Thomas relies on Lone Star Partners v. Nati onsBank

Corp., 893 S.W2d 593, 601 (Tex. App. --Texarkana 1994, wit denied),

and Atlantic Life Ins. Co. Vv. Hurlbut, 696 S . W2d 83, 102

(Tex. App.--Dallas 1985), rev’'d on other grounds, 749 S . W2d 762
(Tex. 1988), for support. Neither of these cases actually stand
for Thomas’s proposition that a civil conspiracy claimis subject
to a four-year statute of limtations. The district court cites to

Stevenson v. Koutzarov, 795 S.W2d 313 (Tex.App.--Houston [ 1st

Dist.] 1990, wit denied), and Chevalier v. Aninmal Rehabilitation

Center, 1Inc., 839 F. Supp. 1224 (N.D. Tex. 1993), for the

proposition that the [imtations periodis tw years. W find the
reasoning in Stevenson and Chevalier persuasive, and affirm the

district court.
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2
The district court held that the action accrued at the tine
the project was sold. In response to Thomas’s argunent that the
di scovery rule should toll the limtations period, see, e.q.,

Conput er Associates Intern., Inc. v. Altai, Inc., 918 S. W2d 453,

456 (Tex. 1996), the district court held that the plaintiffs
di scovered enough to investigate the injury shortly after the sale.
The district court noted that:

The nature of a derivative action fundanentally
alters the application of the discovery rule.
Odinarily, it is the know edge of the party bringing the
action which is determ native of the extent to which the
di scovery rule wll toll limtations. In a limted
partnership derivative action, however, the party
bringing the action is the limted partnership itself.
The know edge of a general partner would ordinarily be
inputed tothe limted partnership. . . . However, if BL
Il were to be charged wth the know edge of PHAM it
woul d be commensurate with the court holding that the
limted partners are barred fromproceedi ng because PHAM
was aware that the actions taken by PHAMwere wong. The
| aw does not countenance such inequities. Gven that a
derivative action by the limted partners in a limted
partnership is effectively a suit on behalf of the
limted partners, it is really the know edge of the
limted partners that should be charged to the limted
part ner shi p. Therefore, it is the know edge of the
limted partners as a class that will be inputed to the
limted partnership.

The district court held that, upon receipt of the April 2, 1990
letter from PHAM that explained the sale of the Project and the
potential conflicts involved and given the subsequent sale, a

reasonabl e person woul d have conducted further inquiries.
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Thomas first argues that the court inproperly inputes the
know edge of one limted partner (i.e., Thomas’ s know edge) to the
rest of the partnershinp. However, as the cited passage
illustrates, the district court did not consider the know edge of
any one particul ar partner but instead considered the know edge of
the limted partners as a class. As opposed to the alternative,
applying partnership law to inpute the know edge of the genera
partner to the partnership as a whole, this approach strikes us as
em nently practical and sound.

Thomas also argued that the limtations period should be
toll ed by the doctrine of fraudul ent conceal nent, the doctrine that
a def endant who fraudul ently conceal s a cause of action is estopped

fromasserting alimtations defense. N chols v. Smth, 507 S. W 2d

518, 519 (Tex. 1974). The district court noted that “there cannot
be fraudul ent conceal nent of facts which admttedly were or should

have been known by [the plaintiff]” Tinberlake v. A H Robins Co.,

Inc., 727 F.2d 1363, 1366-67 (5th G r. 1984) (quoting Fusco v.

Johns-Manville Products Corp., 643 F.2d 1181, 1184 (5th Cir

1981)). The district court held that the limted partners shoul d
have had know edge when inforned of the sale of the project

Thomas argues first that the defendants had an i ncreased obligation
toinformthe plaintiffs given their fiduciary duties, and, second,
that the district court ignored a nunber of affirmative fraudul ent

m srepresentations nade by the defendants. Nei t her of these
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argunent s addresses the basis for the district court’s ruling. The
district court held that, at the point when the limted partners
suffered significant danages fromthe sale of the project, they had
enough knowl edge to investigate and a reasonable investigation
woul d have led the partners to file a claimin court. W find no
error in the district court’s hol ding.

Thomas next seizes upon |anguage in the district court’s
opinion stating that a reasonable investor, upon receiving the
April 2 letter, would have | ooked to the partnership agreenent in
i nvestigating the transaction. Thomas argues that the courts have
held that shareholders should not have an affirmative duty to
consult the books of a corporation. There are two problens with
Thomas’ s argunent. First, it ignores the difference between
shar ehol ders, who often are not sophisticated investors, and the
l[imted partners here, who clearly were.? Second, the court does

not rest its holding that the action was discoverable solely on

2\ note that a rule relieving sharehol ders of an obligation
to be famliar with the books of a corporation is significantly
different froma rule relieving partners of a simlar obligation
Wth respect to their partnership agreenent. For one thing, each
partner clearly has easy access to the partnership agreenent,
wher eas a sharehol der may not be able to easily reviewthe books of
a corporation. For another thing, each partner participates in
form ng the partnership agreenent: there nust be an affirmati ve act
on the part of the partner to consciously conprehend and acqui esce
to the terns of the agreenent. Even if a limted partner has not
taken a role in negotiating the terns of the partnership agreenent,
he still nust be famliar with them at the tine he joins the
part ner shi p.
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information in the partnership agreenent. |Instead, the court notes
that the April 2, 1990 |l etter should have lead the limted partners
to investigate further, and that a consultation of BL II’'s
partnership agreenent would have denonstrated that the sale
requi red unani nous consent.

Thomas al so takes issue with the court’s principal rationale
for concluding that the cause of action was discoverable at the
time the property was sold because the limted partners received
notice through the April 2, 1990 letter. The letter inforned the
limted partners that the project would be sold in the face of a
forecl osure sale, that the sale likely would result in considerable
| osses to the limted partners, and that the purchasers of the
project were affiliated with the general partner.? From this
letter, the district court concluded that the limted partners
shoul d have had enough infornmation to i nvestigate the transaction.
Thomas argues that this letter only inforns the |limted partners of
a potential |loss, not of the basis for a claimof fraud. However,

this claimignores the district court’s reasoning that a letter

The plaintiffs argue that the letter does not state that the
purchasers were affiliated with the PHAM The text of the letter
i ndicates otherwi se: “the Partnership would sell the Project to
Davi d Johnston Corporation (“DJC’), which is a corporation owned by
David Johnston who is affiliated wth nenbers of the GCeneral
Partner. . . . DIJC wll sell the Project to Alliance/PCA
(“Al'liance”). . . . Alliance is a joint venture whose nenbers
include affiliates of General Electric Capital and a conpany to be
owned by partnerships and/or trusts for the benefit of the nenbers
and/or famlies of nenbers of the General Partner.”
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disclosing an interested transaction that results in significant
| osses to sophisticated investors should provide the basis for
those investors to investigate whether there may be potential
fraud.

Finally, Thomas argues that the district court’s ruling | eads
to a result that rewards dishonest fiduciaries. The district
court’s ruling, however, is properly limted to the statute of
limtations issue. \Whenever a plaintiff is barred fromfiling a
cl ai mbecause of the statute of limtations, there is always a risk
that the plaintiff’s claimis neritorious and that the defendant’s
i nproper conduct has been rewarded. That result al one, however,
cannot formthe basis for opening the courts to the plaintiff.

B

On cross-appeal, the GE defendants argue that the district
court incorrectly applied a four-year statute of limtations to the
clains against them for fraud and fraudulent transfers. Wth
respect to the GE defendants, the clainms are based on a theory of
vicarious liability. The district court held that, under
establ i shed Texas | aw, “[e]ach party to a fraudul ent transaction is
responsible for the acts of the others done in furtherance of the

scheme.” Crisp v. Southwest Bancshares Leasing Co., 586 S.W2d

610, 615 (Tex.Ct.App.--Amarillo 1979, wit ref’dn.r.e.)(citations
omtted). The defendants argue that vicarious liability, Iike

conspiracy, should be subject to a two-year statute of limtations.
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As we have stated above, conspiracy clains are clearly subject to
a two-year statute of limtations period. There does not, however,
appear to be a precedent of a Texas court applying a two-year
statute of [imtations to an aiding and abetting claim Because
there is no binding Texas | aw on the subject, we nust nmake an Erie
guess as to the appropriate |[imtations period. We hold that,
where a claimof fraud i s based on a defendant aiding and abetting
a co-defendant, the appropriate |imtations period is the sane as
the underlying fraud, four years.

\%

McNeil and Larkin filed a notion for summary judgnent in which
they argued that under Tex. Cv. Prac. & Rem Code 8§ 16.069, even
if Thomas’s clains are barred by the statute of limtations, their
clainms should be revived as they are cross-clains or
counterclainms.* Under § 16.069, a cross-claim or counterclaim
filed wthinthirty days of a required answer to the original claim
may be filed even though it would be barred by the statute of
limtations if filed separately. |In this case, the district court
hel d that MNeil’s clains were nevertheless barred as McNeil had
effectively filed a derivative claim on behalf of BL II. The

district court relied on Hobbs Trailers v. J.T. Arnett G ain, 560

“McNei | and Larkin presented conflicting argunents in their
briefs regarding the appropriate |abel for their clains. See
infra, note 6. This uncertainty does not affect our analysis for
pur poses of § 16. 069.
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S.S.2d 85 (Tex. 1971), that states: “the statute [§ 16.069] nmay not

be applied to the situation in which the original plaintiff becones

t he nom nal defendant.” The district court concluded that, because
the original plaintiff was BL Il and because McNeil could only file
clains on behalf of BL Il, 8 16.069 could not be applied to revive

clains otherwi se barred by the statute of limtations. MNeil does
not expl ain why Hobbs should not control in this instance. There

is no dispute that the original plaintiff was acting on behal f of

BL Il and that McNeil, in filing cross-clains and counterclains,
acted on behalf of BLII. W therefore affirmthe district court’s
ruling.?®

W

We turn now to the order by the district court that had the
greatest inpact on this case. The district court effectively

resolved the remaining clains of the case with its No Damages

SMcNei | al so argues that the McNeil Order is inconsistent with
the SOL Order. Thi s supposed inconsistency is that the MNei
Order treats McNeil’s claimas a claimon behalf of the partnership
while the SOL Order | ooks to the know edge of the limted partners
when determ ning the application of the discovery rule. As we have
al ready expl ai ned, however, the SCOL Order |looks to the limted
partners as a class. Again, the only reason why the SOL Order
takes this approach is that, if it |ooked solely to the know edge
of the partnership under traditional partnership rules, it would
have to inmpute to the partnership the know edge of the genera
partner. Because BL Il is nmade up of the general partner and the
limted partners, the district court therefore concluded that only
the know edge reasonably available to the limted partners as a
class should be inputed to BL II. The district court did not | ook
solely to the know edge of Thomas in making its decision. See
supra, Part |V.A
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Order. In determning the damages in this case, the district court

followed the rule in Newton v. Millory, 601 S w2d 181, 182

(Tex. G v. App. — Dallas 1980, no wit), that “the value of the | and
lost is the fair market value of the land at the tine of
forecl osure, |l ess the indebtedness due thereon.” After adding up
the various damages clained by the plaintiff, the district court
concluded that the damages were Jless than the anount of
i ndebt edness at the tine the project was sol d.

In order to properly address this issue, we nust first review
Texas law as it pertains to damages. We then revisit the district
court’s treatnent of the damages clained by the plaintiffs under
the remai ning causes of action. Finally, we turn to the issue of
whether, in the light of Thomas's claimed danmages, the district
court correctly dism ssed this case.

A

Under Texas law, “[t]he general principle of damages is

conpensation to plaintiff for his actual loss resulting from

defendant's wong.” MCdung Cotton Co., Inc. v. Cotton

Concentration Co., 479 S.W2d 733, 737 (Tex.C v. App.--Dallas 1972,

wit ref'd nr.e.) (Cting Chicago, M & St. P. Ry. wv.

MCaull-Dinsnore Co., 253 U S. 97 (1920); Stewart v. Basey, 150

Tex. 666, 245 S.W2d 484 (1952)). Damages nust be alleged with
specificity: “Although damages need not be established wth

mat hemati cal precision, the evidence nmust provide a basis for
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reasonabl e inferences.” Dyl v. Adans, 167 F.3d 945, 947 (5th Cr

1999) .
We have found no Texas Suprene Court case that defines the
appropri ate neasure of damages in a case such as this. However, in

the case of Newton v. Millory, the Court of Cvil Appeals for

Dal | as, Texas, encountered an anal ogous question. 601 S.W2d 181
(Tex. G v.App. — Dallas 1980, no wit). In Newton, a partnership
was fornmed to invest in a property. One of the partners | oaned
money to the partnership in exchange for a vendor’s lien on the
property. A partner was appointed as a mmnaging partner and
anot her was appointed as a trustee. These two partners were given
the responsibility of collecting paynents fromthe partners to pay
install ments on the | oan. Wen sone of the partners ceased nmaking
their contributions, the managi ng partner and trustee ceased naki ng
paynments w thout notifying the partnership. The result was a
forecl osure sale on the property. Sonme of the partners then sued.
As damages, they sought to recover their initial contribution to
t he partnership. The court, however, rejected this neasure of
damages. Instead, the court held that, where a partnership | ost
its principal asset as a result of foreclosure, the neasure of
damages shoul d be the value of the property |lost |ess the nortgage
i ndebt edness of the property. Newton, 601 S.W2d at 182.

Because there is no Texas Suprene Court ruling on this issue,

we nust nmake an Eri e guess regarding Texas |law on this subject. As
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we stated in US. v. Johnson, 160 F.3d 1061, 1063-64 (5th Gr.

1998), “[i]n the absence of Texas Suprene Court pronouncenents, we
generally defer to the holdings of |lesser state courts unless we
are convinced by other evidence that the state law is otherw se.”
We have no reason to doubt that the decision in Newon represents
Texas | aw. W therefore adhere to its reasoning that, in a
situation such as this--where a general partner’s actionresults in
| ost property owned by the partnership--the partnership nust
account for the indebtedness of the |ost property when seeking to
recover the actual damamges for its |oss.
B

Inits No Damages Order, the district court carefully revi ewed

the damages alleged by Thonas. These danages consisted of the

fol | ow ng:
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Note to PCA not Repaid $522, 856. 00

BL I1's Cash on Hand $4,073. 00
Freeze Danage | nsurance Proceeds $26, 612. 00
BL Il"s Bond Reserve Fund $162, 611. 00
Val ue of the |ost project $7, 500, 000. 00
Furniture and Equi prment not specified
Cost Overruns not Funded $339, 047. 00
Oper ati onal Expenses not Funded $1, 098, 670. 00
Operational Deficit Loans not Made $931, 030. 00

Tot al : $10, 584, 899. 00

The district court then concluded that the damages from cost
overruns and operational expenses not funded and from operati onal
deficit | oans not made each occurred before 1989 and were therefore
barred by the statute of limtations. The district court also held
that the plaintiffs failed to denonstrate that the furniture and
of fice equi pnent was not secured by the original $8.75 million
dollar loan. The court further held that the plaintiffs had failed
to quantify the value of the furniture and equi pnent. Based on
these findings, the court disregarded the plaintiffs’ damges
clains with respect to these itens. The court therefore held that
plaintiffs’ alleged danages anounted to $8, 216, 512. 00.

The court then found that the outstandi ng debt on the Project
at the tine the Project was sold was $10, 705, 830. 00. Based on this

finding and the holding in Newton, the court concluded that the
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plaintiffs had failed to denonstrate a | oss that was greater than
t he out standi ng i ndebt edness on the property.
C

On appeal, Thomas argues that Newton should not apply to the
cal cul ation of actual damages in this case. Thomas next argues
that, even if Newton should apply, the district court erred in
calculating the wvalue of the damges and the outstanding
i ndebt edness. Finally, Thomas argues that the district court erred
when it treated property owned by BL Il after the sale of the
project as subject to the nortgage i ndebtedness.

1

Thomas’ s first argunent is that Newton should not apply to the
cal cul ation of actual damages here. W generally agree with Thomas
that the result reached by applying Newton to this case is
troubl esonme. There is a straightforward explanation for why this
is so. In Newton, the nanaging partner and trustee |ost the
property through foreclosure and suffered the sane | osses as the
other partners in the partnershinp. In this case, the General
Partner actually turned a profit on the sale of the Project. Wile
it is not entirely clear how nuch noney Hi nch, Beneke, and Carraway
(all general partners in PHAM nade, it is apparent that the sale
of the Project, after the RTC s debt forgiveness, nade a profit of
as much as $2 nmillion. O that sum only $285,000 made its way

back to the partnershinp. Because Beneke’'s power under BL Il’s

31



Part nershi p Agreenent to bring about the transactionis called into
question by the participation of interested parties in the
transacti on, there appears to be a case for arguing that the
parties to the transacti on have been unjustly enriched through this
transacti on.

The fact that Newton's requirenents nmake it difficult for the
plaintiffs here to all ege actual damages does not, however, |eave
the plaintiffs without a renmedy. What is troublesone in this case
is not just that the defendants sold the project for |ess than what
it may have been worth, but also that the defendants seemto have
profited fromthat sale. Under Texas law, the plaintiffs could,
and did in their seventh anended conplaint, seek a constructive

trust. As we recently noted in Dyl v. Adanms, supra, under Texas

law, a constructive trust 1is appropriate to prevent unjust
enrichment when a defendant has commtted a fraud. 167 F.3d at
948. For whatever reason, this i ssue was not rai sed on appeal, and
we are therefore unable to address it.

We hold however that, for actual damages, we are bound to
apply the nethod used in Newton. |In Newton, the court held that
the plaintiffs could not rely on their initial contribution to the
partnership as a neasure of actual danmages. The court | ooked
instead to the val ue of what was | ost, the property, and i n val ui ng
the property, the court considered the indebtedness of the

property. In this case, Thomas does not argue that the original
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contribution of the limted partners should be a neasure of the
actual damages of the partnership. | nstead, he argues that the
measur e of damages shoul d be the | osses incurred by the partnership
as a result of the conduct of the defendants, including their
m smanagenent of the project, their failure to reduce the
i ndebt edness of the project, and their failure to obtain the best
price for the project because of their self-interested dealing.
However, because those damages are reflected in the value of the
project when it was sold, the actual danmages cl ai ned by Thomas are
identical in formto those addressed by the court in Newton.

As we have noted, in pleading actual danmages under Texas | aw,
the plaintiff nust plead themwi th specificity. |In this case, the
plaintiffs’ principal claimfor actual damages is the | oss of the
val ue of the project because of the conduct of the general partner
and the purchasers of the project. |In Newton, the only claimwas
for the loss of the value of the land at the tine of foreclosure
because of the conduct of the general partner. The reasoning in
Newt on, that the court nust account for the indebtedness of the
| ost property in calculating actual damages is equally applicable
here. The plaintiffs are certainly entitled to showthat the val ue
of the property is higher than its indebtedness, but, under the
reasoning in Newton, the court may not sinply disregard the
i ndebt edness of the property when determ ning the val ue of what was

actually lost. Thus, for purposes of this appeal, we hold that in
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calculating the actual damages suffered by BL Il, the district
court did not err in accounting for the i ndebt edness of the project
when valuing the | oss of the project through its sale.
2

Thomas next argues that the district court erred in its
val uation of the danages cl ai ned by Thomas and in its val uati on of
t he outstandi ng nortgage i ndebtedness. After a careful review of
the record, we cannot agree with any of these argunents. For
i nstance, Thomas argues that the value of the land at the tine the
Proj ect was sold was nore than $7, 500, 000. However, Thomas di d not
certify an expert to provide testinony to support a different
figure. Instead, Thomas produced two non-experts, neither of whom
had an ownership interest in the Project, who provided their best
estimates of the value of the land at the tine of sale. W agree
wth the district court that this evidence is sinply inadequate to
support a different value for the project.

Thomas al so argued that the anmount of nortgage indebtedness

was not the $10, 705,830.00. Thomas points to the fact that the

defendants were able to renegotiate the debt by alnmost $4 nmillion
as evidence that BL Il would not have had to pay the full amount of
its 1ndebtedness. However, the defendants have argued and

attenpted to denonstrate that the debt renegotiation was part of a
| arger negotiation and that BL Il could not have renegotiated the

debt in the sanme way. Although we do not necessarily accept the
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def endants’ account as true, we note that there is no evidence that
we could find in the record that would lead us to reject their
argunent as untrue--and the partnership carries the burden of proof
on these damages. As we have said, under Texas |aw when all egi ng
damages, the plaintiff nust allege themwth specificity. It is
not enough to present conjecture about what m ght have happened,
t he defendant nust present real evidence of his |oss. W can find
no such evidence here.

The plaintiffs also take issue with the district court’s
excl usi on of the damages fromthe m ssing furniture and equi pnent,
the cost overruns and operational expenses not funded, and the
operational deficit |oans not nade. Because the anmount of debt
woul d still outweigh the damages clained by the plaintiffs if we
i ncluded these itens as danages, we do not consider whether the
district court erred in excluding these itens.

3

Thomas finally argues that not all of the assets of BL Il were
sold with the Project. After the sale, BL Il still retained a note
from PCA for $500,000, a bond reserve fund val ued at $163, 611, its
cash on hand, and the freeze danmage insurance proceeds. Thomas
argues that the value of those assets were never distributed anong
the limted partners, even though BL Il nmaintained them after

selling the project and escaping its debt.
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Beneke argues that the summary judgnent evi dence denonstrated
as a matter of lawthat the PCA note was held by BL Il exclusively
for the benefit of USA Beneke further argues that the summary
j udgnent evidence did not establish that BL Il owned the bond
reserve fund. After reviewing the record, we conclude that there
is a genuine issue of material fact regardi ng the ownership of the
PCA note, the bond reserve fund, BL Il’'s cash on hand, and the
freeze danage i nsurance proceeds. |If these itens were owned by BL
1, there should have been an accounting for them upon the
di ssolution of the partnership. Furthernore, because these itens
were not tied to the Project, the district court should not have
wei ghed t hem agai nst the indebtedness of the Project when naking
its damages cal cul ations. W hold that the district court erred in
holding that the plaintiffs had alleged no damages as the
plaintiffs properly alleged that they had | ost the val ue of the PCA
note, the bond reserve fund, BL I1’'s cash on hand, and the freeze
damage i nsurance proceeds, to which they may well be entitled. W
therefore reverse the district court’s No Danages Order to this

limted extent.
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VI

The district court dism ssed all of McNeil and Larkin’s clains
in the Final Oder. McNeil and Larkin argue that both orders
contain errors of law and fact. Because the Final O der dism ssed
McNeil and Larkin’s clains pursuant to the No Damages Order and
because we reverse that order, the clains dismssed by that order
wi Il now be reinstated.

The GE defendants have raised a purely |egal question on
cross-appeal related to McNeil and Larkin’s clainms. As described
above, McNeil and Larkin were third party defendants brought into
the suit by a clai mmde by the PCA def endants (of whomonly Beneke
remains in this appeal). Wth the exception of Beneke, the
def endants have a procedural objection to the clains filed by
McNei | and Larkin. Under Fed. R CGv.P. 14(a), a third party
def endant may assert clains arising out of the transaction agai nst
the original plaintiff, counterclains against the third party
plaintiff, and cross clains against a co-party under rule 13(g).
The CGE defendants argue that “[n]jost courts have accepted the

definition set forth in Murray v. Haverford Hospital Corp., 278

F.Supp. 5, 6 (E.D. Pa. 1968), where co-parties were defined as
‘parties having |ike status, such as, co-defendants.’” Georgia

Ports Authority v. Construzioni Meccaniche Industriali Genovesi,

S P.A, 119 F.R D 693, 694 (S.D. Ga. 1988). The GE defendants

argue that, as McNeil and Larkin do not share co-defendant status
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wth them MNeil and Larkin cannot be co-parties under rule
13(9) - °

Al t hough sonme courts have held that third party defendants may
not file cross-clains agai nst origi nal defendants under rule 14(a),
the issue has not been addressed by the Fifth Crcuit. W agree
that a reading of rules 14(a) and 13(g) can |lead to the concl usion
that third party defendants are barred from filing cross-clains
agai nst original defendants. W, however, find this reading to be
a strai ned one and the result nonsensical. Under rule 14(a), third
party defendants can join additional parties to the lawsuit to
resolve clains related to the claim nade against them | t
therefore seens strange to conclude that they cannot bring those
cl ai ns agai nst parties already involved in the suit. The practi cal
effect of adhering to the defendant’s reasoning would be to hold
that when a third party defendant wi shes to all ege a cl ai magai nst
an original defendant, he nust file a separate conplaint against
the original defendant and then nove for joinder of the two

actions. W will not require third party defendants to junp

1ln their opening brief, MNeil and Larkin seem prepared to
concede this point, arguing that they should have | abeled their
clains “counterclains,” but claimng that this was a harnl ess error
nonet hel ess. The problemwi th this argunent is that their clains
agai nst t he non- Beneke defendants cannot be countercl ai ns as those
defendants did not file any clains agai nst them MNeil and Larkin
apparently concede this point in their reply brief when they state
that there is “diverse authority on the i ssue of what to call their
clains,” but that there is nonetheless a “general principle .
that [their] clains should go forward.”
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t hrough these additional hoops. W hold that, under Rule 14(a), a
third party defendant may file a cross-claim against an origi nal
defendant even if it would be inappropriate to characterize the
third party defendant as a co-defendant of the original defendant.
VI

Beneke argues that, even if the district court erredinits No
Damages Order, there is another ground on which the district court
could have granted sunmary judgnent. Beneke argues that Thonas
ratified the acts of the defendants by accepting the proceeds from
the sale and the favorable tax treatnent. Because the district
court did not address this claimin its No Damages Order, we renmand
to the district court for an initial determnation, if in the
district court’s judgnent a resolution of this issue is necessary
to properly conclude this case.

| X

In working its way through this convol uted case, the district
court, admrably, conmtted only one error, an error in cal cul ating
damages. We hold that the district court correctly determ ned that
the loss of the project did not result in actual damages to BL |
as the value of the project at the tinme of the sale was | ess than
t he i ndebt edness of the project. The district court neverthel ess
erred when it dism ssed the plaintiffs’ clains on summary judgnent,
holding that the plaintiffs had not alleged any actual damages.

The plaintiffs did allege clains for actual damages based on itens
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they assert were in the control of BL Il after the sale of the
project but not accounted for in the dissolution of the
partnership. W hold that the district court erred when it failed
to consider as part of the danages the plaintiffs’ clains for the
| oss of the PCA note, the bond reserve fund, BL Il’s cash on hand
after the sale of the project, and the freeze damage insurance
proceeds. W therefore reverse the grant of sunmary judgnent on
these limted clains. W note, however, that Beneke argues that
summary judgnent is appropriate on other grounds. W leave this
argunent to the district court to resol ve.

In sum we therefore REVERSE the district court with respect
to its summary judgnent rulings on the issue of whether Thonas
failed to denonstrate damages wth respect to the limted clains
noted above. In all other respects we AFFIRMthe summary | udgnent
rulings of the district court. We REMAND for further proceedi ngs
not inconsistent with this opinion.

AFFI RVED | N PART, REVERSED | N PART, and REMANDED.
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