IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50237
(Summary Cal endar)

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
vVer sus

DAVI D ROY TOWPKI NS, al/k/a
DAVI D ROY YATES

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 25, 1997
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
WENER, Circuit Judge:
Def endant - Appel | ant Davi d Roy Tonpki ns appeals his 21 U S. C

8§ 841(a)(1) conviction for possession wth intent to distribute
nmet hanphet am ne, arguing that sonme of the evidence used agai nst hi m
was t he product of an unl awful search and, as such, was erroneously
admtted at trial. Tonpkins’ initial contention is that this
circuit should revise its standard of review of a district court’s
ultimate determnation that consent to search was voluntary —

changing fromplain error to de novo —basing his argunent on a



recent Suprene Court opinion.! Finding Tonpkins' position on the
appropriate standard of review fallacious, and perceiving no
reversible error in the district court’s findings and hol di ng, we
affirm
l.
FACTS AND PROCEEDI NGS

Tonpki ns was convicted follow ng a bench trial for possession
wWthintent to distribute nethanphetam ne and sentenced to a si xty-
month termof i nprisonnment, a four-year termof supervised rel ease,
and a $3,000 fine. Prior to trial, Tonpkins filed a notion to
suppress evidence seized during a search of the notel roomthat he
was occupyi ng when arrest ed.

Tonpki ns argued for suppression on the ground that his consent
to the search —conducted w t hout a warrant —was not voluntarily
given; rather, insists Tonpkins, his consent was obtained through
the arresting officer’s threat to secure the notel roomand procure
a search warrant. The officer’s threat, says Tonpkins, gave him
the i npression that a search was inevitable, thereby causing himto
bel i eve that he had no choice but to consent. So induced, asserts
Tonpki ns, his consent was coerced, and the notel-roomevi dence was
obt ai ned by neans of an unlawful search. As a result, concludes
Tonpkins, the district court erred reversibly in denying his notion
to suppress and admtting the evidence at trial.

The evidence introduced at the suppression hearing reveal ed

!Onelas v. United States, = U S, 116 S.C. 1657 (1996).
See infra note 5 and acconpanyi ng text.
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the follow ng facts surroundi ng Tonpkins' arrest. An anonynous
informant, through a “Crinestoppers” hotline, inforned |aw
enforcenent authorities that Tonpkins had checked into a La Quinta
Motel roomand that he had a | arge quantity of nethanphetam ne with
him at the tine. According to the informant, Tonpkins had
transported the nethanphetamine from California to Texas for
di stribution. The informant also indicated that Tonpkins was
acconpani ed by a wonman, Ki nberly Rendon, who m ght have been want ed
by Bell County authorities. And the informant provided physical
descriptions of both Tonpkins and Rendon.

Acting on that information, Oficer Mchael Brown of the
Killeen Police Departnment contacted the La Quinta desk clerk to
confirmthat Tonpkins was registered at the notel. At first the
clerk was wunable to confirm Tonpkins’ registration, but a
subsequent check reveal ed that Tonpkins —originally thought to
have been registered to room 234 —had been gi ven room 236. The
La Quinta night manager called Oficer Brown at 3:30 a.m, shortly
after Tonpkins and those acconpanying himreturned to the notel.
Brown went to the notel and kept Tonpkins’ roomunder surveill ance
until its lights were dinmed, then departed. He returned to the
motel prior to check-out tinme the next norning and resuned his

surveil | ance.

Oficer Brown saw three wonen —— one of whom nmatched the
description of Rendon —I eave the room enter a vehicle, and drive
away. Wiile Brown followed the vehicle he had a check run on

Rendon. He then stopped the car after observing the driver commt



atraffic violation and called for backup. Rendon was a passenger
in the vehicle. Brown told the occupants why he had stopped their
car, and also related the information that he had received
regardi ng the nethanphetam ne.

The driver consented to a search of the vehicle, and a drug
dog alerted to a cosnetic case that Oficer Brown had seen one of
t he passengers carrying out of Tonpkins' notel room The officer
found a baggi e contai ni ng net hanphetam ne residue in the cosnetic
case. One of the wonen then told Oficer Brown that there was
met hanphetam ne in Tonpkins’ room Rendon was arrested on an
outstanding warrant, but the other wonen were released. Fearing
that the released wonen mght contact Tonpkins, Oficer Brown
quickly returned to the notel with another officer.

When he arrived, Oficer Brown knocked on Tonpkins’ door and
identified hinself as a police officer. Tonpki ns presented his
identification on request but refused to allow the officers to
enter the room Brown told Tonpkins about the anonynous tip and
Rendon’ s arrest. Wen Tonpki ns heard this he was “visi bly shaken.”
Brown again asked Tonpkins for consent to a search of his notel
room informng Tonpkins that he could refuse. Tonpkins was al so
told by Brown that the officers would obtain a search warrant for
the roomif consent were w thheld and t hat Tonpki ns woul d be deni ed
access to the roomwhile the warrant was bei ng obtai ned. Tonpkins
then agreed to the search and signed a consent form A

distribution quantity of nethanphetam ne was recovered from the

room



.
ANALYSI S

A STANDARD OF REVI EW

Wth regard to a ruling on a notion to suppress, we review
“the district court’s factual findings for clear error and its
ultimate conclusion as to the constitutionality of the |aw
enforcenent action de novo.”? Under the law of this circuit, the
vol untari ness of a detainee’'s consent to a warrantl ess search is a
finding of fact to be reviewed for clear error.® Despite this
| ong-standing Fifth Grcuit standard, Tonpkins maintains that, in
light of the Suprene Court’s recent Ornelas decision,* we should
re-exam ne our standard of review of the question whether consent
to search is given voluntarily and change to a standard that
i ncor porates de novo review. W disagree.

In Ornelas, the Suprene Court held that a district court’s

determ nation of reasonable suspicion and probable cause when

evaluating the constitutionality of investigative stops and
searches under the Fourth Anendnent is subject to a two-tier

standard of appellate review. The ultimate concl usi on on reasonabl e

2United States v. Jenkins, 46 F.3d 447, 451 (Th Cir. 1995)
(citing United States v. Calves-Villarreal, 3 F.3d 124, 126 (5th
Cr. 1993)).

SUnited States v. Brown, 102 F.3d 1390, 1394 (5th Cir. 1996),

cert. denied, = US _ , 117 S.C 1455, 137 L.Ed.2d 559 (1997);
United States v. Zucco, 71 F.3d 188, 191 (5th Cr. 1995), cert.
deni ed, U. S. , 117 S.Ct. 91, 136 L.Ed.2d 47 (1996); United

States v. Kelley, 981 F.2d 1464, 1470 (5th Cir. 1993), cert.
denied, 508 U. S. 944, 113 S.C 2427, 124 L.Ed.2d 647 (1993).

4 U'S __, 116 S.Ct. 1657 (1996).
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suspi ci on or probabl e cause —a m xed question of |aw and fact —
is reviewed de novo, whereas the events | eading up to the search or
seizure —the historical facts —are reviewed for clear error,
gi ving “due weight to inferences drawn fromthose facts by resident
judges and local |aw enforcenent officers.”®

Tonpki ns notes that the determ nation whether consent to a
warrant | ess search was vol untary i nvol ves appl ying | egal principles
to historical facts.® 516 U S. 99, 116 S.Ct. 457, 133 L. Ed.2d 383
(1995).7 Thus, urges Tonpkins, voluntariness of consent shoul d be
subj ect to the sane two-tier standard of review that
O nel as established for reasonabl e suspi ci on and probabl e cause —
insisting that voluntariness of consent toois a m xed question of

| aw and fact under the Fourth Anmendnent.?

°>1d. at 1663.

Tonmpki ns relies on Thonpson v. Keohane,

516 U.S. 99, 116 S. . 457, 133 L.Ed.2d 383 (1995), for the
proposition that voluntariness of consent to search is a m xed
question of law and fact. The Keohane court held that, for
pur poses of federal habeas corpus proceedi ngs, the i ssue whether a
suspect is “in custody,” and therefore entitled to Mranda
warnings, is a mxed question of law and fact qualifying for
i ndependent review. ld. at , 116 S.C. at 460. Tonmpki ns’
reliance on Keohane is m splaced. See Ghio v. Robinette, discussed
infra note 8 and acconpanyi ng text.

8See O nel as, UusS at _ , 116 SO at 1662 (“The
princi pal conponents of a determ nation of reasonabl e suspicion or
probabl e cause will be the events which occurred |l eading up to the
stop or search, and then the decision whether these historical
facts, viewed from the standpoint of an objectively reasonable
police officer, amount to reasonable suspicion or to probable
cause. The first part of the analysis involves only a
determ nation of historical facts, but the second is a mxed
question of law and fact: ‘[T]he historical facts are admtted or
established, the rule of law is undisputed, and the issue is
whether the facts satisfy the [relevant] statutory [or

6



We decline Tonpkins’ invitation to enploy Onelas’ two-tier
standard when we review a district court’s determ nation whet her
consent to search was given voluntarily. The Suprene Court
reiterated its deferential standard of review for Fourth Arendnent

vol untariness deternminations in Chio v. Robinette,® a post-QOnel as

deci sion. The Robinette Court noted that voluntariness of consent
to search is a question of fact;!° as such, it does not trigger the

de novo review mandated by the Suprenme Court in Ornelas for m xed

guestions of law and fact.!* The Suprene Court’s refusal to depart

constitutional] standard, or to put it another way, whether the
rule of law as applied to the established facts is or is not
violated.’”)(citation omtted).

s US __, 117 S.C. 417 (1996).

19)d. at 421 (“The Fourth Anendnent test for a valid consent
to search is that the consent be voluntary, and ‘[v]oluntariness is
a question of fact to be determned fromall the circunstances.”)
(citing Schneckloth v. Bustanonte, 412 U S. 218, 248-49, 93 S. C
2041, 2059, 36 L.Ed.2d 854 (1973)).

1Care shoul d be taken not to confuse voluntari ness of consent
to search in the Fourth Amendnent context with voluntariness of
crimnal confessions inthe Fifth or Fourteenth Anrendnment cont exts,
which ultimte issue is uniformy held to be subject to de novo
revi ew. See Haynes v. Washington, 373 U S. 503, 515, 83 S. C
1336, 1344, 10 L.Ed.2d 513 (1963); United States v. D.F., 115 F. 3d
413, 419 (7th Gr. 1997); United States v. Han, 74 F.3d 537, 540 n.

1 (4th Cr. 1996), cert. denied, us _ , 116 S.C. 1890, 135
L. Ed. 2d 184 (1996); United States v. Kine, 99 F.3d 870, 879 (8th
Cir. 1996), cert. denied, us _ , 117 S . 1015, 136 L. Ed. 2d

892 (1997); United States v. Hernandez, 93 F.3d 1493, 1501 (10th
Cir. 1996); United States v. Ranbo, 74 F.3d 948, 953 (9th Cr.

1996), cert. denied, U. S. , 117 s.&. 72, 136 L.Ed.2d 32
(1996) United States v. Bethancourt, 65 F.3d 1074, 1078 (3d Cr.
1995), cert. denied, U. S. , 116 S.Ct. 1032, 134 L.Ed.2d 109

(1996); United States v. Scurlock, 52 F.3d 531, 535 (5th CGr.
1995); United States v. Burns, 15 F.3d 211, 216 (1st Cr. 1994);
United States v. Barbour, 70 F.3d 580, 584 (11th G r. 1995), cert.
deni ed, U. S. , 116 S.Ct. 1445, 134 L.Ed.2d 565 (1996));
United States v. Wice, 954 F.2d 406, 411 (6th Cr. 1992), cert.
denied, 504 U S. 945, 112 S. C. 2286, 119 L.Ed.2d 211 (1992)
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from its established precedent,!? coupled with the virtually
nmonol ithic position of the circuits in affording deferential review
to voluntariness inquiries raised by consensual searches,?®
per suades us that Tonpkins' reliance on Ornelas to mandat e a change
in our clear error standard of review is msplaced.
B. APPLI CABLE LAW

A search conducted pursuant to consent is one of the well-
settl ed exceptions to the Fourth Anmendnent’s warrant requirenent.?®

In relying upon the consensual search exception, the governnent

United States v. Yunis, 859 F.2d 953, 958 (D.C. Cr. 1988).

12See Schneckloth 412 U.S. at 227, 93 S.Ct. at 2047-48 (“[T] he
question whether a consent to a search was in fact ‘voluntary’ or
was the product of duress or coercion, express or inplied, is a
question of fact to be determned fromthe totality of all the
circunstances.”).

B3 United States v. Chan-Ji nenez, No. 96-10482, 1997 W. 600644,
at *3 (9th CGr. Qt. 1, 1997); United States v. Carrate, 122 F.3d
666, 670 (8th Cr. 1997); United States v. Brown, 102 F.3d 1390,
1394 (5th Cr. 1996), _cert. denied = US _ , 117 S. O 1455, 137
L. Ed. 2d 559 (1997); United States v. Lattinore, 87 F.3d 647, 650
(4th Cr. 1996); United States v. Navarro, 90 F.3d 1245, 1256 (7th
Cir. 1996); United States v. Orego-Fernandez, 78 F.3d 1497, 1505
(10th Cr. 1996); United States v. Tillman, 963 F. 2d 137, 143 (6th
Cr. 1992); United States v. Lew s, 921 F.2d 1294, 1301 (D.C. G
1990); United States v. Garcia, 890 F. 2d 355, 359 (11th G r. 1989);
United States v. Kinball, 741 F. 2d 471, 474 (1st Gr. 1984); United
States v. Faison, 679 F.2d 292, 298 n. 5 (3d Gr. 1982).

G ven our adherence to the maxi mof stare decisis within our
own court, this panel could not change the standard of review for
vol unt ari ness of consent —or anything else, for that matter —
when, as here, doing so would constitute failure to follow
precedent established in an earlier decision. The nost that we
could do if we agreed with Tonpki ns —whi ch we do not —woul d be
to foll ow existing precedent, note our concerns, and suggest (or
| et Tonpki ns suggest) rehearing en banc.

BUnited States v. Jenkins, 46 F.3d 447, 451 (5th Cr. 1995)
(citing Schneckloth, 412 U S. at 219, 93 S.Ct. at 2045).
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must prove, by a preponderance of the evidence, that consent was
freely and voluntarily given.'® Voluntariness is determ ned from
the totality of the circunstances surroundi ng t he search; !’ rel evant
factors include:

(1) the voluntariness of the defendant's

custodi al status; (2) the presence of coercive

police procedures; (3) the extent and | evel of

the defendant's cooperation wth the police;

(4) the defendant's awareness of his right to

refuse to consent; (5 the defendant's

education and intelligence; and (6) the

defendant's belief that no incrimnating

evidence will be found.®
Al though all six factors are relevant, “no single factor is
di spositive or controlling of the voluntariness issue.”?!®

Tonpki ns argues that his consent was coerced in |light of the

investigating officer’s failure, when inform ng Tonpkins of the
consequences of his refusal to consent, to distinguish between
procuring a search warrant and attenpting to procure a search
warrant. Tonpkins’ point is that because he was told by Oficer
Brown that a warrant woul d be obtai ned —not that a warrant would
be sought or applied for —Tonpki ns was given the inpression that
a search of the notel room was inevitable. This inpression, he
insists, rendered his consent no nore than an acqui escence to that

whi ch he was | ed by Brown to believe was a | aw enf orcenent cl ai m of

%] d.; United States v. Ponce, 8 F.3d 989, 997 (5th Gr. 1993).

7Schneckl ot h, 412 U.S. at 227, 93 S.C. at 2048; Jenkins, 46
F. 3d at 551.

United States v. Aivier-Becerril, 861 F.2d 424, 426 (5th
Cir. 1988) (citations omtted).

¥ d.; Jenkins, 46 F.3d at 451.
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| awful authority.?°
I n support of his argunent, Tonpkins invites our attention to

dicta in United States v. Boukater? suggesting that consent m ght

not be voluntary if the investigating officer “either said or
inplied that defendant mght as well consent because a warrant
could be quickly obtained if he refused.”? Tonpkins also relies

on United States v. Wiite,? in which we held that the district

court’s voluntariness finding was not clearly erroneous when the
investigating agent, in requesting the defendant’s consent to
search, explained that he could not automatically get a warrant but
woul d have to show probabl e cause to a nmagi strate. 2

We agree with the district court’s observation that Oficer
Brown’s statenent to Tonpkins concerning the possibility of a
search warrant is but one factor to be considered anong the

totality of the circunstances in evaluating the voluntariness of

20See Bunper v. North Carolina 391 U S. 543, 548-49, 88 S.
1788, 1791-92, 20 L. Ed.2d 797 (1968) (noting that the governnent’s
burden of proving vol untari ness of consent “cannot be di scharged by
show ng no nore than acqui escence to a claimof |awful authority”
and finding such acqui escence where “consent” to search was given
only after the investigating officer falsely asserted that he had
a warrant).

21409 F.2d 537 (5th CGr. 1969).
22| d. at 538.
23617 F.2d 1131 (5th Gr. 1980).

241d. at 1134. In Wite, however, we refused to specul ate on
the application of the Boukater dicta as the “facts of [the Wite]
case did not fit the [Boukater] hypothesis.” Id.

10



Tonpki ns’ consent.?® W also agree with the court’s reasoni ng that
the distinction between a suspect’s being told by an officer that
he “woul d obtain” a warrant rather than that he “would apply for”
awarrant, is largely semantic and that, under the circunstances of
this case, the distinction weighs only slightly in favor of a
coercion finding.

Considering all the relevant factors, Oficer Brown’s choice
of words is not sufficiently significant to convince us that the
district court’s voluntariness determ nation was clearly
erroneous: 2 Tonpkins was not taken into custody and thus was
apparently free to |eave; other coercive police procedures were
absent, i.e., Tonpkins was not handcuffed until the search reveal ed
the presence of nethanphetam ne, no threats or viol ence were used,
and there was no overt display of authority; when Tonpkins

initially refused to allow the officers to enter his room he was

2®See United States v. Mnpdu, 909 F. Supp. 1571, 1580 (N. D
Ga. 1995) (refusing to decide that “the way [an officer presents]
the possibility of a search pursuant to a warrant is, in itself,
di spositive of the issue of voluntariness”).

26Tonpkins cites a case fromthe Northern District of Georgia,
in which the district court determ ned that the manner in which the
officer presented the possibility of search pursuant to warrant

“strongly suggest[ed] that . . . consent was not freely given.”
ld. at 1580. The officer whose consensual search was questioned in
Monodu, however, was nore coercive than Brown, informng the

apartnent owner that “he ‘was going to search the apartnent’ and
that he ‘was going to do it with a search warrant if she did not

give [hin] consent.”” 1d. |In addition, the officer explained to
the apartnent owner that he “would have an officer sit with her
until he obtain[ed] his warrant.” 1d. at 1577. Al though Brown

i nformed Tonpkins that he would secure the notel room he did not
indicate that he would restrict Tonpkins’ novenent in any way;
rat her, Tonpkins was told only that he woul d not be able to go back
into the roomwhile a warrant was bei ng obt ai ned.
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told that he did not have to consent to a search; Tonpkins
cooperated to the extent of providing his identification and
ultimately permtting the search; Tonpkins was found by the court
to be a man of average intelligence who, with charges pending
against himin California, was not unfamliar with the crimna
justice system and, finally, Tonpki ns’ know edge that
incrimnating evidence would be found does not necessarily weigh
against a finding of voluntary consent. For exanple, inasnuch as
Tonpki ns knew that sone incul patory evidence was already in the
possessi on of police, he m ght have consented in the hope that his
cooperation would result in nore favorable treatnent.
L1,
CONCLUSI ON

Under the totality of the circunstances surroundi ng Tonpki ns’
consent to search his notel room we can discern no clear error in
the district court’s conclusion that Tonpkins’ consent was
voluntary. For the foregoing reasons, the judgnent of the district
court is, in all respects,

AFFI RVED.
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