REVI SED

February 25, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50147

EDDI E LOUI S PLEASANT,
Peti ti oner- Appel | ant - Cr oss- Appel | ee,
V.
STATE OF TEXAS,

Respondent - Appel | ee- Cr oss- Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas

February 20, 1998
Before KING EMLIO M GARZA, and DeM3SS, Circuit Judges.

PER CURI AM

Peti ti oner- Appel | ant - Cross- Appel | ee Eddi e Loui s Pl easant
seeks federal habeas corpus relief pursuant to 28 U S. C. § 2254,
alleging that he is presently serving a federal sentence that was
erroneously enhanced as a result of an invalid 1961 Texas robbery
conviction. The district court dism ssed Pleasant’s petition on
the nerits, finding that it was futile in relation to his federal

sentence. W vacate the judgnent and renmand the case to the



district court with instructions to dismss it for |ack of

subject matter jurisdiction because Pleasant is no |longer “in
custody” of the State of Texas as required by § 2254,
| .  FACTUAL & PROCEDURAL BACKGROUND

Eddi e Louis Pleasant pled guilty to robbery in Texas court
in June 1961, and the court sentenced himto a term of
i nprisonment of five to nine years. Pleasant did not appeal that
conviction, but in 1995 he filed an application for
postconviction relief in state court, arguing that his 1961
guilty plea was involuntary as a result of the ineffective
assi stance of counsel. The Texas Court of Crim nal Appeals
denied his application for relief.

In 1992, Pleasant pled guilty in federal district court to
possession of a firearmby a felon, and the court sentenced him
to a termof inprisonment of 180 nonths followed by a five-year
term of supervised release. This sentence was based, in part, on
an enhancenent pursuant to 18 U S.C 8§ 924(e) that was applicable
as a result of Pleasant’s 1961 Texas conviction.! Pleasant

appeal ed, and a panel of this court affirnmed the district court’s

j udgnent of conviction and sentence.

. Section 924(e) states that a convicted felon who is
found to be in possession of a firearmin violation of 18 U S. C
8§ 922(g) is subject to an enhanced penalty if he “has three
previ ous convictions by any court referred to in section
922(g) (1) of this title for a violent felony or a serious drug
of fense, or both, commtted on occasions different from one
another.” 18 U.S.C. 8§ 924(e)(1).
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Pl easant then filed a petition for federal habeas corpus
relief pursuant to 28 U . S.C. 8§ 2255 arguing that (1) his federa
trial counsel was ineffective for failing to investigate his
prior Texas convictions before allowing himto plead guilty and
(2) the district court’s reliance on his two prior invalid
convictions for sentencing enhancenent purposes was a Vviolation
of his right to due process. A panel of this court dism ssed
Pl easant’s petition, finding that he had failed to raise any

nonfri vol ous i ssues. See United States v. Pl easant, No. 94-50513

(5th Gr. Dec. 12, 1994) (unpublished).

Pl easant thereafter filed the instant petition for federal
habeas corpus relief pursuant to 28 U . S.C. § 2254, alleging that
he satisfies the statute’s “in custody” requirenent because his
Texas conviction was used to enhance the federal sentence for
which he is currently incarcerated. Respondent-Appell ee-Cross-
Appel lant the State of Texas (the State) argued that the
application should be construed as a 8 2255 petition and that the
warden of FCI Three Rivers, the federal institution where
Pl easant currently is incarcerated, should replace the State as
t he respondent.

The district court declined to substitute the warden of FCl
Three Rivers for the State because it determ ned that Pleasant’s
federal sentence cannot be challenged until the Texas conviction
has been successfully chall enged through a habeas corpus
proceeding. It therefore assigned the matter to a nmagistrate
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judge “for disposition of non-dispositive pre-trial matters and
recommendati ons regardi ng case di spositive notions.”

The State thereafter filed a notion for reconsideration and,
alternatively, a notion to dismss for |lack of subject matter
jurisdiction. The district court denied the State’s notions, but
neverthel ess dism ssed Pleasant’s petition, holding that even a
successful challenge to the 1961 Texas conviction “woul d not
require alteration of his federal sentence as the validity of
that sentence has been fully litigated.” The district court
expl ained that, as Pleasant was barred from pursuing a successive
§ 2255 petition under the provisions of the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132,
110 Stat. 1214, he woul d be unable to benefit froma successful
chal l enge to his 1961 Texas convicti on.

Pl easant filed a notice of appeal and asked the district
court to issue a Certificate of Appealability (COA). The
district court denied the request, and the State filed a cross-
appeal fromthe district court’s order denying its notion to
substitute parties and its notion for reconsideration. This
court granted a COA on the issues of “1) whether Pleasant is ‘in
custody’ for purposes of challenging his 1961 state court
conviction; and 2) whether Pleasant would be entitled to file a
successive 28 U . S.C. 8 2255 notion to correct his sentence if his
state conviction is invalidated or to seek relief pursuant to a

wit of coram nobis.”



[1. DI SCUSSI ON
Title 28, Section 2254 of the United States Code states, in
part,

The Suprenme Court, a Justice thereof, a circuit
judge, or a district court shall entertain an
application for a wit of habeas corpus in behalf of a
person in custody pursuant to the judgnent of a State
court only on the ground that he is in custody in
violation of the Constitution or laws or treaties of
the United States.

28 U.S.C. § 2254. This court has explained that § 2254 “affords
relief to a [habeas] petitioner ‘in custody pursuant to the

judgnent of a state court.’” D ckerson v. Louisiana, 816 F.2d

220, 224 (5th Cr.), cert. denied, 484 U S. 956 (1987). The

State argues that Pleasant does not neet the “in custody”

requi renment of 8§ 2254 because it no | onger has custody of him
The State therefore contends that this court |acks subject matter
jurisdiction over Pleasant’s 8§ 2254 petition.

Pl easant contends that the federal courts have subject
matter jurisdiction over his 8 2254 petition because he is
presently in custody in part because of the enhancenent of his
federal sentence, which is based on his Texas conviction. He
therefore asserts that because he continues to suffer the
col l ateral consequences of that conviction, he is “in custody”

for purposes of § 2254. W disagree.

The Suprenme Court addressed this issue in Maleng v. Cook,

490 U. S. 488 (1989). In Maleng, the petitioner, who was



currently incarcerated in a federal prison, contested a 1958
Washi ngton state conviction for which the sentence had expired.
Id. at 489-90. He argued that the Washi ngton conviction resulted
i n enhancenent of another WAshi ngton sentence that he woul d be
serving imedi ately followi ng the expiration of his federa
sentence. 1d.? The Court held that a petitioner whose sentence
has expired is no longer “in custody” for purposes of that
conviction, even if it was used to enhance his current or future
sentences. 1d. at 492. Thus, as Pleasant’s Texas sentence has
expired, he is no longer “in custody” pursuant to that conviction
for purposes of § 2254,

In Mal eng, however, the petitioner was allowed to proceed on
the nerits because the Court, in deference to the petitioner’s
pro se status, construed the petition as an attack on the | ater
Washi ngt on sentence which was yet to be served but which was
ensured by a detainer directing the petitioner to be delivered to
Washi ngton authorities when his federal sentence expired. 1d. at

493-94; accord Herbst v. Scott, 42 F.3d 902, 905 (5th Gr. 1995)

(construing the pro se petitioner’s attack on his expired Texas
sentence as an attack on the Texas conviction for which he was
currently incarcerated in order to find subject matter

jurisdiction).

2 He originally al so contended that the 1958 WAshi ngt on
convi ction had been used to enhance his federal sentence, but
t hat argunment was not addressed by the |lower court and was not
presented to the Suprene Court.



In contrast, Pleasant is currently in federal custody and
has no unexpired Texas sentences. H's Texas conviction therefore
may be challenged, if at all, only through a 8 2255 petition
arguing that his federal sentence was illegally enhanced because

the Texas conviction was invalid and nam ng the warden of FCl

Three Rivers as the respondent.® See Harris v. Ingram 683 F.2d
97, 98 (4th Gr. 1982) (holding, in a simlar situation, that a
chal l enge to federal custody on the basis of a prior state

convi ction used for enhancenent may only be nade, if at all,

through a § 2255 petition); see also Charlton v. Mrris, 53 F.3d

929, 929 (8th Cr. 1995) (holding that the district court |acked

3 We note that our holding in this case does not conflict
wth this court’s prior decisions interpreting Mal eng as havi ng
“express[ed] no view on the extent to which [a prior] conviction
itself may be subject to challenge in [an] attack upon [current]
sentences which it was used to enhance,” and therefore allowing a
chal l enge of the expired sentence to be raised within an attack
on the current sentence. Allen v. Collins, 924 F.2d 88, 89 (5th
Cir. 1991) (alteration in original); see also Herbst, 42 F.3d at
905 (“The jurisdictional requirenent of ‘in custody is satisfied
by reading the petition as a challenge to the current
conviction.”); Thonpson v. Collins, 981 F.2d 259, 261 (5th GCr.
1993) (“[A] habeas petitioner neets the ‘in custody’ requirenent
where he chal l enges a conviction used to enhance anot her
conviction for which he is currently in custody.”).

In each of those cases, both the expired sentence and the
current sentences involved convictions under Texas |aw. See,
e.d., Herbst, 42 F.3d at 904; Thonpson, 981 F.2d at 260; Allen,
924 F.2d at 88. Therefore, a 8§ 2254 petition was the proper
vehicle for challenging either conviction, and the State of Texas
was the appropriate respondent for a challenge to either
sentence. Thus, where necessary, the court was able to construe
a challenge to the earlier conviction brought pursuant to § 2254
as a challenge to the sentence that the petitioner was currently
servi ng.




jurisdiction to address the nerits of the petitioner’s § 2254
petition because he was no | onger in custody pursuant to the
chal | enged state conviction).

Pl easant has insisted throughout this case that his petition
is not a mslabeled § 2255 petition challenging his federal
sentence, and he has vehenently argued agai nst the substitution
of the warden of FCI Three R vers. Although we construe the
pl eadi ngs of pro se litigants broadly in deference to their
status, Maleng, 490 U.S. at 493, we will not consider Pleasant’s
§ 2254 petition as a challenge to his federal sentence in the
face of his ongoing protestations that it is not. Mreover, in
contrast to the situations in Maleng and Herbst, in this case
such an assunption would require the substitution of a different
respondent and involves an entirely different soverei gn power.

. Caig v. Beto, 458 F.2d 1131, 1133 (5th Gr. 1972) (hol ding

t hat Texas was burdened with defending an attack on an expired
Okl ahoma sentence that it used for sentenci ng enhancenent
purposes). Thus, whether or not Pleasant is able to challenge
his current federal sentence by way of a 8§ 2255 petition on the
basis that it was unconstitutionally enhanced as a result of the
1961 Texas conviction, we are without jurisdiction to hear a

§ 2254 petition directly challenging his Texas conviction.*

4 As it appears fromthe record that Pl easant has already
l[itigated one 8§ 2255 notion, he may be barred frombringing a
second one under AEDPA. As that issue is not before us, however,
we express no opinion as to its nerits.
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As Pl easant has not successfully challenged his Texas
conviction, we express no opinion as to the second i ssue on which
we granted a COA--whether he would be entitled to file a
successive 8§ 2255 petition or to seek relief pursuant to a wit
of coramnobis if his state sentence was invali dat ed.

1. CONCLUSI ON

For the foregoing reasons, we VACATE the district court’s
j udgnent denying Pleasant’s petition on the nerits and REMAND t he
case to the district court with instructions to DISMSS it for

| ack of subject matter jurisdiction.



