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KING Chief Judge:

Follow ng a district court judgnment ordering a shipowner to
pay the entire anount of a limtation fund to the non-settling
claimants in this admralty action, both parties appeal portions
of the district court order. The shi powner contends on appeal
that the district court erred in failing to reduce the Iimtation
fund to reflect dollar-for-dollar crediting of a previously
entered into settlenent. The non-settling claimnts cross-
appeal, arguing that the district court erred in reducing the
value of the Iimtation fund. W affirm

.  FACTS AND PROCEDURAL BACKGROUND

On May 9, 1992, barges being pushed by the MV Kristie
Lei gh, a tug bareboat chartered by Gateway Tugs, Inc. (Gateway),
struck two fishing boats. Two occupants of the fishing boats,
Dani el Castillo (age twenty-three) and Felipe Ramrez (age
el even) died, and three others suffered injuries.

Gat eway sought exoneration from or limtation of, its
l[iability under the Limtation of Liability Act, 46 U S. C
88 181-196 (the Act or the Limtation of Liability Act). Kristie
Lei gh Enterprises (the owner of the tug), Gateway (the tug owner
pro hac vice), and the Valley Line Conpany (the barge owner),

W t hout division anong them posted an ad interimstipulation of
$685, 000, representing the value of the tug and barges. Gateway
had i nsurance policies totaling $3,000,000. Each of the fishing
boat occupants and their famlies filed clainms. For the purpose
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of this appeal, there are two relevant classes of claimants. The
first group, the Castillo famly (the Castillo claimnts),
settled with Gateway, while the second group, constituting the
rest of the claimants (and referred to collectively as the

Ram rez claimants), are the appell ees/cross-appellants in this
appeal .

Before the district court ruled on whether Gateway coul d
limt its liability under the Act, the Castillo claimnts and
Gateway agreed on a settlenment anount of $500,000. However
before the settlenent hearing took place, the district court held
that Gateway was not entitled to limt its liability under the
Act. At the Castillo settlenent hearing, a guardian ad |item
appointed to protect the interest of a Castillo mnor refused to
agree to the settlenent. Gateway then appealed the [imtation
question to this court, and while that appeal was pending and the
resolution of the limtation of liability question was still
uncertain, the Castillo claimnts and Gateway entered into a
second settlenment agreenent, this tine for $650,000. The
district court approved the settlenent, granting the Castillo
claimants’ unopposed notion to dismss their clains with
prej udi ce.

This court reversed the district court on the limtation
question, ruling that the Limtation of Liability Act applied to

limt Gateway's liability. See Gateway Tugs, Inc. v. Anerican

Commercial Lines, Inc. (Inre Kristie Leigh Enters., Inc.), 72
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F.3d 479, 482 (5th Gr. 1996). On remand, the district court
reduced the limtation fund from $685, 000 to $190, 000, the val ue
of the MV Kristie Leigh itself w thout the barges, and ordered
that Gateway distribute that anpbunt anong the Ramrez cl ai mants.
The district court did not further reduce the liability anmount to
reflect any crediting for the Castillo settlenent. It is
uncontested that the Ramrez clai mants sustai ned damages in
excess of $190, 000.

Gateway filed a notice of appeal, claimng that the district
court erred in not reducing the limtation anount dollar-for-
dollar to reflect the Castillo settlement. The Ramrez claimants
al so appeal the district court order, arguing that the district
court inproperly reduced the limtation anount bel ow the ori ginal
$685, 000 security.?

1. DI SCUSSI ON
In admralty cases tried by the district court sitting

W thout a jury, the district court's findings of fact are subject

! The Ramrez claimants also initially argued on appeal that
the district court inproperly exonerated Kristie Leigh
Enterprises fromliability. 1In their reply brief, however, they
concede that the district court’s inclusion of Kristie Leigh
Enterprises as a naned party in its order concerning the
limtation of liability issue did not reflect the district
court’s prior order exonerating Kristie Leigh Enterprises, and we
find that the record, taken as a whole, supports Gateway’s
contention that the district court properly exonerated Kristie
Leigh Enterprises. C. Inre Kristie Leigh Enters., Inc., 72
F.3d at 480 n.1 (noting that both Kristie Leigh Enterprises and
Val | ey Lines Conpany were exonerated by the district court at the
close of trial).




to the clearly erroneous standard of review, while questions of

| aw are subject to de novo review. See Mendes Junior Int’'l Co.

v. MV Sokai Maru, 43 F.3d 153, 155 (5th Cr. 1995); Avondal e

Indus., Inc. v. International Marine Carriers, Inc., 15 F.3d 489,

492 (5th Gr. 1994). The questions presented in this case are
entirely legal and are therefore revi ewed de novo.
A Settlenment Crediting

Gateway argues in this appeal that the district court should
have reduced the Iimtation fund dollar-for-dollar to reflect the
Castillo settlenent.? The eventual limtation fund anount was
$190, 000, the Castillo claimants settled for $650, 000, and
Gateway therefore argues that the Castillo settlenent exhausted
the Iimtation amount and that the Ramrez clai mants shoul d take
not hi ng.

This contention lacks nerit. Dollar-for-dollar crediting of
settlenent anounts is inconpatible with Supplenental Rule F(8),
whi ch states that “[u] pon determ nation of liability,” the
limtation fund “shall be divided pro rata, . . . anong the

several claimants in proportion to the anmounts of their

2 At oral argunent Gateway urged that, in the alternative,
it was entitled to a pro rata settlenent credit to reflect the
Castillo settlenment. Gateway did not present this argunent in
its briefs to this court, and we therefore consider it waived.
See Strong v. Bellsouth Telecomm Inc., 137 F.3d 844, 853 n.9
(5th Gr. 1998) (stating that party waived issue it argued at
oral argunent but did not address in its briefs). The question
whet her or how a shi powner can assert a right of subrogation to a
settling party’s clains within the concursus is thus left for
anot her day.




respective clains.” Fed. R CGv. P. Supp. Rule F(8). A rule
that the limtation fund should be reduced, dollar-for-dollar, by
the anobunt of the settlenent entered into by the shipowner is
thus inconsistent with the approach taken in F(8), which sinply

divides the entire [imtation anount anong clai mants. See

Bouchard Transp. Co. v. Updegraff, 147 F.3d 1344, 1347 (11th Gr.
1998) (“Rule F inplenents the provisions of the Limtation Act by
providing a mechanismfor the pro rata distribution anong
claimants of the fund created by the Limtation Act’s liability
limts.”). Therefore, the district court did not err in refusing
to decrease the limtation fund available to the Ramrez
claimants to reflect dollar-for-dollar crediting of the Castillo
settl enment.
B. The Reduction of the Limtation Fund

The Ramrez claimants appeal the district court’s final
j udgnment ordering Gateway to distribute $190, 000 anong them as
opposed to the original $685,000 stipulation anbunt. Gateway,
Kristie Leigh Enterprises and the Valley Line Conpany, w thout
division anong them initially signed an ad interimstipulation
in which they posted a security of $685,000, equal to the val ue
of the Kristie Leigh and the barges. The district court then
reduced the amount of the security to $190,000, the value of the

Kristie Leigh, based on the pure tort exception to the flotilla



rule.® The Ramirez claimnts argue that despite the later
reduction in the stipulation anmount, Gateway contractually
obligated itself in the ad interimstipulation to be responsible
for the original $685, 000.

We find this argunent unavailing. The ad interim
stipulation explicitly allowed “such decreases . . . [to the
posted security] as this Honorable Court may fromtine to tine
order.” In addition, the Limtation of Liability Act itself
permts the court “fromtinme to tine [to] fix as necessary [the
limtation fund] to carry out the provision of section 183.” 46
US. C 8§ 185. Therefore, the court had the authority under 8§ 185
to reduce the anobunt of the limtation fund, and thus, under the
ternms of the ad interimstipulation, the anmount for which Gateway
i's responsible.

[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

3 The pure tort exception to the flotilla rule provides that
“IwW here the injury is to a third person, to whomthe shi powner
owes no duty based upon consent, he may |imt his liability to
the ship against which a maritinme lien would arise fromthe
wrong,” as opposed to the value of the entire flotilla. Brown &
Root Marine Operators, Inc. v. Zapata Of-Shore Co., 377 F. 2d
724, 727 (5th Gr. 1967). The Ramrez claimnts do not contend
that the district court inproperly applied the pure tort
exception; their only contention is that the |anguage of the ad
interimstipulation signed by Gateway obligated Gateway to pay
the original $685,000, despite any later alterations to the
stipul ati on anount.




