IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40183

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
LU S LAURO H NQJOSA- LOPEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 4, 1997
Bef ore REYNALDO G GARZA, KING and BENAVIDES, G rcuit Judges.
KING Circuit Judge:

Def endant - appel | ant Lui s Lauro Hi noj osa-Lopez appeal s the
sentence i nposed upon himby the district court after he pled
guilty to a one-count indictnent charging hi mw th unl awf ul
presence in the United States foll ow ng deportation. He clains
that the district court incorrectly added sixteen points to his
of fense |l evel on the basis of his prior state felony conviction
for possession of marijuana. He also argues that the governnment
failed to prove all of the necessary elenents of the offense of
whi ch he was convicted. Finding no error, we affirmthe district

court’s judgnent of conviction and sentence.



| .  FACTUAL & PROCEDURAL BACKGROUND

Luis Lauro Hi nojosa-Lopez pled guilty to a one-count
i ndi ctment charging himw th unl awful presence in the United
States foll ow ng deportation pursuant to 8 U S.C. § 1326(a),
(b)(2) (1994). In exchange for Hi nojosa-Lopez’s guilty plea, the
governnent agreed to reconmmend the maximumcredit for acceptance
of responsibility and a sentence at the | ow end of the applicable
Sentenci ng Cuidelines range. The Presentence Investigation
Report (“PSR’) indicated that Hi nojosa-Lopez’s previous
convictions included a Texas conviction for “aggravated unl awf ul
possession of marijuana,” for which he had received a five-year
prison sentence. Based on that Texas conviction, the PSR stated
that Hi nojosa-Lopez’s base offense | evel of eight should be
i ncreased by four points because he had been deported after
conviction of a felony. See U S. SENTENCI NG GU DELI NES IVANUAL
8§ 2L1.2(a), (b)(1) (1995). The PSR al so indicated that Hi nojosa-
Lopez was entitled to a two-point reduction for acceptance of
responsibility, see id. 8 3El.1(a), resulting in a total offense
| evel of ten, which, in conbination with a crimnal history
category of 111, produced a guidelines sentencing range of ten to
si xteen nonths of inprisonnent. Neither the governnent nor
Hi noj osa- Lopez objected to these findings.

At the initial sentencing hearing, the district court
queri ed whet her H nojosa-Lopez’s Texas conviction for aggravated
possessi on of marijuana was an aggravated felony within the

meani ng of 8§ 2L1.2(b)(2) of the Sentencing Cuidelines. Section



2L1.2(b)(2) requires a sixteen-point increase in the offense
| evel rather than the four-point increase nmandated by
§ 2L1.2(b)(1). See id. 8§ 2L1.2(b)(1), (2). As neither side was
prepared to address this issue, the judge continued the
sentenci ng hearing. Wen the sentencing hearing resuned, defense
counsel confirned that cases fromevery circuit that had
considered the issue indicated that a sixteen-point increase in
Hi noj osa-Lopez’s offense | evel pursuant to 8§ 2L1.2(b)(2) was
appropriate, but he neverthel ess asked the court to sentence
Hi noj osa- Lopez according to the original PSR

The district court found that Hi nojosa-Lopez’s aggravated
possession of marijuana conviction qualified as an aggravated
fel ony and applied the sixteen-point increase pursuant to
8§ 2L1.2(b)(2) of the Sentencing Cuidelines. The court then
grant ed Hi noj osa-Lopez a three-point decrease for acceptance of
responsibility, resulting in a guidelines sentencing range of
forty-six to fifty-seven nonths of inprisonnment. However
because the court found that the PSR overstated H noj osa-Lopez’s
crimnal history, the court decreased the crimnal history
category to Il and sentenced Hi nojosa-Lopez to forty-two nonths
of i nprisonnent.

1. DI SCUSSI ON

A.  Application of 8§ 2L1.2(b)(2)

Hi noj osa- Lopez argues that the district court erred in
i nposi ng a si xteen-point enhancenent pursuant to 8§ 2L1.2(b)(2) of

the Sentencing Cuidelines. He contends that the term “aggravated



felony” as used in 8§ 2L1.2(b)(2) does not include his Texas

fel ony conviction for possession of marijuana because that crine
is only a m sdeneanor under federal law. See 21 U S.C. § 844(a)
(1994) .

This court’s review of a sentence inposed under the
Sentencing Guidelines is limted to “a determ nation whether the
sentence was inposed in violation of law, as a result of an
i ncorrect application of the Sentencing Quidelines, or was
out side of the applicable guideline range and was unreasonable.”

United States v. Matovsky, 935 F.2d 719, 721 (5th Gr. 1991). W

Wil reverse the trial court’s findings of fact only if they are
clearly erroneous, but “[wje review a claimthat the district
court erred in applying U S.S.G 8§ 2L1.2(b)(2) instead of

8§ 2L1.2(b)(1) de novo.”! United States v. Reyna-Espinosa, 117

F.3d 826, 828 (5th Cr. 1997).

Section 2L1.2(b)(2) of the Sentencing Cuidelines provides
that the defendant’s offense | evel should be increased by sixteen
points “[i]f the defendant previously was deported after a

conviction for an aggravated felony.” U S. SENTENCI NG GUI DELI NES

. The governnent contends that this court should review
the district court’s application of 8 2L1.2(b)(2) only for plain
error because Hi nojosa-Lopez did not object at sentencing.

Hi noj osa- Lopez, however, contends that our consideration of this
issue is not limted to plain error review. He argues that the
fact that the district court itself raised the issue of whether
his prior conviction constituted an aggravated fel ony indicates
that the court had an adequate opportunity to consider the issue.
Because we conclude that the district court’s application of

8§ 2L1.2(b)(2) was correct under either standard of review, we
decline to address this issue. W therefore assunme, w thout
deci di ng, that Hi nojosa-Lopez adequately preserved this ground of
error for appellate review



MaNuAL 8 2L1.2(b)(2) (1995). Application Note 7 to 8§ 2L1.2
defines the term “aggravated felony,” in pertinent part, as
fol | ows:

“Aggravated felony,” as used in subsection (b)(2),

means . . . any illicit trafficking in any controlled

substance (as defined in 21 U S.C 8§ 802), including

any drug trafficking crine as defined in 18 U S. C

8§ 924(c)(2) . . . . The term “aggravated fel ony”

applies to offenses described in the previous sentence

whether in violation of federal or state |aw
Id. 8 2L1.2 Application Note 7.

Marijuana is a “controlled substance.” 21 U S. C. 88 802(6),
812 Schedule 1(c)(10) (1994). |In pertinent part, 18 U S. C
8§ 924(c)(2) defines a “drug trafficking crinme” as “any fel ony
puni shabl e under the Controll ed Substances Act (21 U S.C. § 801
et seq).” 18 U.S.C. 8 924(c)(2) (1994). Hi nojosa-Lopez contends
that this language indicates that in order to qualify as an
aggravated felony, the crine nust be classified as a felony by
the Controll ed Substances Act. W disagree.

Al t hough this is an issue of first inpression before this

court, it has been addressed by several other circuits. In

United States v. Restrepo-Aguilar, 74 F.3d 361 (1st Cr. 1996),

the First Crcuit held that the defendant’s prior state
conviction for sinple possession of cocaine qualified as an
aggravated felony under 8§ 2L1.2(b)(2) despite the fact that the
sane offense was puni shable only as a m sdeneanor under federal
law. 1d. at 364-65. Looking to the interaction between the
Sentenci ng CGuidelines and the applicable federal statutes, the

court held that 18 U S.C. 8§ 924(c)(2) defines a “drug trafficking



crinme” as “enconpassing two separate elenents: (1) that the
of fense be puni shabl e under the Controll ed Substances Act (or one
of the other two statutes identified); and (2) that the offense
be a felony.” 1d. at 364. The court then expl ai ned that

a state drug offense is properly deened a “fel ony”

wthin the neaning of 18 U S. C. 8§ 924(c)(2) as

i ncorporated by application note 7 to U S.S.G § 2L1. 2,

if the offense is classified as a felony under the | aw

of the relevant state, even if the sane offense woul d

be punishable only as a m sdeneanor under federal |aw
ld. at 365. As the defendant’s prior conviction was a fel ony
under applicable state | aw and was puni shabl e under the
Controll ed Substances Act, the court held that 8§ 2L1.2(b)(2)
applied. Id.

We agree with the reasoning of the First Crcuit in

Restrepo- Agui |l ar and of the four other circuits that have

consi dered this issue. See, e.qg., United States v. Briones- Mt a,

116 F. 3d 308, 310 (8th G r. 1997) (“We believe the definitions of
the terns at issue indicate that Congress made a deli berate

policy decision to include as an ‘aggravated felony’ a drug crine
that is a felony under state | aw but only a m sdeneanor under the

[ Control |l ed Substances Act].”); United States v. Garcia-d nedo,

112 F. 3d 399, 400-01 (9th G r. 1997) (holding that prior Arizona
fel ony convictions for possession of marijuana that also would
have been puni shable under 21 U . S.C. 8§ 844(a) constituted
aggravated felonies under 8§ 2L1.2(b)(2)); United States v.

Cabrera- Sosa, 81 F.3d 998, 1000 (10th Gr.) (holding that a prior

New York fel ony conviction for possession of cocaine that also
woul d have been puni shabl e under 21 U S.C. § 844(a) constituted
6



an aggravated felony under § 2L1.2(b)(2)), cert. denied, 117 S.

Ct. 218 (1996); United States v. Polanco, 29 F.3d 35, 38 (2d Cr.

1994) (“Because Pol anco’s [ New York] felony conviction was for an
of fense puni shabl e under the Controll ed Substances Act, one of
the statutes enunerated under section 924(c)(2), the offense
rises to the |l evel of ‘aggravated felony’ under section
2L1.2(b)(2) and 8 U.S.C. 8 1326(b)(2) regardless of the quantity
or nature of the contraband or the severity of the sentence
i nposed. ”). Thus, Hinojosa-Lopez’s prior conviction constitutes
an aggravated felony for purposes of 8§ 2L1.2(b)(2) if (1) the
of fense was puni shabl e under the Controll ed Substances Act and
(2) it was a felony.

Si npl e possession of marijuana is punishable under the
Control | ed Substances Act, albeit as a m sdeneanor. 21 U S. C
8§ 844(a) (1994). The statute under which H nojosa-Lopez was
convicted in 1991 was the Texas Control |l ed Substances Act, TEX
HEALTH & SAFETY CoDE ANN. 8§ 481. 121 (Vernon 1992), which states that
the know ng or intentional possession of nore than fifty but |ess
than two hundred pounds of marijuana is an “aggravated offense,”
puni shable for a life termor a termof not nore than ninety-nine
nor |less than five years of inprisonnent and by a fine not to

exceed $50,000.2 1d. 8§ 481.121(d)(1). Aggravated possession of

2 In 1993, the statute was anended to del ete subsection
(c); possession of nore than 50 but | ess than 200 pounds of
marijuana is now denom nated a felony in the second degree. See
TEX. HEALTH & SAFETY CoDE ANN. 8§ 481. 121(b)(5) (Vernon Supp. 1997).
A second degree felony is punishable by a sentence of two to
twenty years and a fine not to exceed $10,000. Tex. PeN. CODE ANN.
§ 12.33 (Vernon 1994).



marijuana is a felony under Texas law. See id.; Young v. State,

922 S.W2d 676, 676 (Tex. App.--Beaunont 1996, pet. ref’d).
Thus, for purposes of 8§ 2L1.2, Hi nojosa-Lopez’s Texas conviction
was an aggravated fel ony because his offense was a fel ony that
al so was puni shabl e under the Controll ed Substances Act.
B. Sufficiency of the Factual Basis Supporting the Guilty Pl ea
Hi noj osa- Lopez next argues that his conviction was invalid
because the governnent failed to prove all of the elenents of a
violation of 8 U S.C 8§ 1326. He argues that in order to prove
himguilty of violating the statute, the governnent had to show
that he was “arrested and deported” or “excluded and deported.”
He clainms that the proof offered by the governnment only showed
that he was deported and did not reflect whether the deportation
was preceded by arrest or exclusion. This argunent |acks nerit.
Federal Rule of Crimnal Procedure 11(f) requires that the
sentencing court satisfy itself that an adequate factual basis
exists to denonstrate that the defendant commtted the charged

offense. United States v. Adans, 961 F.2d 505, 508 (5th Gr

1992). “The acceptance of a guilty plea is deened a factual
finding that there is an adequate factual basis for the plea.”
Id. at 509. We will reverse this finding only if it was clearly
erroneous. |d.

In the instant case, the indictnent alleged that H nojosa-
Lopez was both arrested and deported. W have held that, “[i]f
sufficiently specific, an indictnent or information can be used

as the sole source of the factual basis for a guilty plea.” |d.



In this case, however, the governnent also summarized the facts
surroundi ng Hi noj osa-Lopez’s prior arrest and deportation, and
Hi noj osa- Lopez agreed to the facts as stated by the prosecutor.
I ndeed the district court was extrenely thorough and specifically
guestioned Hi noj osa-Lopez about each fact presented by the
governnent, including his arrest in 1991 prior to his
deportation. As a result, we do not think that the factual basis
was insufficient to support Hinojosa-Lopez’s guilty plea.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



