IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40022

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

ver sus

JACK MANNI NG MEADOR, JANE MEADOR COCK,
JOHN STEPHEN TORI G AN,

Def endant s- Appel | ees,

Appeal fromthe United States District Court
For the Eastern District of Texas

April 13, 1998

Bef ore H G3 NBOTHAM JONES and SMTH, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

The United States appeals the dismssal of the felony
i ndi ctment of three Texans as barred by the statute of limtations.
We nust deci de whether the indictnent is saved by the suspensi on of
the limtations period Congress granted to allow pursuit of
evidence in foreign countries. This requires decision of what
constitutes “final action” wthin the neaning of the suspension

provision in 18 U S.C. § 3292(b).



The district court held that when a forei gn governnent regards
its efforts to satisfy an “official request” by the United States
governnent as conplete and comrunicates that fact to the United
States governnent, it takes “final action” for the purposes of 18
US C 8§ 3292(b), regardless of whether the foreign governnent’s
closing of the matter proves in tine to have been incorrect. W

agr ee.

l.

This case takes us to events nore than fifty years ago i n Nazi
Cer many. In the sumrer of 1945, as Wrld VWar |l was just
concl udi ng, American troops nai ntai ned the peace for Allied forces
in Quedlinburg, Germany, a town that dates back to nedieval tines.

Precious itens had been pl aced for saf ekeeping i n an abandoned
m ne sout hwest of the town. After U S troops withdrew fromthe
area, several inportant pieces were mssing. The mssing artifacts
i ncluded the “Samuhel-Evangeliar”, a ninth century nedieval
manuscript witten entirely i n gol dSSt he “Samuhel Gospels,” and the
“Evangelistar aus St. Wperti,” a sixteenth century prayer
bookSSt he “Prayer Book”

Joe T. Meador, a young Anerican serviceman, was part of the
Allied force in Quedlinburg. During this tine, he sent severa
packages to his famly in Witewight, Texas. By his letters, the
packages contained at least two of the mssing itens. The
Governnent alleged in its indictnent that Joe Meador stole the

artifacts fromthe church treasury in Quedlinburg, Gernmany on or



about April 19, 1945, when he was stationed there. On Joe Meador’s
death, his brother, Jack Manning Meador, and sister, Jane Meador
Cook, inherited his possessions and bel ongi ngs. Anong those itens
were the Samuhel Gospels and the Prayer Book.

Difficult financial tines cane, and Jane Cook and Jack Meador
decided to sell the Samuhel Gospels and the Prayer Book. They
retai ned defendant John Stephen Torigian, a Houston attorney, who
assured themthat they had good title to the treasures through the
Texas laws of inheritancy. They then decided to sell these
manuscripts with Torigian’ s hel p.

The effort to sell the nmanuscripts was no clandestine
enterprise. Torigian hired an expert in nedieval manuscripts,
Jacques Quentin, of Geneva, Switzerland to authenticate the
manuscri pts and assist in their sale. 1n 1988, Torigian opened a
Swi ss bank account and thereafter | eased two safety deposit boxes
fromthe sane bank in Zurich. Torigian then began sending letters
and phot ographs of the two manuscripts to various nuseuns and art
and manuscript dealers in the United States and Europe for the
purpose of selling these manuscripts. Heri bert Tenschert, a
Bavari an book dealer in Passau, Germany expressed an interest in
the manuscripts. [In 1990, Torigian allowed Tenschert to exam ne
t he Sanuhel CGospels. Tenschert then approached Dr. Kl aus Mauri ce,
the Secretary-General of the Cultural Foundation of the States in
Berlin, Germany to obtain funding for the purchase of the Sanuhel

Cospel s.



Acting for the Foundati on, Dr. Maurice authorized Tenschert to
purchase the Samuhel Gospels from Torigian for three mllion
dol |l ars. As part of his agreenent with Torigian, Tenschert
deposited funds into Torigian’s Sw ss bank account and took
possessi on of the Sanmuhel Gospels. Al parties agree that the | ast
of these transactions took place on May 9, 1990.

Eventual ly, other parties got wind of the situation. The
Church in Quedlinburg filed suit in Witewight, Texas, seeking
return of the rest of the treasures. As a settlenent of this suit,
the Church paid one miIlion dollars for the artifacts. After this
sale, the United States Governnent began investigating the
transactions concerning the two manuscripts.

Because the United States cannot directly investigate a crine
and gather evidence in a foreign country, on March 2, 1995, the
Governnent nmade an official request to the Mnistry of Justice of
the Federal Republic of Germany for certain evidence located in
Cermany pertinent to the investigation of the defendants. Thi s
official request cane two nonths before the five-year limtations
period would have expired on May 9, 1995, absent any suspensi on.

It stated, in relevant part:

TESTI MONY NEEDED

The prosecutor requests interviews with several
persons in Germany and further requests that she and an
agent of the Federal Bureau of Investigation be permtted
to be present for all interviews. Wth respect to the
interviewin Munich of Heribert Tenschert, the prosecutor
requests that a judge or nmagistrate conduct the
proceedi ngs. Wth respect to all other wi tnesses, police
interviews wll be sufficient. The prosecutor al so seeks
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to view and photograph or copy docunents and other
evidence presently in the possession of persons or
institutions in Germany. Please interviewthe follow ng
persons at the indicated |ocations:
1. Berlin

A Dr. Klaus Maurice, Secretary Ceneral of the
Cul tural Foundation of the States,... Dr. Maurice is
expected to have i nformati on and docunents regardi ng the
agreenent by The Cultural Foundation of the States to
purchase the Sanmuhel Gospels....

On March 3, 1995, the CGovernnent, based upon this official
request, filed an ex parte application for suspension of the
runni ng of the statute of limtations pursuant to 18 U . S.C. § 3292.
The district court granted the application.

On June 2, 1995, Assistant U S. Attorney Carol Johnson and FBI
Special Agent Mke Krenek participated in an interview by the
Cerman police of Dr. Maurice. During the interview Dr. Maurice
provi ded the German police with docunents relating to the purchase
of the Gospels and prom sed to produce additional docunents and
| edgers to the German police. On June 7, 1995, all interviews of
W tnesses sought in the governnent’s official request were
conpl et ed.

On August 23, 1995, and Septenber 7, 1995, the Ofice of
International Affairs (OA) in the US. Departnent of Justice
recei ved docunents sent by German officials that were responsive to
the March 2, 1995 official request. The O A forwarded those
docunents to Assistant U S. Attorney Johnson.

On Cctober 27, 1995, the German Mnistry of Justice sent a

letter to the OA stating, in relevant part:



| have the honor of transmtting to you the followng itens in

satisfaction of the above request which have turned up in

Bavari a. . ..

According to ny docunentation, the request has now been

conpletely satisfied. | therefore consider ny function to be

concl uded.?

On Novenber 7, 1995, O A forwarded these additional docunents
from German authorities to AUSA Johnson. The O A attorney
cautioned that AUSA Johnson should review the encl osed docunents
carefully to determine if the German governnent had fully conplied
with the official request.

On Novenber 14, 1995, AUSA Johnson responded that additional
docunents were required since Dr. Maurice had not yet provided the
accounting statenents and |edgers promsed to them during the
police interview on June 2, 1995. However, at this tinme the
prosecution chose not to seek an official letter of request to the
Cerman governnent requesting its assistance in obtaining the
accounting statenents and | edgers fromDr. Maurice. Significantly,
t he prosecution also did not request the district court to conti nue
suspension of the limtations period.

On Decenber 21, 1995, the OA attorney notified Gernman
officials that the docunents which Dr. Murice had agreed to

produce during the police interview had not been received and

requested that the docunents be supplied “as soon as possible.”

! This is the U S. governnent’s translation of the letter.
The defendants claimthat the |ast sentence in this letter in the
original German is actually stronger inits indication of finality
than the governnent’s English translation suggests. They contend
that a nore accurate translation of this |ast sentence should read
as follows: “I therefore consider nmy record [in this case] to be
cl osed.”



Agai n, the governnent requested no extension of the suspension of
limtations earlier ordered. Rat her, the governnent accel erated
its efforts to obtain an indictnment, working through the Christmas
hol i day. The prosecutors were plainly not waiting for the
addi tional production of docunents before asking the grand jury to
i ndict the defendants.

On January 4, 1996, the grand jury indicted Meador, Cook and
Torigian for conspiring to receive, possess, conceal, store,
barter, sell and dispose of stolen goods and for receiving,
possessi ng, concealing, storing, bartering, selling and disposing
of stol en goods.

The Gernman governnent did not respond until March 31, 1996.
At that time, it sent a nenorandum from the Police President in
Berlin stating that Dr. Maurice had sent the docunents to the U S.
Consul ate in Frankfurt, Germany, to the attention of Special Agent
Ri chard Tanplin of the FBI on January 31, 1996. SA Tanplin had
forwarded t hese docunents to SA Krenek.

The defendants, Meador, Cook and Torigian, noved to dismss
the indictnment urging the statute of limtations. On Cctober 18,
1996, at the final pretrial hearing, the Governnent conceded that
the last overt act in furtherance of the alleged conspiracy was
taken on May 9, 1990. Thus, May 9, 1995 was the expiration date
under the statute of Iimtations for all charged of fenses, absent
a suspension under 18 U.S.C. 8 3292. If the request was conplete
and final action occurred on June 7, 1995, when all the interviews

had been conducted and all docunents had been gathered, then the



limtations period was suspended for a period of 97 days, from
March 2, 1995 (the date of the official request) to June 7, 1995.
I f the Cctober 27, 1995 letterSSstating that the request had been
“conpletely satisfied” and the German official's function was
“concluded”SSwas the “final action”, then the statute of
limtations was suspended for a period of 239 days. If the
limtations period was suspended for 97 days, it woul d have expired
on August 14, 1995. Had it been suspended for 239 days, it would
have expired on January 3, 1996SSone day before the indictnent was
returned.

On Cctober 22, 1996, the District Court dismssed all counts
of the indictnent against the defendants, concluding they were
barred by the statute of [imtations. The District Court held that
“final action” within the neaning of 18 U S C. 8§ 3292(b) had
occurred on June 7, 1995, or, at the latest, on Cctober 27, 1995,
and hence, the indictnent was barred by the running of the statute
of limtations.

After the District Court issued a final order dismssing the
i ndi ctment, the governnent sought |leave to add a |l etter received on
January 2, 1997 from the German Mnistry to the record. The
District Court denied the request, explaining:

[Much of the evidence [in the letter] was “created” in

response to the letter of AUSA Johnson after the Court issued

a final opinion dismssing the final indictnment in this case.

: [T]his Court has no authority to allow the governnent’s

letters to be added to the appellate record.

Apparently, AUSA Johnson had asked the O A to contact the Gernman

Mnistry for clarification and confirmation that the | edgers and



docunents obtained fromDr. Maurice were indeed in response to the
United States’ original request sent on March 2, 1995.

The January 2, 1997 letter from the German Mnistry, an
Addendum to the Governnent’'s Appeal Brief, confirnms that the
docunents sent by Dr. Maurice to FBI Special Agent Richard Tanplin
were in response to the Governnent’s official request for |ega
assi stance. The defendants have noved this Court to dismss the
appeal or, alternatively, to strike the addendum to the
governnent’s brief and to inpose sanctions agai nst the governnent
because the governnent’ s appeal brief contains the January 2, 1997
letter, which is not part of the district court record in this
case. G ven our disposition of the case, we do not reach this
not i on. The United States now appeals the order dismssing the

i ndi ct nent . 2

.

A
The parties disagree as to the appropriate standard of review.
Not surprisingly, the governnent characterizes the district court's
findings as pure questions of l|law that are subject to de novo
review, while the defendants claimthat the findings are factual,

reviewable only for clear error.

2 Meador and Cook originally cross-appealed the district
court’s refusal to dismss the indictnment on other grounds, but
abandoned their cross-appeal in their brief. This court, reading
t he abandonnment of the cross-appeal as a notion to di smss pursuant
to Rule 42, granted that notion.



The determnation of what is a “final action” is a mxed
question of law and fact. To the extent that the district court's
finding involves discerning a |legal standard for “final action”

fromthe statute, it is a question of law. See United States v.

Ri chberqg, 398 F. 2d 523, 526 (5th G r. 1968) (noting that neani ng of
word “club” within statute is a question of | aw once the underlying
facts have been determned). But when the district court nerely
determ nes the applicable facts and circunstances in this case,
those determ nations are factual. Therefore, while we reviewthe
district court’s findings of the underlying facts for clear error,
we reviewthe ultinate conclusion of “final action” de novo. See,

e.q., United States v. Muni z- Mel chor, 894 F.2d 1430, 1439 n.9 (5th

Cr.), cert. denied, 495 U S 923 (1990) (outlining a m xed

standard of review. Where the district court has reviewed
evi dence and heard testinony and determ ned whether a given action
by the foreign authority was responsive to the U S. governnent’s
official request, we review that determ nation for clear error
But where the district court has used these factual findings to
determ ne when “final action” took place, we review those |ega

concl usi ons de novo.

B
The central issue here is the proper statutory interpretation
of the term“final action.” 18 U S.C. 8§ 3292(b) (1985). There are
four dates at which there may have been a “final action” in this

case. The earliest date is June 7, 1995, when the |ast of the
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interviews of the German wi t nesses were concl uded and t he docunents
produced at those interviews were handed over. The next date is
Cct ober 27, 1995, when the German Mnistry of Justice sent the
letter stating that it considered its “function to be concl uded”.
The third and fourth dates are January 31, 1996, when Dr. Kl aus
Maurice sent additional docunents to FBI Special Agent Richard
Tanplin, and March 31, 1996, when the German governnment officially
notified the U S. about the production of those docunents.

The governnent contends that “final action” did not occur
until either of the |ast two dates, January 31, 1996, or March 31,
1996, and hence its prosecution is not tinme-barred. It urges that
“final action” occurs only when it is satisfied that all the
evidence that may be responsive to its official request for
assi stance has been produced, regardless of the foreign
governnent’s determnation that it has conpleted its response to
the official request for evidence.

We begin our analysis with the statute. 18 U.S.C. § 3292
st at es:

§ 3292. Suspension of limtations to permit United States to

obtain foreign evidence

(a) (1) Upon application of the United States, filed
before return of an indictnent, indicating that evidence
of an offenseis inaforeign country, the district court
before which a grand jury is i npaneled to i nvestigate the
of fense shall suspend the running of the statute of
limtations for the offense if the court finds by a
preponderance of the evidence that an official request
has been nmde for such evidence and it reasonably
appears, or reasonably appeared at the tine the request
was made, that such evidence is, or was, in such foreign
country.

(2) The court shall rule upon such application not

later than thirty days after the filing of the
appl i cation.
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(b) Except as provided in subsection (c) of this
section, a period of suspension under this section shal
begin on the date on which the official request is nmade
and end on the date on which the foreign court or
authority takes final action on the request.

(c) The total of all periods of suspension under
this section with respect to an of fenseSS

(1) shall not exceed three years; and

(2) shall not extend a period within which a
crimnal case nust be initiated for nore than six
months if all foreign authorities take final
action before such period would expire w thout
regard to this section.

(d) As used in this section, the term “officia
request” neans a letter rogatory, a request under a
treaty or convention, or any other request for evidence
made by a court of the United States or an authority of
the United States having crimnal |aw enforcenent
responsibility, to a court or other authority of a
foreign country.

18 U.S.C. 8§ 3292 (1985) (enphasis added). Under subsection (b),
the period of suspension ends when “the foreign court or authority
takes final action on the [governnent’s official] request.” 18
US C 8§ 3292(b) (1985). The term*“final action” in subsection (b)
is not defined in the statute.

Section 3292 was part of the Conprehensive Crine Control Act
of 1984. It was enacted “to extend statute of limtation and
Speedy Trial Act deadlines when evidence located in foreign
countries nust be obtained” and “to make foreign-kept business
records nore readily adm ssible into evidence incrimnal trials in
United States courts.” HR Rep. No. 98-907, at 2-3 (1984)
reprinted in 1984 U S.C.C A N 3182, 3578. There is little case

lawinterpreting this statute and none fromthis court. See United

States v. Bischel, 61 F.3d 1429 (9th Cr. 1995); United States v.

Mller, 830 F.2d 1073 (9th Cr. 1987), cert. denied, 485 U S. 1033

(1988); United States v. Neill, 952 F. Supp. 831 (D.D.C. 1996).
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The Ninth Crcuit decision in United States v. Bischel, 61

F.3d 1429 (9th Gr. 1995), is the only case that has interpreted
the term “final action” in 8 3292(b). In Bischel, the British
governnment turned over to the United States all of the requested
records, but delayed certifying their authenticity, although
aut hentication had been requested by the U S. governnent. |d. at
1431. Bi schel argued that “final action” took place when the
British governnent turned over all the docunents. Id. at 1434.
The prosecutors argued, and the Ninth Crcuit agreed, that “final
action” occurred only when the foreign governnent nade a
“di spositive response” to every item requestedSSi ncl udi ng turning
over the records and certifying their authenticity, as requested by
the U S. governnent. 1d. Rejecting Bischel’s argunent, the Ninth
Circuit refused to hold that “final action” takes place when the
|ast of the records requested by the U S. governnent had been
received. 1d. The Ninth Grcuit noted that “there i s no ready way
of know ng when the | ast of anything has happened.” [d. Instead,
it pegged “final action” to a dispositive response fromthe foreign
governnent to each itemset out in the U S. governnent’s official
request. 1d. at 1433-34 (noting that “pegging ‘final action’ to
di sposition, up or down, of each of the itens in the official
request provides a nore certain benchmark by which to neasure
whet her the action that has been taken is ‘final’ or not.”).

We concur with the reading of “final action” in Bischel. W
are persuaded that a determ nation of when “final action” has been

taken by a foreign governnent, within the neaning of 8§ 3292(b),
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must turn on whether a dispositive response to an official request
for evidence fromour governnent has been obtained. Certainly, a
response to an official request for evidence can be only a first
stage of evidence gathering and not a “final action.” However
when the foreign governnent believes it has conpleted its
engagenent and conmmuni cates that belief to our governnent, that
forei gn governnent has taken a “final action” for the purposes of
8§ 3292(b).

In this case, when the German Mnistry of Justice sent a
letter on Qctober 27, 1995 stating that it believed that it had
conpletely satisfied the governnent’s official request and
considered its function to be concluded, it took a “final action.”

Under the governnment’s interpretation of this statute “final
action” by the foreign authority takes place when the prosecutor
determ nes that she has received all the evidence responsive to the
official request. Defendants reply that “final action” is to be
determ ned fromthe subjective purpose of the foreign authority to
concl ude its work.

The governnment’s position that only when it is satisfied with
t he evidence provided has there been a final action by the foreign
governnent i s untenable. Under the governnent’s view, any response
toits official request is not conplete and thus not final until it
decides it is final, subject to only the three-year limt on the
suspension period in 8 3292(c)(1). This reading would rend the
statutory schene detailed in 8§ 3292. |f Congress w shed to provide

the government with a blanket three-year suspension period to
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coll ect evidence fromforeign countries, it could have done so. It
bears enphasis that Congress did not provide a direct role for the
district court in termnating a running suspension period, such as
requiring periodic findings by the court to determne if a “final
action” had been taken. Rat her, Congress gave the governnent a
maxi mum suspensi on period of three years to gather evidence and
within that three year period, the suspension period ends when the
foreign governnent takes a final action on its official request.
We believe that hinging “final action” to a dispositive response by
the foreign governnent is consistent wwth this statutory schene and
strikes a bright-line test for termnating the suspension peri od.

Qur reading of the statute will not frustrate Congressiona
purpose by hanpering the governnent in obtaining evidence from
foreign countries. If dissatisfied with a dispositive response
froma foreign authority, the prosecutor need only file another
request and seek a further suspension of the limtations period,
subject to the ultimte three-year limtation on the suspension
peri od. 3

The governnment maintains that its positionis consistent with
Bi schel, since there was no “di spositive response” fromthe Gernman
governnent until all the docunents had been turned over to themin
January. W are not persuaded. Bischel rejected the argunent the
governnent i s making here that “final action” takes place only when

the | ast of the records requested have been recei ved. See Bischel,

3 This assunes that final action does not cone until after
the original period of limtations would have run wthout any
suspension. See 18 U.S.C. 8§ 3292(c)(2) (1985).
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61 F.3d at 1434. |Indeed, Bischel noted that “there is no ready way
of know ng when the | ast of anything has happened.” [d. W need
not rest there and do not, but Bischel is at |east support for the
theory that “final action” occurred on June 7, 1995, when the
interviews were conpleted. Certainly so for Cctober 27, 1995, when
the German Mnistry sent the letter stating that its function was
concluded. On the earlier date, the German governnent had in fact
di sposed of every item requested by the U S By the Cctober 27
letter, the foreign governnent had to its lights nade its
“di sposition, up or down,” of every item in the governnent’s
of ficial request. Stated differently, by October 27, 1995, the
Cerman M nistry had either turned over the information it had (an
“up”), or indicated that no further information would be
forthcomng (a “down”).

The governnent al so nmakes the rel ated argunent that whether a
docunent is deened responsive to an official request for evidence
ought to be neasured ex poste. Under this view, whenever a
docunent that is in any way rel evant to a broadl y-worded offici al
request is turned over, the limtations period nust be suspended up
to that point. In this case, since the docunents turned over by
Dr. Maurice in January 1996 nay be, with the benefit of hindsight,
considered relevant to the agreenent by the Foundation to purchase
t he Samuhel Gospels, the suspension period ought to continue til
then. This is contrary to the “negative” neasure of responsiveness
used in Bischel. There, the question asked was whether the

response to the request objectively net its demands. . Bischel,
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61 F.3d at 1433. If it did so, a |later additional response would
not alter the finality of the first response, it being facially
conpl et e. Rel atedly, it follows that a response that is not
facially conplete in responding to the calls of the request nust
find its finality in an acconpanying clear statenent of the
respondi ng foreign agency or official.

W are persuaded that the latter, negative standard of Bi schel
is the correct one. There nust be a certain and definitive end to
the suspension period, a point at which “final action” can be
plainly located. If the period is suspended retroactively whenever
anot her rel evant docunent cones in, there wll be no certain end.

See Bischel, 61 F.3d at 1434 (“[T]here is no ready way of know ng

when the | ast of anything has happened.”).

We do not decide whether Dr. Maurice' s docunent search and
production in January, 1996, was an action taken by a GCerman
“authority” and whether it was responsive to the original March 2,
1995 official request to the German governnent. W hold that the
Cctober 27, 1995 letter by the German governnment stating that it
had “conpletely satisfied” the governnment’s official request and
considered its “function to be concluded” is a di spositive response
that constitutes a “final action” for the purposes of 8§ 3292(b),
t hus endi ng t he suspension period on that day. It follows that the
statute of limtations expired on January 3, 1996, one day before
t he i ndi ct ment was handed down, after bei ng suspended for 239 days

fromMarch 2, 1995 to Cctober 27, 1995.
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C.
Qur preference for a strict, bright-line standard for “final
action” is a product of the general rule of strict adherence to

statutes of limtation. See, e.q., United States v. Marion, 404

U S 307, 322 n.14 (1971). As the Suprenme Court has noted,
statutes of limtation

represent | egislative assessnents of relative interests of the
State and the defendant in admnistering and receivVving
justice; they “are made for the repose of society and the
protection of those who may (during the limtation) . . . have
| ost their means of defense.” [St. Louis] Public Schools v.
VWal ker, 76 U S. (9 wall.) 282, 288 (1870). These statutes
provide predictability by specifying a |limt beyond which
there is an irrebuttable presunption that a defendant's ri ght
to a fair trial would be prejudiced.

Marion, 404 U S. at 322. Mireover, “crimnal limtations statutes
are ‘to be liberally interpreted in favor of repose.’” Toussie V.

United States, 397 U S. 112, 115 (1970) (quoting United States V.

Scharton, 285 U. S. 518, 522 (1932)). Wiile their operation in sone
cases deprives society of its ability to prosecute crimna
offenses, that is the price we pay for repose. Furt her nor e,
“[sJuch a tinme limt my also have the salutary effect of
encouraging l|law enforcenent officials pronptly to investigate
suspected crimnal activity.” Mrion, 404 U S. at 323 (quoting
Toussie, 397 U. S. at 114-15).

The purpose of 8§ 3292, apparent from its structure and
| egislative history, is to conpensate for “delays attendant in
obt ai ning records fromother countries.” H R Rep. No. 98-907, at

2-3 (1984), reprinted in 1984 U S.C.C A N 3579. This provision

shoul d not be an affirmative benefit to prosecutors, suspending the
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limtations period, pending conpletion of an investigation,
whenever evidence is located in a foreign |and. It is not a
statutory grant of authority to extend the l[imtations period by
three years at the prosecutors’ option.

W AFFIRM the district court’s disnm ssal of the indictnent.

ENDRECORD
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EDITH H JONES, G rcuit Judge, dissenting:

Al t hough ny col | eagues’ opi ni on does not say so directly,
| believe they are concerned about the apparent injustice
surroundi ng this prosecution and the governnment’s possible attenpt
to “manufacture” post-hoc evidence in its favor. Such synpathies
may not be m splaced, but they have resulted in an interpretation
of “final action” by a foreign governnent that will yield results
both uncertain and detrinental to the governnent’s legitinmate
prosecutorial interests in an increasingly globalized community.
| therefore respectfully dissent.

First, | am not as concerned as the nmgpjority about
attenpting to fashion a “bright-line rule” for “final action” under
this statutory extension of the statute of Ilimtations. The
majority say they do not want to pronote prosecutorial foot-
draggi ng. But Congress has set an outer Iimt on the extension of
statutes of limtations for these purposes -- three years -- and
see no reason for niggling the governnent about reasonable
devel opnents that occur within the three-year period. Yet that is
what the majority has done by applying its “foreign governnment
subjectivetest” and artificially ignoring the full range of German
responses to the prosecutorial request. The purpose of this
statute was to facilitate, not turn into a gane, the cunbersone

process of obtaining evidence fromforeign governnents.
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Second, the “bright-line” test of the majority is both
epheneral and unrealistic. To say that a foreign governnent’s
“final action” depends on that governnent’s “subjective
interpretation” of when it has fully conplied with the request for
evidence nmakes Anerican |aw dependent on the custons and
bureaucratic | anguage of foreign cultures rather than on a sound
application of Anerican policy.* The neani ngl essness of this
“bright line” is obvious in the present context: although the
Cerman governnent allegedly closed its books on this matter in
Cctober, 1995, it continued to funnel docunments to the U S. for
several nonths afterwards. | marvel that the majority can deci pher
the foreign governnent’s “subjective intent” when the Gernman
governnent’s actions and words are so contradictory. | ndeed, |
suspect that nore often than not conflicting signals will emanate
fromofficial foreign comunications, just as they routinely do
wthin and anong nulti-layered bureaucracies everywhere. The
majority’ s “foreign governnent subjectivetest” will rarely refl ect
reality. Instead, we should look to the full range of events
surroundi ng the Gernman governnent’s response, the outer bounds of
which confortably -- and well within the three-year |limt --

protect the tineliness of the indictnent. So viewed, the “fina

“The mpjority sets up a straw man in arguing that the
governnent advocates judicial deference to the governnent’s
interpretation of what constitutes final action. | cannot find
such an argunent in the governnent’s brief. I nstead, the
gover nnent appears to contend, as | do, that “final action” nust be
interpreted realistically.
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action” occurred either in January 1996 or in March of that year,
when the |ast docunents responsive to the Anerican request were
transmtted.

It should be noted here that the Bischel opinion,
mentioni ng dispositive action by the foreign governnent, supports
the mpjority’s position in formbut not in substance. |n Bischel,
the NNnth GCrcuit refused to confine the interpretation of “final
action” nerely to the physical production of relevant docunents,
where the U S. had also specifically requested a certificate of
authenticity. The court opted for a broader rather than narrower
construction of “final action” to include the conpl ete response of
the foreign governnment to the full request. Bischel is thus not
i nconsistent with the position | take. In fact, the indictnent was
rendered i n Bi schel before “final action” had occurred, inasnuch as
no certification of authenticity had yet been received, and British
officials were continuing discussions on certification even after
the date of indictnent. Here, where the German governnent was
plainly continuing to cooperate with Anmerican authorities even
after its letter of October 1995, to secure Dr. Maurice' s docunents
that were plainly wwthin the scope of the request, | cannot see how
Bi schel woul d conpel a finding that “final action” occurred before
the train of events was conpl ete.

Third, the mjority’s decision, by confusing the
interpretation of the tolling provision, wll encourage the

governnment to enlarge its foreign evidence request as nuch as
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possible to extend the tolling period. The governnent’s brief
aptly points out one source of confusion, in a case where, as here,
the governnent’s “dispositive response” is in fact incorrect:

The appropriate action in response to an incorrect
letter indicating that full conpliance has been nade is
for the governnent to consult with the foreign authority
and detail the docunents requested but not provided
Accepting the trial court’s decision that a letter
incorrectly indicating that it has satisfiedthe official
request constitutes final action would result in a
statute of limtations beginning to run on either the
date on which that letter was sent or on the date upon
which the letter was received. A determ nation of which
event reinstitutes the Jlimtation period could
potentially effect [sic] the decision of whether the
statute barred prosecution. Additionally accepting the
trial court’s decision requires that the statute of
limtations continues to run while the governnent takes
additional steps to ensure conpliance with its official
request for assistance. Specifically, the governnent
would be required to wite, translate, and send a
duplicative and second official request for assistance
and to file an ex parte notion to toll the limtation
peri od. Because the statute of I|imtations would
continue to run whil e the governnent seeks the production
of docunents originally requested, the trial court’s
ruling subverts the legislature’s intention in enacting
18 U S. C 3292 [to accommpdate delays in obtaining
evi dence from abroad].

The governnent’s self-defense nmechanism in response to the
majority’s ruling nust be to formulate overbroad requests for
foreign evidence and thus to keep the limtations ball in the air
as long as possible while trying to avoid erroneous or m sl eadi ng
“final action” statenents by the foreign authorities. The
majority’s result is self-defeating.

Thi s deci sion works no large injustice, certainly not to

its beneficiaries in the present case, but it creates unnecessary
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conplications for |aw enforcenent and, in ny view, underm nes the
i ntent of Congress.

| respectfully dissent.
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