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BENAVI DES, Circuit Judge:
M dwest Enpl oyers Casualty Co. (“Mdwest”) appeals the
district court’s supplenental nmenmorandumruling ordering it to
pay workers’ conpensation benefits and nedi cal expenses to Wllie

WIllians. We dismss the appeal for |lack of jurisdiction.

Def endant / appel | ee/ appellant Wllie WIllians died intestate on
Cctober 19, 1998. Accordingly, Jo Ann WIllians, admnistratrix of
Wllie WIllians's est at e, has been substituted as
def endant / appel | ee/ appellant in this matter.



The magi strate? set forth the suppl enental nenorandum ruling
on Cctober 15, 1997. On Novenber 3,3 Mdwest filed a notion for a
new trial. WIIlianms opposed that notion, stating that under
Federal Rule of G vil Procedure 59, Mdwest had only ten days
follow ng the supplenental nmenorandumruling in which to file its
motion. While Mdwest’'s notion for a new trial was pending,
Mdwest’s tine for filing a notice of appeal expired. On Novenber
26, the magistrate denied Mdwest’s notion for a newtrial as
untinely. On Decenber 9, Mdwest filed a notion to extend the
time for filing an appeal ,* which WIlians opposed. On Decenber
11, the magi strate extended Mdwest’s tinme to appeal until
Decenber 21. Under Federal Rule of Appellate Procedure 4(a)(5),
the district court may extend the tinme for filing a notice of
appeal if the party seeking to appeal denobnstrates “excusable
negl ect” or “good cause” for its earlier failure to file. The
magi strate found that M dwest’s counsel had m sread Federal Rule

of Civil Procedure 6(e)® to apply to judgnents served by mail and

2By consent of the parties and a referral fromthe district court,
the case was deci ded by Mgi strate Judge John Sinon.

SAll dates are 1997.

“Under Federal Rule of Appellate Procedure 4(a)(4), the tinely
filing of a Rule 59 notion for a new trial extends the tine
available for filing a notice of appeal. An untinely post-judgnent
nmoti on, however, does not affect the tine for filing an appeal. See
Knapp v. Dow Corning Co., 941 F.2d 1336, 1338 (5th Cr. 1991).

SFederal Rule of Civil Procedure 6(e) states: “Wenever a party has
the right or is required to do sone act or take sone proceedi ngs
wthin a prescribed period after the service of a notice or other
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m st akenly believed he had three extra days to file the notion
for a newtrial. According to the magi strate, the m sreadi ng of
Rul e 6(e) constituted “excusabl e neglect” for purposes of Rule
4(a)(5). The magistrate therefore extended Mdwest’s tine to file
an appeal because that tinme had | apsed while Mdwest waited for a
ruling on a post-judgnent notion that it believed was tinely
filed. WIlians appeals the magi strate’s decision to extend
Mdwest’s tine to appeal, contending that the magi strate abused
his discretion and this Court is without jurisdiction to hear

M dwest’ s appeal .

We review the magi strate’s decision for abuse of discretion,
see Lathamv. Wlls Fargo Bank, 987 F.2d 1199 (5th G r. 1993),
and we agree that the nmagistrate did abuse his discretion in
granting Mdwest additional tine to file its appeal.

This Court’s recent opinion in Halicki v. Louisiana Casino
Cruises, Inc., 151 F.3d 465 (5th Cr. 1998) inforns our deci sion.
In Halicki, an enploynent discrimnation case, the district court
granted sunmary judgnent for the defendants, after which the
plaintiff, Halicki, had 30 days to file a notice of appeal.

M st akenly believing that he had extra tinme under Rule 6(e)
because the judgnent was served by mail, Halicki’s counsel filed

a Rule 59(e) notion two days late. Atinely Rule 59(e) notion

paper upon the party and the notice or paper is served upon the
party by mail, 3 days shall be added to the prescribed period.”
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woul d have suspended the 30-day period for filing an appeal.
Instead, the tine for filing notice of appeal |apsed while
Hal i cki’ s counsel waited for a ruling on the Rule 59(e) notion.
The district court refused to extend Halicki’'s tine to appeal,

hol ding that m sreading Rule 6(e) to apply to judgnents served by
mai | did not constitute excusabl e negl ect under Appellate Rule
4(a)(5). This Court affirned:

Apparently unaware that the plain | anguage of the
rules, well-settled hornbook |aw, and every ot her
circuit to address the issue had rejected the
applicability of rule 6(e) to Rule 59(e), [Halicki’s]
attorney waited until the tenth day to mail the rule
59(e) notion, causing it to arrive at the district
court two days | ate.

: The nature of Halicki’s m stake wei ghs
heaV|Iy agai nst a finding of excusable neglect.

Al though in Cark we |left open the possibility
that sonme msinterpretations of the federal rules may
qual ify as excusabl e neglect, such is the rare case
i ndeed. Where, as here, the rule at issue is
unanbi guous, a district court’s determ nation that the
negl ect was inexcusable is virtually unassail able. Wre
it otherw se, “al nost every appellant’s | awer would
pl ead his own inability to understand the | aw when he
fails to conply wwth a deadline.”

Hal i cki, 151 F.3d at 467-70 (quoting Advanced Estimating Sys.,
Inc. v. Riney, 130 F.3d 996, 998 (11th Cr. 1997)).

One significant fact separates Halicki fromthe instant
case. In Halicki, we reviewed a district court’s decision not to
grant additional tine to file the notice of appeal; here, we
review the magi strate’s decision to grant the additional tine.

Courts of appeal often give nore leeway to a district court’s



decision to grant an extension than they give to a district
court’s refusal to do so. See Charles Alan Wight et al., Federal
Practice and Procedure 8§ 3950.3 (2d ed. 1996). Such additional
| eeway notw t hst andi ng, however, the nagistrate’ s decision here
cannot survive. We remain m ndful of the “excusable neglect”
standard set forth by Pioneer I|Investnent Services Co. V.
Brunsw ck Associates Limted Partnership, 507 U S. 380, 113 S
Ct. 1489 (1993):

[ T]he determ nation is at bottom an equitabl e one,

taki ng account all of the rel evant circunstances

surrounding the party’s om ssion. These include . .

t he danger of prejudice . . ., the length of the delay

and its potential inpact on judicial proceedings, the

reason for the delay, including whether it was within

t he reasonabl e control of the novant, and whether the

nmovant acted in good faith.
ld. at 395, 113 S. C. 1489 (quoted in Halicki, 151 F.3d at
468).°% Gther than stating that WIllians would not suffer undue
prejudice, the magistrate relied solely on “the different
application of the 3-day extension rule” being a “trap for the
unwary” when he found excusabl e neglect. As Halicki states, the

nature of this very m stake “wei ghs heavily against a finding of

excusable neglect.” Wt therefore find that the magi strate judge

5Pi oneer I nvestnment discussed the nmeaning of “excusable neglect”
under Bankruptcy Rule 9006(b)(1). Relying on the consistent use of
“excusabl e neglect” in federal rules, this Court in United States
v. Cark, 51 F.3d 42 (5th Cr. 1995), applied the Pioneer
| nvest nent di scussion to Appellate Rule 4(a)(5) in crimnal cases.
See id. at 44. In Halicki, we extended Pioneer |Investnent under the
Clark rationale to civil cases. See Halicki, 151 F.3d at 468.
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abused his discretion in granting Mdwest additional tine to file
noti ce of an appeal. Accord Prizevoits v. Indiana Bell Tel ephone
Co., 76 F.3d 132 (7th Cr. 1996) (overturning a grant of
additional tine to file notice of appeal where the plaintiff’s
attorney m sapplied Federal Rule of GCvil Procedure 6(b)); Kyle
v. Canpbell Soup Co., 28 F.3d 928 (9th Gr. 1994) (reversing an
order granting an enlargenent of tine under Rule 6(b) to file a
nmotion for attorney’s fees because an attorney’s m stake about
Rul e 6(e) did not anmpbunt to excusable neglect). W continue to
| eave open the possibility that sone m sinterpretations of the
federal rules could constitute excusabl e neglect, but we hold, as
in the Halicki opinion, that this is no such “rare case indeed.”
The di ssent argues that United States v. Evbuomwan, No. 93-
1738 (5th Gr. 1994) (unpublished opinion) (reported at 38 F. 3d
89 (table case)), and Lackey v. Atlantic Richfield Co., 990 F.2d
202 (5th Gr. 1993), conpel another result in this case. W find
t hose cases inapposite. In Evboumwan, a crim nal case, counsel
m sunder st ood Federal Rule of Appellate Procedure 26(c), which
extends by three days the tine to respond to papers served by
mail, to apply to notices of appeal. W noted that, under sone
circunstances and particularly in crimnal cases, Rule 4(b)’s
excusabl e- negl ect provision could cover ignorance or neglect of
counsel in filing late notices of appeal. See Evbuomman at 2

(citing United States v. Lewis, 522 F.2d 1367, 1369 (5th Cr



1975)). In the instant case, unlike in Evbuomwan, counsel did not
msinterpret a rule governing the tine to appeal. |nstead,

counsel allowed the appeal deadline to pass while he waited for a
ruling on the notion for a newtrial, even while WIllians’s
opposition to the notion had already indicated that the notion
may have been untinely. W cannot equate this with the good-faith
m sinterpretati on of an appeal deadline that Ied to an equitable
deci sion for the Evbuomnvan crim nal defendant. |In Lackey, the
district court extended tine for filing an anended notice of

appeal where the plaintiffs had used “et al.” instead of listing
all parties. The district court found that the original tinely
filed notice of appeal, although insufficient to invoke appellate
jurisdiction, sufficed to put the parties on notice within the
prescribed period. See Lackey, 990 F.2d at 206. In the instant
case, Wllianms and M dwest both watched the deadline pass w thout
a notice of appeal, and WIllianms had no reason to think that an
appeal would cone later. We find Halicki, which mrrored the
facts of the instant case, nore persuasive than either Lackey or
Evbuomnan.

M dwest’ s notice of appeal was not tinely filed, and there

was no excusable neglect. This Court will not assune

jurisdiction, and the appeal is DI SM SSED



EMLIOM GARZA, Crcuit Judge, dissenting:

The majority decides that the Magi strate Judge abused his
discretion in enlarging the period to file a notice of appeal.
Because our precedents establish that the Magi strate Judge
commtted no reversible error, | dissent.

I

The Cerk of Court entered in the docket an anended judgnent
rendered by the Magistrate Judge’ in favor of Wllie WIIlians® on
Cctober 16, 1997. A copy of the anended judgnent was mailed to
each party. On Novenber 3, 1997, M dwest Enployers Casualty
Conmpany (“Mdwest”) filed a notion for newtrial. WIIians opposed
the request as untinely, arguing that it was filed nore than ten
days after the entry of judgnent, in contravention of Federal Rule
of Civil Procedure 59(b)'s plain |Ianguage.® The Mgi strate Judge
agreed and denied Mdwest’s noti on on Novenber 26, 1997. 1n doing
so, he rejected the contention that Federal Rule of Cvil Procedure

6(e) adds three days to the period for seeking new trial when a

! The parties agreed to proceed before a Magi strate Judge. See
28 U.S.C. 8 636(cC).

8 Because Wllie WIllians died during this appeal’s pendency, we
have substituted his admnistratrix, Jo Anne WIllians, as
appellant. See FED. R App. P. 43(a).

o Rul e 59(b) requires that a notion for newtrial “be filed no
|ater than 10 days after the entry of the judgnent.” Feb. R Q.
P. 59(b).



party, like Mdwest, receives the judgnent inthe nmail. Rule 6(e),
he correctly observed, applies to periods triggered by service,
while the tine to nove for new trial commences with the entry of
j udgnent .

Because of its tardiness, Mdwest’s notion for new trial
failed to postpone the start of the thirty-day period for filing a
noti ce of appeal. The Magi strate Judge denied the notion after the
last day of the thirty-day w ndow (Novenber 16, 1997) .
Consequently, on Decenber 9, 1997, M dwest asked for additiona
tinme to file a notice of appeal and for expedited consideration of
its request. The next day, the Magi strate Judge granted t he noti on
and gave M dwest ten days to appeal. This disposition rested on a
finding that Mdwest’'s failure to file a tinely notice of appeal
was due to excusable neglect. The Magistrate Judge cited the
followng circunstances in support of his excusable neglect
determnation: (1) Mdwest’s dereliction arose fromthe belief of
its attorney that the receipt of the anended judgnent in the nai
had the effect of adding three days to the period for filing a

motion for newtrial and; (2) WIIlianms suffered no undue prejudice

10 Rule 6(e) states the foll ow ng:

Whenever a party has the right or is required to do sone
act or take sone proceedings within a prescribed period
after the service of a notice or other paper upon the
party and the notice or paper is served upon the party by
mai |, 3 days shall be added to the prescribed period.

FED. R CQv. P. 6(e).



froma grant of nore tinme to appeal because an even | onger del ay
woul d have occurred if the nerits of the notion for new trial had
requi red consideration. He also suggested that he considered the
m stake to have been in good faith. Specifically, he noted that
M dwest’ s counsel had submitted a sworn declaration that expl ai ned
the reason for the failure to file a tinely appeal and
characterized our opinion in United States v. Cark, 51 F.3d 42
(5th Cr. 1995), as “indicat[ing] t hat a good faith
msinterpretation of the three-day extension rule by counsel is
exactly the type of thing that constitutes ‘excusable neglect.’”
M dwest filed a notice of appeal before the new deadli ne.
I

Federal Rule of Appellate Procedure 4(a)(5) permts the
district court to extend the deadline for filing a notice of appeal
“upon a showi ng of excusabl e negl ect or good cause.” FED. R APP.
R 4(a)(5). Wen a party noves for nore tine after the deadline
for appealing has passed, it nust show excusable neglect; good
cause does not suffice. See Allied Steel, Gen. Contractor v. Cty
of Abilene, 909 F.2d 139, 143 n.3 (5th Gr. 1990); see also FED. R
APp. P. 4(a)(5) advisory conmttee’ s note (1979). The determ nation
of whether or not a party’s neglect is excusable “is at bottom an
equitable one, taking into account all relevant circunstances
surrounding the party’s omssion.” Pi oneer Inv. Servs. Co. V.

Brunsw ck Assocs. Ltd. Partnership, 507 U S. 380, 395, 113 S. .
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1489, 1498, 123 L. Ed. 2d 74, __ (1993).

These include . . . the danger of prejudice to the

[ nonmovant] . . ., the length of the delay and its

potential inpact on judicial proceedings, the reason for

del ay, including whether it was within the reasonable

control of the novant, and whether the novant acted in

good faith.

ld. A msinterpretation of unanbi guous procedural rules usually
goes agai nst finding excusable neglect. See id. at 392, 113 S. Ct.
at 1496, 123 L. Ed. 2d at __ . However, in sone instances, other
considerations may outweigh this negative factor and tip the
bal ance in favor of allowi ng additional tine.! See id. at 398-99,
113 S. . at 1499-1500, 123 L. Ed. 2d at ___ (applying the
excusabl e negl ect standard).

W review a ruling on a notion to enlarge the period for
filing a notice of appeal for abuse of discretion. See Cark, 51
F.3d at 43. An abuse of discretion occurs when we “ha[ve] a
definite and firmconviction that the | ower court commtted a cl ear
error of judgnent in the conclusion it reached upon wei ghing the
relevant factors.” Marx v. Loral Corp., 87 F.3d 1049, 1054 (9th
Cir. 1996) (review ng grant of a notion under Rule 4(a)(5)); accord

United States v. Walker, 772 F.2d 1172, 1176 (5th G r. 1985)

(defining abuse of discretion); see 16A CHARLES ALAN WRIGHT ET AL.,

1 Because excusable neglect has the sanme neaning across
procedural contexts, | look not only to decisions regarding Rule
4(a)(5) but also to ones regarding other rules that include an
excusabl e negl ect requirenent. See Prizevoits v. Indiana Bell Tel.
Co., 76 F.3d 132, 134 (7th Cr. 1996); United States v. Cark, 51
F.3d 42, 44 (5th Cr. 1995).
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FEDERAL PRACTI CE AND PROCEDURE 8§ 3950.3 (2d ed. 1996) (stating that a
grant of nore tinme to appeal “rests largely in the discretion” of

the district court and recommending that appellate courts *“not
second- guess” such a ruling). If we conclude that the district
court abused its discretion in enlarging the period to file a
notice of appeal, then we nust dismss for lack of jurisdiction.
See Nel son v. Foti, 707 F.2d 170, 171 (5th GCr. 1983) (“a tinely
noti ce of appeal is a mandatory precondition to the exercise of our
jurisdiction”).
11

Qur opinion in Halicki v. Louisiana Casino Cruises, Inc., 151
F.3d 465 (5th G r. 1998), which involved facts identical to those
underlying this appeal, inforns the mjority. In that case,
Halicki’s attorney filed a notion to alter or anend judgnent
pursuant to Federal Rule of Civil Procedure 59(e) two days | ate as
a result of his erroneous belief that Rule 6(e) applied to Rule
59(e).'? See id. at 467. When Loui siana Casino Cruises, Inc.
(“Casino Rouge”), objected to the notion as belated, Halicki’'s
attorney, realizing his error, sought an extension of the deadline
for appealing. 1d. The district court concluded that the m stake

of counsel failed to constitute excusabl e neglect and rejected the

request. Id. W found no abuse of discretion in this denial and

12 Rule 59(e) (like Rule 59(b)) requires that a notion to alter
or anend judgnent be “filed no |ater than 10 days after entry of
the judgnent.” Fep. R CQv. P. 59(e).
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affirmed. 1d. at 470, 471. W observed:
Where, as here, the rule at issue [i.e., Rule 59(e)] is
unanbi guous, a district court’s determ nation that the
negl ect was i nexcusable is virtually unassail able. Wre
it otherwi se, “alnost every appellant’s |awer would
plead his own inability to understand the |aw when he
fails to conply wwth a deadline.”
ld. at 470. 1In reaching this conclusion, we were unpersuaded that
a lack of prejudice to Casino Rouge offset the seriousness of
counsel’s mstake and shifted the balance in favor of finding

excusabl e neglect. See id. at 469-70 n. 4.

The mgjority, invoking Halicki, holds that the Magistrate
Judge abused his discretion in granting Mdwest further tine to
file a notice of appeal. | disagree. The Magistrate Judge’s
ruling, in my view, was a proper exercise of discretion. My
concl usion finds support in our precedent.

|V

Two of our cases, United States v. Evbuomnan, No. 93-1738 (5th
Cir. 1994) (unpublished opinion) (reported at 38 F.3d 89 (table
case)),®® and Lackey v. Atlantic Richfield Conpany, 990 F.2d 202,
205 (5th CGr. 1993), establish that the Mugistrate Judge did not
err in extending the tinme to appeal. I n Evbuomwan, Evbuomnan’s
attorney filed a notice of appeal two days |ate because of a

failure to appreciate the apparent inapplicability of Federal Rule

13 Al t hough unpubl i shed, Evbuomman binds us. See 5th Cr. R
47.5.3 (“Unpubl i shed opinions issued before January 1, 1996, are
precedent.”); see also Cdark, 51 F.3d at 44 (followi ng one of
Evbuomwan’ s hol di ngs) .

- 13-



of Appellate Procedure 26(c), which |engthens by three days any
prescri bed period begi nning upon service by mail,'* to Federal Rule
of Appellate Procedure 4(b), which requires the filing of a notice
of appeal in a crimnal case wthin ten days after the entry of
j udgnent . See Evbuomman at 2 (citing Welsh v. Elevating Boats
Inc., 698 F.2d 230, 231-32 (5th Cr. 1983)). The district court
| engt hened the period for appealing because “the notice of appeal
was filed two days late as a result of counsel’s good faith
msinterpretation of the rules, rather than from his sinply
m scal culating the date on which the notice was due.” | d. We
af firmed, concl udi ng:
There is no indication that the governnent [i.e., the
nonnmovant] was at all prejudiced by the delay or that it
affected judicial proceedings. On the facts of this
case, the district court did not abuse its discretion by
accepting a notice of appeal filed in good faith, two
days |l ate
ld. at 3. Qur analysis reflected a determnation that the district
court had acted within its discretion in deem ng the absence of
prejudi ce, |ack of adverse inpact on judicial proceedings, and
movant’s good faith to trunp counsel’s msconstruction of the
rules’ plain | anguage. See id. at 2-3.
Evbuomwan har kens back to Lackey. Lackey’'s attorney filed a

noti ce of appeal using the phrase “et al.” to identify parties, in

violation of Federal Rule of Appellate Procedure 3(c), and failed

14 Rule 26(c) mrrors Rule 6(e). Conpare FED. R ApP. P. 26(c)
wth FED. R CQv. P. 6(e).
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to specify the parties in the notice's body.!® See Lackey, 990 F. 2d
at 205, 206. He finally realized his m stake and noved for nore
time to appeal nine days after the deadline for filing a notice.
See id. at 205. Despite the egregiousness of the error))the

Suprene Court, |ooking to the | anguage of Rule 3(c), previously had

held reliance on “et al.” inadequate to identify parties to an

appeal , see Torres v. CQakl and Scavenger Co., 487 U.S. 312, 314, 108
S. Ct. 2405, 2407, 101 L. Ed. 2d 285, ___ (1988), and “extensive
authority exist[ed] for the propositionthat namng ‘plaintiffs’ in
the body of the notice of appeal [was] . . . insufficient,” Lackey,
990 F.2d at 206))the district court found excusable neglect and
reset the deadline for appealing. 1d. at 205, 206. W affirned,
offering the foll ow ng expl anati on:

The defendants argue that the district court abused its
di scretion because the plaintiffs do not point to any
excusabl e negl ect, other than i nadvertence, and the case
| aw requires sonething nore. The plaintiffs did tinely
file a notice of appeal in this case. Al t hough, the
original notice of appeal was insufficient to invoke
appel l ate jurisdiction, they sought to renedy that defect
via a Rule 4(a)(5) notion. The district judge coul d have
properly found that the defendants were not prejudi ced by
t he ext ensi on because they were al ready on notice, within
the prescribed tinme period, that the plaintiffs were
wagi ng an appeal. Furthernore, the Rule 4(a)(5) notion
was made not |ong after the original defective notice of
appeal was filed. W cannot conclude that the district
judge abused his discretion and, thus, all of the

15 Under the current Federal Rules of Appellate Procedure, the
use of the phrase “et al.” toidentify parties is perm ssible. See
FED. R App. P. 3(c) advisory commttee’ s note (1993).

-15-



plaintiffs are properly before us. 15
Id. at 206. Like Evbuomwan, we held that the district court had
commtted no abuse of discretion in deciding that, despite the
attorney’ s obvious error, other factors))an absence of prejudice to
t he nonnovant and the shortness of the del ay caused))mtigated this
ci rcunst ance enough to render the neglect excusable. 1d.

Evboumwan and Lackey |lead ne to conclude that the Magistrate
Judge’ s enl argenent of the period for filing a notice of appeal in
this case was a proper exercise of discretion. The Magi strate
Judge confronted a failure by counsel to construe correctly
unanbi guous procedural rules))a m stake he apparently viewed as
being nmade in good faith))that caused neither prejudice to the
nonnovant nor a significant delay in the judicial proceedings.?

He concl uded that counsel’s good faith, the absence of neani ngful

16 Lackey, in contrast to Evbuomman, nmade no nention of the
sem nal explication of excusable neglect))the Suprene Court’s
opinion in Pioneer Investnent Services Conpany Vv. Brunsw ck
Associ ates Limted Partnership, 507 U S. 380, 113 S. C. 1489, 123
L. Ed. 2d 74 (1993). But its discussion echoes the application of
t he excusabl e negl ect standard in Pioneer. See id. at 397, 398-99,
113 S. C. 1499, 1500, 123 L. Ed. 2d at _ . As we deci ded Lackey
about a nonth after Pioneer was announced, the simlarity between
the analyses in Lackey and Pioneer cannot be viewed as
coincidental. Conpare id. at 380, 113 S. . at 1489, 123 L. Ed.
2d at 74 (decided Mar. 24, 1993) with Lackey, 990 F.2d at 202
(deci ded Apr. 26, 1993).

17 The majority says that the failure of Mdwest’'s attorney to
file a notice of appeal after WIllians, in his response to the
motion for new trial, directed attention to Rule 59's |anguage
di stingui shes this case from Evbuomwan and Lackey. | disagree.
WIllianms’ response nerely quoted Rules 6(e) and 59(b). It did not
apprise Mdwest’'s attorney of sonething that he did not know.

-16-



prejudice, and the short Ilength of the delay outweighed the
unaccept abl eness of the reason for the delay and ti pped the bal ance
in favor of finding excusable neglect.®® |n Evbuomwan and Lackey,
we found simlar determ nations based on nearly the sane facts to
be proper exercises of discretion. W, therefore, nmust hold that
the Magi strate Judge in this case commtted no abuse of discretion
in finding excusable neglect and authorizing additional tine to
appeal .
V

The opinions to which the mgjority points, Prizevoits v.
| ndi ana Bell Tel ephone Conpany, 76 F.3d 132 (7th Cr. 1996), and
Kyl e v. Canpbell Soup Conpany, 28 F.3d 928 (9th Cr. 1994), fail to

di ssuade nme.® | n Prizevoits, Prizevoits' |awer sought nore tine,

18 Al though the WMagistrate Judge did not note it, Mdwest’'s
effort to alleviate the delay by seeking and securing expedited
consideration of its notion for additional tinme alsois a factor in
support of finding excusabl e neglect.

19 | focus on the parts of Prizevoits and Kyle assessing the
facts under Pioneer’s excusable neglect standard, not those
appl ying pre-Pioneer precedents. See 16A WRIGHT ET AL., supra 8§

3950.3 (“It is plain that Rule 4(a)(5) must now be read in the
i ght of what Pioneer Investnent hel d about ‘excusabl e neglect’ and
that earlier decisions taking a different view of the concept are
no | onger authoritative.”); see also Prizevoits, 76 F.3d at 135-36
(Eschbach, J., dissenting) (“The majority, however, chooses not to
address the inpact of Pioneer on our past decisions. G ven the
difference in tone between Pioneer and our past decisions, this
choice i s a dubi ous one.”); Mayberry v. Said, No. 94-2416-JW., 1996
WL 442046, at *2 (D. Kan. July 3, 1996) (questioning Kyle's
aut horitativeness because of its enphasis on pre-Pi oneer hol di ngs);
16A WRIGHT & MLLER, supra (arguably considering Prizevoits to be
anong the cases that “seemto reflect extrenely strict notions of
when an extension is perm ssible, notions that cannot have survived

-17-



pursuant to Federal Rule of Cvil Procedure 6(b), to file a Rule
59(e) notion. See Prizevoits, 76 F.3d at 133. After the thirty-
day period for appealing had passed, the district court denied the
notion for a deadline extension as unsupported by Rule 6(b)’s plain
| anguage. *® See id. Prizevoits’ lawer then filed a notion to
enlarge the tinme for appealing. See id. He asserted that his
recent retention, which resulted in ten days being too little tine
to prepare the Rule 59(e) notion, and the delay (nearly a nonth) in
the district court’s ruling justified a deadline extension. See
id. The district court granted the notion, finding excusable
negl ect. See id. The Seventh Circuit disagreed and held the
fol | ow ng:

Here the rule is crystal clear, the error egregious, the

excuses so thin as to | eave the | apse not only unexcused

but i nexplicable. If there was “excusabl e’ negl ect here,

we have difficulty imagining a case of inexcusable

neglect. W do not think it can nmake a difference that

no harm to the appellee has been shown. There 1is

unlikely ever to be harmin the Rule 4(a)(5) setting,

because the neglectful appellant has only 30 days after

the expiration of his tinme for appealing in which to

request relief. The word “excusabl e” would be read out

of the rule if inexcusable neglect were transnuted into

excusabl e neglect by a nere absence of harm
ld. at 134.

Kyl e al so arose fromthe failure to understand a rule. Kyle's

the Suprenme Court’s decision in the Pioneer |Investnent case”).

20 Rul e 6(b) provides that “[t]he district court] may not extend
the time for taking any action under Rule[] . . . 59(b), (d) and
(e).” See FED. R Cv. P. 6(b).
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| awyer decided that he had, pursuant to Rule 6(e), three extra days
to file a notion for attorney’s fees since he had received the
judgnent in the mail. See Kyle, 28 F.3d at 929. However, Rule
6(e) was i napplicabl e because the pertinent | ocal rule required the
filing of notions for attorney’s fees within thirty days of the
entry of judgment.?! See id. The lawyer’s m stake resulted in the
nmotion for attorney’s fees being tw days | ate. See id. Kyl e
consequently asked for an enlargenent of the filing period. See
id. Deem ng counsel’s error excusabl e negl ect under Rule 6(b), the
district court granted the notion. See id. The Ninth Crcuit
determ ned that this disposition was an abuse of discretion. See
id. at 929-31. 1In doing so, it stated:

[Counsel in this mtter commtted a mstake in

interpreting and applying the Local Rules and Rule 6(e)

of the Federal Rules of Cvil Procedure, which were not

anbi guous. This form of neglect was not excusable.

Al t hough the Court in Pioneer recognized that “excusable

neglect” is aflexible, equitable concept, the Court al so

rem nded us that “inadvertence, ignorance of rules, or

m st akes constructing the rul es do not usually constitute

‘excusabl e neglect.’” In this case, counsel has not

present ed a per suasi ve justification for hi s

m sconstruction of nonanbi guous rules. Accordingly,

there is no basis for deviating from the general rule

that a mstake of |aw does not constitute excusable

negl ect.

ld. at 931-32. The good faith of Kyle s counsel, the concl usion

21 A provision simlar to the local rule was added to the Federal Rul es of

G vil Procedure subsequent to the events underlying Kyle. See FED. R Qv. P. 54
advisory conmittee’s note (1993) (adding subdivision on attorneys’ fees, which
i ncl udes the requirenent that notions for attorney’s fees be filed no later than
fourteen days after the entry of judgnent).
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that the m stake did not refl ect professional inconpetence, and t he
| ack of prejudice to the nonnovant failed to sway the NNnth Crcuit
to affirm? See id. at 931.

The majority presunably considers the |I|ikeness of the
circunstances in Prizevoits and Kyle to those in this case to
di ctate deem ng the Magi strate Judge’s findi ng of excusabl e negl ect
i nappropriate.? However, even if the Mgistrate Judge' s deci sion
fails to square with Prizevoits and Kyle, we still cannot reverse.
Evbuomwan and Lackey, which al so concerned circunstances simlar to
those here))certainly the facts in themare as simlar to those in
this case as are the ones underlying Prizevoits and Kyl e))call for
us to conclude otherwise. W nust follow them our precedents,
rather than the decisions fromother circuits that the majority
favors, and hold that the Magistrate Judge commtted no error.

Vi
The majority seens to think that “[i]f msconstruction of a

nonanbi guous rule cannot, under [Fifth] . . . Crcuit precedent

22 The Ninth Circuit’s appraisal of other factors appeared as a response to

Kyl e’ s argunent that the excusabl e neglect standard set out in Dom nic v. Hess
Ol V.l. Corp., 841 F.2d 513, 517 (3d Cr. 1988), supported the district court’s
ruling. See Kyle, 28 F.3d at 931. This discussion is informative because
Pi oneer endorsed Dom nic's understandi ng of excusabl e negl ect, see Pioneer, 507
US at 387 n.3, 113 S. C. at 1494 n.3, 123 L. Ed. 2d at ___ n.3 (citing the
Third Crcuit as anong the appel |l ate courts “adopt[ing] a nore flexibl e approach”
to excusabl e negl ect).

23 Kyle's facts are virtually indistinguishable fromthose in this case. The

sane, however, cannot so readily be said of the facts in Prizevoits. Wile
Prizevoits' attorney failed to conprehend an explicit exception found in Rule
6(b), Mdwest’'s attorney nmade the arguably | ess egregious error in not inferring
fromthe unanbi guous | anguage of Rule 6(e) and Rule 59(e) the inapplicability of
the former rule to the latter one.
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[i.e., Halicki], constitute excusable neglect to justify an
extension of time, it clearly would [be an] . . . abuse of
discretion for the district court in this case to hold that [a
m sconstruction of a nonanbiguous rule] . . . could constitute
excusable neglect.” Commttee for |daho's Hi gh Desert, Inc. v.
Yost, 92 F.3d 814, 825 (9th Gr. 1996). This logic runs counter to
the “equitable and discretionary nature of the trial judge' s
‘excusabl e negl ect’ determ nation.” Robb v. Norfolk & W Ry., 122
F.3d 354, 362 (7th Gr. 1997).

The mpjority’s rationale suggests that an attorney’s
m sinterpretati on of an unanbi guous rule never can be excusable
negl ect, regardless of the circunstances. Such a perspective
however, is untenable, for it contravenes the contextual nature of
t he excusabl e negl ect determ nation. See Pioneer, 507 U S. at 395,
113 S. C. at 1498, 123 L. Ed. 2d at ___; see also United States v.
Brown, 133 F.3d 993, 997 (7th Cr. 1998) (“But Pioneer made clear
that the standard is a bal ancing test, neaning that a delay m ght
be excused even where the reasons for the delay are not
particularly conpelling.”), cert. denied, = US |, 118 S. C
1824, 140 L. Ed. 2d 960 (1998). But cf. Advanced Estinmating Sys.
v. Riney, 130 F. 3d 996, 998 (11th G r. 1997) (holding, “as a matter
of law, that an attorney’s m sunderstandi ng of the plain | anguage
of a rule cannot constitute excusabl e neglect such that a party is

relieved of the consequences of failing to conply with a statutory
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deadl i ne” and providing no discussion of circunstances other than
the attorney’s error); Yost, 92 F. 3d at 825 (finding that counsel’s
i gnorance, “under this court’s interpretation of Pioneer in Kyle,
[renoved the] . . . need for the court to consider expressly the
equitable factors listed in Pioneer”).

The majority’s concern with parity of reasoning, noreover
gives short shrift to the discretion of |ower courts. When
reviewing rulings on notions for nore tine to appeal for abuse of
di scretion, we envision arange of acceptabl e out cones, rather than
a single correct disposition. See Brown, 133 F.3d at 996 (“W can
disagree with the district court’s decision, but we can reverse
only if we find that granting the extension was an abuse of his
discretion.”); 1 STEVEN ALAN CH LDRESS & MARTHA S. DAvI S, FEDERAL STANDARDS
OF REMIEW 8§ 4.21 (2d ed. 1992 & Supp. 1997) (“many courts descri be
t he poi nt of abuse of discretion reviewas one permtting the judge
to choose from several satisfactory options”); cf. Koon v. United
States, 518 U. S. 81, 99, 116 S. C. 2035, 2047, 135 L. Ed. 2d 392,
_(1996) (observing that abuse of discretion is the appropriate
standard for reviewng highly contextual matters). Hal i cki,
Evbuomwan and Lackey, taken together, exenplify what we
contenplate. G ven what they have held, a |l ower court nmay concl ude
that circunstances like those in this case either constitute
excusabl e neglect or do not; both decisions are acceptabl e))that

is, neither one leaves a firm conviction that a clear error in

-22-



j udgnent was conm tted. Cf. Brown, 133 F.3d at 997 (affirmng
grant of additional tinme to appeal but noting that, “[i]n a close
case like this one, we mght affirma district court that refused
to exercise lenity”). Therefore, affirming inthis case creates no
i nconsistency in our jurisprudence on excusable neglect and
extensions of tine to appeal .?
\Y

The mpjority fails to recognize and apply precedents that
require us to uphold the Magistrate Judge’s finding of excusable
neglect and enlargenent of the period for filing a notice of
appeal. Its oversight nost likely will throwinto disarray the | aw
on when neglect is excusable so as to justify extension of the
deadline for appealing. Ironically, this consequence w || defeat
t he apparent goal of the majority’s disposition))conformty in our
deci si ons.

Accordingly, | dissent.

24 We have | ong appreci at ed how abuse of discretion necessitates that we give

appropriate deference to | ower court findings of excusable neglect. Years ago,
in Wansor v. George Hantscho Co., 570 F.2d 1202 (5th Cr. 1978), we comented:

We do not hold that a bona fide m sunderstanding or mstake as to
the I aw by counsel will constitute excusable neglect. W recognize
that such a proposition would nmake the requirenent of tinmely filing
al nost undet er m nabl e. Al'l we decide here is that, viewing the
facts and circunstances as whole, the District Judge did not abuse
his discretion in granting an extended time for appeal.

Id. at 1205-06.
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