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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-31283
Summary Cal endar

In The Matter of: M CKEY O CONNOR,

Debt or,
FRANK MCCEE,
Appel | ant,
VERSUS
MR, HUGH O CONNOR,
Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Septenber 16, 1998
Before DAVIS, DUHE, and PARKER, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:

The district court affirmed the bankruptcy court’s hol ding
that two proofs of claimsurvived attacks that: (1) they were the
result of a sham transaction, (2) fornmer Article 1899 of the
Louisiana Civil code defeats the claim and (3) under Loui siana

| aw, the debt on which the clains were prem sed was prescribed.



The Trustee appeals. W affirm

BACKGROUND

On Sept enber 29, 1982, Hugh and El ai ne O Connor (“Appellees”),
M ckey O Connor (“the Debtor”) and O Connor Construction, Inc.
(“OCC") entered into an option contract for the purchase of Cd over
Contractors, Inc (“Cover”). The O Connors contracted to sell
Clover to O Connor Construction, Inc. (“OCC’) with the Debtor as
OCC s surety. The contract required OCC to make five annual
payments of $20,000 to Appellees beginning in 1982 and a final
payment of $830,528 in 1987. C over went bankrupt during the term
of the option contract.

In 1984, OCC defaulted on its annual paynent and nade no ot her
paynments on the option. On April 14, 1987, Appellees sued OCC as
principal obligor for default, the Debtor, as guarantor, and his
former wfe. The suit was dism ssed for abandonnment in 1995.

Debtor filed for bankruptcy under Chapter 11 on May 14, 1987.
Appel l ees filed two proofs of claim one on Novenber 18, 1987 and
t he ot her on January 25, 1989, for paynents remai ni ng due under the
option contract and for interest.

The Trustee objected to the proofs of claimcontending 1) the
option contract was a sham transaction and 2) that Appellees’
clains were prescribed. The bankruptcy court found no evidence to

support the Trustee's contention that the contract was a sham



Further, it concluded that Appellees’ clains were not prescribed
because the proofs of claiminterrupted prescription of Debtor’s
obligation under LA Cv. CobE ANN. art. 3060 (West 1994). The
district court affirnmed, and Trustee appeals. He argues that the
Appel | ees, as insiders! under 11 U S. C § 101(31)(A(l), should
have had t he burden of proving that the option contract was an arns
| ength transaction. Second, he argues that LA Cv. CobE art. 1899
(Repeal ed) conpels this Court to reject Appellees’ proofs of claim
Alternatively, he argues that Appellees clains’ have prescri bed.
STANDARD CF REVI EW

We review the district court’s decision by the sane standard
it applied to its review of the bankruptcy court’s decision:
findings of fact for clear error and conclusions of |aw de novo.

Matter of Kennard, 970 F.2d 1455, 1457 (5" Gir. 1992); Inre United

States Abatenent Corp., 79 F.3d 393, 397 (5th Cr. 1996).

l.
The first issue is whether Appell ees had the burden of proving
that the option contract was an arns | ength transaction.

The Trustee cites Inre Al -Anerican Auxiliary Assoc., 95 B.R 540

544 (Bankr . S.D. Chio. 1989), to support his argunent that the
burden is on the insider-claimnt to showthe i nherent fairness and
good faith of the transaction. The Trustee m sapprehends the

hol di ng of that case.

The O Connors are M ckey O Connor’s parents.
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Properly filing a proof of claim constitutes prinma facie

evidence of the claims validity and anount. Rule 3001(f). |If the
Trustee objects, it is his burden to present enough evidence to

overcone the prima facie effect of the claim Brown v. |Internal

Revenue Serv., 82 F.3d 801, 805 (8th Gr. 1996). If the Trustee

succeeds, the creditor nust prove the validity of theclaim Inre

Hem ngway Transport, 993 F.2d 915, 925 (1st Cr. 1993). In Al-

Anerican Auxiliary, the court applied heightened scrutiny only

because the Trustee satisfied his burden. In re Al -Amrerican

Auxiliary, 95 B.R at 545. Here, the Trustee did not satisfy his

burden. Al so, Al -American Auxiliary concerned “services” under 11

US C 8 502(b)(4), not a question of “insider” dealings.

The Trustee argues that the terns of the contract showthat it
is asham W disagree. As the district court pointed out, two of
the five annual paynents were nade. We cannot hold that the
bankruptcy court’s determ nation that the option contract was at
arns |l ength was clear error.

.
We next exam ne the Trustee’s argunent that Louisiana G vi

Code Article 18992 (Repealed)® conpels us to reject Appellees’

2LA. CQv. CooE ANN. art. 1899 (West 1973) provided:

[I]f the contract consists of several successive obligations
to be perfornmed at different tines, and the equi valent is not given
in advance for the whole, but is either expressly or inpliedly
prom sed to be given at future periods; then, if the cause of the
contract, corresponding to either of the successive obligations,
should fail, the obligation depending onit wll cease al so. Thus,
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claim Article 1899 provided that if a successive obligation
fails, then the depending obligation also fails. The article gives
as an exanple a landlord/tenant situation in which the |eased
property is destroyed. Once the property is destroyed, the tenant
is no longer obliged to pay rent.

The Trustee argues that once C over went bankrupt and its
stock becane val uel ess, OCC was no |onger obliged to pay on the
option to purchase it. Thus, the Trustee argues, if OCC was not
obliged to pay, then Debtor, as OCC s guarantor, was |ikew se no
| onger obliged to pay.

We agree with the district court that Article 1899 does not
apply here because the option contract does not create successive
obligations. The Trustee contends that Appell ees had even greater
future obligations than the landlord in the exanple; once the
| andl ord delivers possession, only the tenant owes performnmance.
This argunent is patently incorrect. A landlord owes his tenant
three duties: 1) to deliver the property; 2) to maintain the
property; 3) to cause the tenant to be in peaceabl e possession

during the lease. LA CQv. CobE ANN. art. 2692 (West 1994). These

in | eases for years, the obligation to pay the yearly rent ceases,
if the property which is | eased shoul d be destroyed.

3Because old article 1899 was in effect at the tine the contract
was nmade, we nust apply it here. Mrris v. Friednman, 663 So.2d 19,
23-24 (La. 1995) (holding that to the extent that Act 331 of 1984
changed any substantive provisions of the pre-existing |law, courts
must follow the law in effect at the tinme the contract was
execut ed) .




obligations continue for as long as the lease is in effect. Here,
the Appellees had to perform only once when OCC conpleted its
paynents. Once OCC nmade all its required paynents and once
Appel | ees tendered their stock, Appellees no |onger owed OCC or
Debt or any duty. Thus, Appellees, unlike a |andlord, were not
successi vel y obli gated.
L1l

Finally we consi der whet her Appellees’ clains are prescri bed.
I n Loui siana, the prescriptive period for breach of contract is ten
years fromthe date of the breach. LA Cv. CobeE art. 3499 (West
1994). Here, OCC defaulted in 1984. Thus, unless the prescriptive
period was interrupted, the claimprescribed in 1994.

Under LA. Cv. CobE ANN. art. 3462 (West 1994), prescriptionis
i nterrupted when

. the obligee comences action against the
obligor in a court of conpetent jurisdiction and
venue....”

The Loui siana Suprene Court has interpreted this article to nean

that a petition notifying a defendant of I|egal demands for a

particular event interrupts the prescriptive period. Par ker v.

Southern Anerica Ins. Co., 590 So.2d 55, 56 (La. 1991).

The bankruptcy court correctly held, and the district court
agreed, that Appellees’ proofs of <claim were sufficient to
interrupt prescription against the debtor. As the district court

noted, there is no clear legislation on this particular issue.



However, the Louisiana |l egislature has specifically all owed proofs
of claimto suspend prescription in succession proceedi ngs. LA.
CQv. CooE QV Pro. art. 3245 (West 1994). By anal ogy, a proof of
claim in a bankruptcy proceeding wuld also interrupt
prescription.*

The Trustee argues that proof of claim in a succession
proceedi ng suspends prescription only because the Louisiana
| egi slature so provided. Wthout simlar |egislation for proofs of
claimin bankruptcy proceedi ngs, proof of claimcannot interrupt.
We di sagr ee.

W | ook to the Louisiana Suprene Court’s holding in Parker for
gui dance. There, the plaintiff initially filed a worker’s
conpensation suit also seeking nonetary danages against her
husband’ s enpl oyer based on her husband’ s death. Parker, 590 So. 2d
at 56. The case was disnmissed for failing to state a cause of
action. Three years after her husband died, plaintiff sued
Sout hern Anerican |nsurance Conpany, the enployer’s insurer,
seeki ng damages for her husband’s death despite the Louisiana
prescriptive period of one year from the date of injury. The
question before the Suprene Court was whether the first suit
interrupted prescription. 1d. The Suprene Court first noted that

“when a petition notifies a defendant that | egal demands are nade

“For our purposes, the distinction between suspension of
prescription and interruption of prescription is of no inportance,
and the parties do not contend ot herw se.
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for a particular occurrence, prescriptionis interrupted.” Id. It
ultimately held that the first suit served as notice that the
enpl oyer and his insurer were potentially liable on a tort claim
arising fromthe husband’ s death. The Suprene Court reasoned that
a conpensation suit does not exclude the concept of fault. Rather,
it gives the enployer a shield against tort liability. Thus,
because the first suit held that there was no conpensation
coverage, the enployer and his insurer were aware of potential tort
liability. Id.

The key to Parker is that the defendant there received noti ce.
Here, the proof of claimput the Debtor on notice that he may be
liable for OCC s paynents to Cover. Thus, because notice
interrupts a prescriptive period and because the proofs of claim
were proper notice, the ten vyear prescriptive period was
interrupted with the filing of the two proofs of claimin 1987 and
1989, respectively.?®

Because the prescriptive period against the Debtor was
interrupted, we nust decide whether the interruption was also

sufficient against the principal obligor, OCC. |If the principal

W note that Hilbun v. Goldberg, 823 F.2d 881 (5th Cir. 1987)
held that plaintiff’s proof of claimfor net proceeds in an auction
house’s bankruptcy proceeding did not serve to interrupt
prescription in a tortious conversion suit against the auction
house’ s enpl oyee. The court held that the proof of claim was
insufficient to interrupt prescription because the clai m against
the enployee was not part of the obligation clained in the
bankruptcy proceeding. Id. at 884. Hi | bun, though, is

di stingui shable. Appellees’ proofs of claimare for the Debtor’s
obl i gati on.




obligation 1is prescribed, then the surety’'s obligation is
unenforceable. LA QGv. CooE ANN. art. 3059 (West 1994).
Article 3060 states in pertinent part:

The interruption of prescription against a surety is

ef fective against the principal obligor and other

sureties only when such parties have nmutual |y agreed

to be bound together with the surety agai nst whom

prescription was interrupted. LA Cv. CobE ANN. art.

3060 (West 1994).
While this article was not in effect when the option contract was
made, it is retroactive because the statute addresses prescription

So it is procedural. Chance v. Anerican Honda Mt or Conpany, 635

So.2d 177, 178 (La. 1994). Further, Article 6 of the Louisiana
Cvil Code states that procedural |aws apply prospectively and
retroactively unless the | egi sl ature has expressed ot herw se, which
it has not.

To determ ne whether prescription against OCC has been
i nterrupted, we nmust deci de whet her OCC and t he Debtor are mutual ly
bound. The option contract provides that the Debtor personally
guarantees all of OCC s obligations thereunder. The Debtor signed
the option contract as the guarantor. As a result, we hold that
the Debtor and OCC nutually agreed to be bound together.
Therefore, when the proofs of claim interrupted prescription
agai nst the Debtor, they also interrupted prescription agai nst OCC.

The Trustee argues that coment (c) to Article 3060 shows t hat
the legislature intended for the article to apply to parties bound

“in solido”. Further, Article 3045, in effect at the tine the



parties contracted, treated sureties as secondarily |iable unless
they had expressly agreed to be bound in solido. The Trustee
contends that the parties did not agree to be bound solidarily; so,
the proof of claim against the Debtor does not interrupt the
prescriptive period agai nst OCC.

We di sagree. If the legislature intended Article 3060 to

apply only to those parties who are bound in solido, thenit could

have so stated. Instead, the legislature used the term“nutually
agreed to be bound”. W assune that the | egislature neant what it
sai d. Because the Debtor and OCC nutually agreed to be bound,

Article 3060 applies. The prescriptive period against OCC was
interrupted with the filing of the proof of claim
CONCLUSI ON
For the above reasons, we AFFIRMthe bankruptcy and district

courts.
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