IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-31190

CARG LL, | NCORPORATED; GENERAL CHEM CAL CORPCORATI ON;

M SSI SSI PPl LI ME MANAGEMENT COVPANY; MORTON | NTERNATI ONAL;
OCl OF WOM NG LONNY BADEAUX; JOSEPH VENDETTI ;
METHANE AWARENESS RESOURCE GROUP;
and
DI ESEL COALI TI ON,

Pl aintiffs-Appellants,
VERSUS

UNI TED STATES OF AMERI CA; DONNA E. SHALALA,
Secretary, Departnent of Health and Human Servi ces;
L1 NDA ROSENSTOCK,
Director, National Institute for Occupational Safety and Health;
Rl CHARD KLAUSNER,
Director, National Cancer Institute,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

April 19, 1999
Before DAVIS, SMTH, and WENER, C rcuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Plaintiffs Cargill, | ncor por at ed, Cener al Chem cal
Cor por ati on, M ssi ssi ppi Lime  Managenent Conpany, Mor t on

International, OCI of Wom ng, Lonny Badeaux, Joseph Vendetti, the



Met hane Awar eness Resource Group, and the Diesel Coalition, which
we refer

to collectively as “MARG "! appeal the denial of injunctive and
declaratory relief fromalleged violations of the Federal Advisory
Commttee Act (“FACA’), 5 U S C App. 2. MARG cl ai ns that the
National Institute for Qccupational Safety and Health (“N OSH') and
t he ot her defendants viol ated FACA and its i npl enenting regul ati ons
by enmploying NIOSH s Board of Scientific Counselors (“BSC') to
peer-review the protocol to govern a planned study of the health
ef fects of exposure to diesel exhaust. W affirmin part, reverse

in part, and renand.

l.

In 1992, NI OSH began evaluating the feasibility of a study to
determ ne and quantify the correlation, if any, between exposure to
di esel exhaust and adverse health effects in underground m ners.
I n August 1995, NI OSH released a draft protocol and feasibility
assessnent indicating its intent to study, over seven years,
fourteen m nes, including sone operated by nenbers of MARG

Because of the conplexity of collecting|ong-termexposure and
health data and isolating the effects of past diesel exposure from

the effects of exposure to tobacco and ot her agents, NIOSH real i zed

1 “MARG’ is an abbreviation for “Methane Awareness Resource G oup,” a
coalition of mine owers. Wen this litigation began, MARG was the first-
named plaintiff, and the briefs refer to the plaintiffs as “MARG "
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that it needed experts to provide peer review of the protocol and,
in particular, advice from experts in diesel exhaust, diesel
exposure assessnent, and the mning environnent.? Accordingly, it
circulated a letter to interested parties and, on Novenber 27,
1995, convened a public neeting of the peer review panel at which
a nunber of independent scientists, including sone representing
MARG nenbers, severely criticized the protocol.

Concerned that the diesel study was not being adequately
reviewed by a balanced and inpartial group, and worried that a
flawed protocol wuld vyield msleading results justifying
unnecessarily strict regulations, MARG sued for declaratory and
injunctive relief under FACA, averring that the peer review panel
was an “advisory conmttee” for purposes of FACA and was not in
conpliance with it. Agreeing with MARG the district court e-
njoined further neetings of the peer review panel until FACA s
requi renents were net. The court stated that conplying wth FACA
“shoul d not be that difficult” and told NIOSH that the agency could
either appeal the ruling or “go ahead and proceed with the

formalities procedurally and form this conmttee according to

2 The August 1995 draft protocol stated:

An external advisory committee will be established to provide advice and
to nmonitor the activities of the study. This panel will consist of
scientists with expertise in various areas, including, but not
necessarily limted to: epidem ol ogi c nmet hods; carcinogenicity of diese
exhaust; diesel exhaust nonitoring nethodol ogy; retrospective exposure
assessnent; bionarkers of exposure; and the m ning environnent and
operation. This conmttee will also serve as the NI OSH Peer Revi ew
Panel, and neet periodically to review study progress and conment on
procedures, nethods, analysis, and reports as the project advances.
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statute.”

Purporting to do the latter, NIOSH called on the BSC to peer-
review the study protocol. According to its charter, BSC
“provide[s] guidance to the Director, [NIOCSH, on [ NIOSH research
progranms.” N OSH sent the protocol to nenbers of BSCfor reviewin
Decenber 1996, and BSC considered the protocol at a neeting held
January 14, 1997.

Unconvi nced that BSC neets FACA's requirenents, MARG noved on
Decenber 30, 1996, to anend its conplaint and for the court to
enjoin further use of the diesel protocol until the protocol has
been reviewed by a properly constituted peer review group. After

an evidentiary hearing, the court decided that BSC is in
conpliance with all applicable procedural requirenents,” that “any
past violations of the applicable substantive requirenents have
been cured,” and that BSCis in “substantial conpliance” wth “al
applicabl e regul ations.”

BSC continued its peer review at subsequent neetings. N OSH
is nowinthe early stages of using the peer-reviewwork product in

a data collection effort that, under the protocol, is projected to

| ast several years.

.
MARG cl ains that N OSH viol ated FACA' s congressional filing

requi renents by filing BSC s charter with the wong congressi onal



committee. Reviewing de novo the district court's conclusion to
the contrary, see Reich v. Lancaster, 55 F.3d 1034, 1045 (5th Gr.
1995), we agree and reverse the determ nation that N OSH conpli ed
wth FACA s filing requirenents.

FACA provi des that “[n] o advisory conm ttee shall neet or take
any action until an advisory commttee charter has been filed .
with the head of the agency to whomany advi sory conmmttee reports
and with the standing conmttees of the Senate and of the House of
Representatives having legislative jurisdiction of such agency.”
5 US C App. 2 8 9(c)(2). NIOSH filed BSC s charter with the
House Comm ttee on Comerce, the conm ttee having jurisdiction over
the Departnent of Health and Human Services (“HHS"). NI OSH
reasoned t hat because the agency is located within HHS, filing with
the commttee having jurisdiction over HHS net the requirenent of
8 9(c)(2). MARG contends that NI OSH should have filed the charter
wth the House Labor Conmttee (renanmed in 1997 the Conmttee on
Educati on and Workforce). MARG notes that the agency “to whom
[BSC] reports” is NIOSH, and the Labor Committee has jurisdiction

over N OSH.

A
Nl OSH clains that MARG | acks standing to sue for inproper
filing because it cannot showthat it suffered an “injury in fact”

as a result of NIOSHs filing BSCs charter with the wong



congressional conmttee. Under Lujan v. Defenders of Wldlife,
504 U. S. 555, 560 (1992), to establish standing a plaintiff nust
show that he has suffered “an invasion of a legally protected
interest” that is both “concrete and particul ari zed” and “actual or
i mm nent, not 'conjectural' or 'hypothetical."'”

In addition, NI OSH argues, MARG cannot neet the “prudential”
standing requirenent “that a plaintiff's grievance nust arguably
fall wthin the zone of interests protected or regulated by the
statutory provision or constitutional guarantee invoked in the
suit.” See Bennett v. Spear, 520 U S 154, 162 (1997). NI OSH
i nsists that FACA s requi renent that advisory commttees filetheir
charters with the appropriate congressional commttees is intended
to benefit Congress, not constituents, and that MARG t herefore does

not arguably fall within the zone of interests of that provision.

1
MARG neets the jurisprudential standi ng requirenent because it
has suffered an injury in fact. FACA is designed to ensure that
advi sory conmttees are fairly constituted and properly nonitored

so that they will provide sound advice.® The requirenment to file

3 See 5 U S.C App. 2 § 2(b)(5) (finding and declaring that “the
Congress and the public should be kept informed with respect to the nunber,
pur pose, nmenbership, activities, and cost of advisory committees”); Public
Ctizen v. United States Dep't of Justice, 491 U. S. 440, 453 (1989) (noting
that public and congressional scrutiny is intended to further FACA' s overall
obj ective of avoiding the “expenditure of public funds for worthless committee
neetings and bi ased proposal s”).



wth the commttee having |l egislative jurisdiction over the agency
to whom the conmttee reports is central to FACA s purpose of
ensuring accountability, for FACA charges each standing conmttee
wth the responsibility to engage in intense nonitoring of the
advisory conmittees under it.* Qoviously, if the charters of
advisory commttees are filed wth the wong congressional
commttees, the nonitoring endeavor is thwarted.

Hence, NIOSH s m stake prevented effective congressional
monitoring of BSC. The mnes affected by the diesel study have a
conpelling interest in ensuring that the study's results are
accurate,® and the all eged FACA vi ol ati on, which nade it harder for

Congress to scrutinize BSC s activities, increased the |ikelihood

4 FACA provides that each standing conmittee of the House and Senate
nmust make

a continuing review of the activities of each advisory committee
under its jurisdiction to determ ne whether such advisory
comittee should be abolished or nmerged with any other advisory
comittee, whether the responsibilities of such advisory committee
shoul d be revised, and whet her such advisory conmittee perforns a
necessary function not already being perfornmed. Each such
standing conmittee shall take appropriate action to obtain the
enactment of |egislation necessary to carry out the purpose of
this subsecti on.

5 US.C App. 2 §8 5(a).

5> Omers of the selected mines are required to participate in the study,
see 30 U S.C. 88 813, 818 (provisions of the Federal Mne Safety and Health
Act), and thus to subnit to intrusive, extensive, and burdensonme exani nation
of their records and facilities. They have a strong interest in ensuring that
the data collected as a result of their cooperation will be interpreted and
analyzed in a way that will provide sound results, because (1) new regul ations
wi Il be proposed and pronul gated on the basis of the study's findings; (2)
m ne operators need reliable information to help them design and i npl ement
enpl oyee health prograns; and (3) there is a potential for tort litigation
resulting fromthe study, because NICSH plans to provide notification of study
results and risk assessnents to all 8,000 studied individuals (and others).
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that the results of the study will be inaccurate. Consequently,

MARG did suffer an injury in fact.®

2.

MARG al so has “prudential” standing, and NIOSH s assertion to
the contrary is based on a msunderstanding of the “zone of
interests” test. N OSH cl ai ns that MARG | acks prudenti al standing
because the statutory requirenment was “intended for the benefit of
the congressional commttees” and not “for the benefit of” the
menbers of MARG I n evaluating whether plaintiffs have prudentia
st andi ng, however, courts “should not inquire whether there has
been a congressional intent to benefit the would-be plaintiff.”
National Credit Union Admn. v. First Nat'l Bank & Trust Co.,
522 U.S. 479, __ , 118 S. Ct. 927, 933 (1998) (enphasis added).

[I]n applying the “zone of interests” test [for

prudential standing], we do not ask whether, in enacting

the statutory provision at issue, Congress specifically

intended to benefit the plaintiff. | nstead, we first
discern the interests “arguably . . . to be protected” by

5 MARG s injurySSa decrease in the ease with which Congress coul d
nonitor BSCSSis concrete, even if it is widely shared.

[Where a harmis concrete, though widely shared, the Court has
found “injury in fact.” Thus the fact that a political forum nmay
be nore readily available where an injury is widely shared

. does not, by itself, automatically disqualify an interest
for Article Il purposes. Such an interest, where sufficiently
concrete, may count as an “injury in fact.”

Federal Election Commin v. Akins, 524 U S 11, , 118 S. C. 1777, 1786
(1998) (holding that individual voters have constitutional and statutory
standing to seek redress of violations of federal election law). Mreover,
Nl CSH s argunents about standing, if accepted, would convert FACA from a
statute binding on the agency to one that is nerely hortatory.
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the statutory provision at issue; we then inquire whether

the plaintiff's interests affected by the agency action

in question are anong them
ld., 522 U.S. at _ , 118 S. C. at 935.

The protected interest is to ensure congressional scrutiny of
advi sory commttees, to avoid advice that is “biased” and/or of
little value. The mners that are nenbers of MARG have an i nterest
i n avoi di ng bi ased or val uel ess advice, and that interest is easily
anong those “arguably . . . to be protected” by FACA. |f FACA does

not protect MARG fromactions of unauthorized commttees, then the

statute is aspirational, at best.

B.
FACA provi des that “[n]o advisory commttee shall neet or take
any action until an advisory conmttee charter has been filed
wth the head of the agency to whom any advisory commttee
reports and with the standing commttees of the Senate and of the
House of Representatives having |egislative jurisdiction of such
agency.” 5 U S.C App. 2 8 9(c)(2). FACA defines “agency” as
“each authority of the Governnent of the United States, whether or
not it is within or subject to review by another agency.”’ BSC

exists for the sole purpose of giving advice to NIOSH & and it

" See 5 U.S.C. App. 2 § 3(3) (FACA provision stating that agency will have
same meaning as in 5 U S C § 551(1)); 5 U S C 8§ 551(1) (defining agency)
(enmphasi s added).

8 See, e.g., 48 Fed. Reg. 8588 (Mar. 1, 1983) (stating that BSCis
(continued...)



“reports to” NIOSH, not HHS. Under this definition, NIOSH is the
rel evant agency, despite the fact that it is “wthin . . . another
agency,” nanely HHS. Hence, N OSH should have filed BSC s charter
wWth the commttee possessing jurisdiction over NIOSH (the House
Labor Commttee), and because it did not do so, BSC could not
lawmfully “nmeet or take action.” See 5 U S.C. App. 2 8 9(c)(2);
41 C.F.R § 191.6-1013(a)(1) (1997).

Nl OSH asserts, and the district court apparently found, that
HHS, not N OSH, has jurisdiction over BSC Nl OSH notes that
neither NIOSH nor any other HHS conponent can create a FACA
commttee without the express approval of the Secretary of HHS
Whil e the Secretary may del egate this authority to a conponent of
the Departnent, the Secretary does retain the primary authority to
create FACA commi ttees.

Simlarly, the Secretary approves the renewal, anendnent, or
termnation of federal advisory conmttees within the departnent
unl ess that authority has been del egated by the Secretary or vested
by statute in another official. |In addition, the secretary of BSC
testified that BSC was a departnental commttee, and the charters
for BSC were signed by the HHS Secretary or by soneone to whomt he
Secretary had del egated authority. N OSH argues that these facts,
t aken together, show that BSCis a coomttee of HHS, not N OSH

We disagree. The statute requires filing the charter “wth

(...continued)
established to provide “advice and guidance to the Director, N CSH').
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the head of the agency to whom any advi sory committee reports and
wth the standing commttees of the Senate and of the House of
Representatives having legislative jurisdiction of such agency.”
5US C App. 2 8§ 9(c). This language indicates that the rel evant
inquiry is not “who may formthe commttee?” but “to whom does the
commttee report?”

BSC reported to NIOSH, not HHS. N OSH adm tted as nuch when
it stated in its brief that “it is clear fromthe record that the
BSC is a FACA commttee of HHS, established to provide advice to
NNCSH . . . .7 The brief also admtted that BSC (1) “primarily
offers a broad critique of the agency's [ NIOSH s] research agenda,”
(2) “provides ongoing . . . advice to NNIOSH . . . concerning its
entire range of research activities across many different
i ndustries,” and (3) has provided advice to NIOSH on “countl| ess
matters.” Moreover, the fact that the National Cancer
Institute (“NCl”)SSanot her separate agency within HHSSShas its own
“NCI BSC’ that provides advice only to NCI, suggests that the N OSH
BSC was established to provide advice to NIOSH, not HHS. See 62
Fed. Reg. 34762 (June 27, 1997). Accordingly, BSC “reports” to
Nl OSH, and NIOSH violated 8 9(c) in failing to file BSC s charter

with the House Labor Conmmittee.

MARG contends that BSC s authorization was not properly
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renewed. Under 8 14(a)(2)(A) of FACA, an advisory commttee's
authority expires after two years unless the conmttee is “renewed
by appropriate action prior to the end of such period.”
5USC App. 28 14(a)(2)(A. The CGeneral Services Adm nistration
(“GSA"), acting under its authority to prescribe bindi ng managenent
controls applicable to advisory conmi ttees,® has promul gated rul es
defining the “appropriate action” necessary to renew or re-
establish an advisory comittee.
MARG contends that NIOSH failed to abide by these rules and
that BSC s advisory activities therefore violated FACA ' MARG
however, |acks standing to raise the issue of inadequate notice of

renewal or re-establishnment, because it has failed to produce

9 FACA requires the Administrator of GSA to prescribe “administrative
gui del i nes and nanagenent controls applicable to advisory conmittees.” 5
USC App. 2 8 7(c). Al agencies are to follow these regulations. See 41
C.F.R 8 101-6.1002 (1997). See also 5 U.S.C. App. 2 §8 7(a)) (stating that
GSA shall be responsible for all matters related to advisory conmttees.).

10 The agency nust publish notice in the Federal Register when an
advisory conmittee “is being established, used, re-established, or renewed.”
41 C.F.R 8 101-6.1015(a) (1997). Notice of establishment or re-establishment
nmust be given fifteen days before the charter is filed, and notice of renewal
nmust be given, at the latest, contenporaneously with the filing. See 41
C.F.R § 101-6.1015(a)(2) (1997). The regul ation does not authorize
retroactive notice of renewal or re-establishment.

11 NI OSH gave Federal Register notice of the initial establishment of
BSC in 1983, see 48 Fed. Reg. 8588 (Mar. 1, 1983), and a re-establishnment
notice was filed in 1991, extending BSC s authority until February 3, 1993,
see 56 Fed. Reg. 14939 (Apr. 12, 1991). After this date, however, no renewal
or re-establishnent notice appeared in the Federal Register until April 9,
1997. The notice nmade on that date purported to re-establish BSC as of
February 3, 1997. MARG contends that, because the regul ations do not permt
retroactive re-establishnent, see supra note 10, BSC was not properly re-
established until April 9, 1997, and that, even if retroactive re-
establishment were pernmitted, BSC would not have been properly established at
the tinme of the January 14, 1997 neeti ng.
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evidence of aninjury in fact stemmng fromNIOSH s all eged failure
to conply with GSA's notice rules. MARG has not shown that NI OSH s
all eged failure properly to renew or re-establish BSC caused MARG s
menbers to suffer “an invasion of a legally protected interest”
that is both “concrete and particularized,” and “actual or
imm nent, not 'conjectural' or 'hypothetical."'” See Lujan,
504 U. S. at 560.

Even if BSC did not publish its charter renewal notice in the
Federal Register in a tinely fashion, it is undisputed that MARG
and the general public had actual notice that BSC was operati onal
and was going to hold a neeting on January 14, 1997, to-peer review
the Diesel Protocol. The neeting was announced in the Federal
Regi ster nearly a nonth in advance. See 61 Fed. Reg. 66052
(Dec. 16, 1996). MARG nenbers attended the January 14, 1997,
nmeeting and nmade a |engthy presentation. At the neeting, N OSH
specifically announced that the next schedul ed BSC gat heri ng woul d
take place on May 9, 1997 (subsequently changed to April 30, 1997),
and notice of that neeting was tinely published.

Thus, MARG and ot her interested parties had actual notice that
the BSC was continuing to operate; indeed, they were inforned of,
and invited to, every neeting of the commttee. Because MARG was
included in all neetings, and there is no indication that public
monitoring of BSC was significantly thwarted by any technical

violations of the GSA's notice rules, there is no evidence that
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MARG nenbers suffered any injury in fact, and they therefore |ack

standing to assert the claimat hand.

| V.

MARG argues on tw grounds that BSC is not properly
constituted to performthe tasks assigned to it and is thereby in
viol ation of FACA. MARGTfirst asserts that BSCis not chartered to
provide peer review. > Next, it contends that, in light of the
sophi sticated peer review NIOSH is seeking, BSC is neither “ade-
quate[ly] staff[ed]” nor “fairly balanced in terns of . . . func-
tions to be perforned,” as FACA requires.® See 5 U S.C. App. 2

§ 5(b)(5) (adequate staff); 8§ 5(b)(2) (functional balance).

A
MARG i nsists that BSC s charter does not permt it to provide
peer review. The charter does not nention peer reviewsSa term of
art SSand the general |anguage in the charter is not, MARG asserts,
broad enough to cover that function. The charter states that the
group shall, inter alia,

provi de gui dance on [ NIOSH s] research activities rel ated
to devel opi ng and eval uati ng hypot heses, systematically

12 Interpreting a charter is akin to interpreting a contract or statute,
so we review this issue de novo. See Reich, 55 F.3d at 1045.

13 Whet her an advisory conmittee is “adequate[ly] staff[ed]” and
“fairly balanced in ternms of . . . functions to be performed” is a m xed
guestion of |law and fact, which we review de novo. See Sal azar v. Johnson, 96
F.3d 789, 791 (5th Cir. 1996).
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docunenting findings, and dissemnating results

[and] shall [] evaluate the degree to which the research
activities of [NICSH conform to those standards of
scientific excellence appropriate to Federal scientific
institutions in acconplishing objectives in occupational
safety and heal t h.

MARG contends that this |anguage is not specific enough to
cover the highly specialized scientific function BSC was asked to
perform ““IPleer review 1is not just 'advice,' and the D ese

Protocol is not a 'programi or an 'activity. In addition, MARG
observes that BSC has never engaged in peer reviewin its fifteen-
year history, and its annual report? and January 14, 1997, neeting

agenda'® reveal that peer review is not the sort of activity it

¥ Inits 1995 Annual Report, BSC listed the follow ng acconplishnents,
none of which included peer review of N OSH research projects:

Qui dance was solicited and received fromconmittee nmenbers on the
Institute's research programs to ensure scientific quality,
tineliness, and efficacy. At the four neetings this year many

i ssues were di scussed and advice received that will enhance N OSH
progranms, such as increasing intramural research efforts,
expandi ng the NI OSH constituency, prevention of nuscul oskel eta

di sorders, strengthening relations with the Wrld Health

Organi zation and the International Labor Organization, reducing
turn-around tine for criteria docunents, and inproving invol venent
in evaluating changes in the work force, work practices, and

wor kpl ace envi ronnent .

15 The neeting agenda illustrates how different peer reviewis fromthe
activities NIOSH normal |y undert akes:

[A] report fromthe Director of NIOSH and reports on the January
NI OSH OSHA effective ergononics practices conference; N OSH
construction and agriculture progranms; wonen's safety and health
at work; the National Cccupational Research Agenda; review of the
Heal t h Hazard Eval uati on Program and future activities of the
Boar d.

In addition, the Board will consider the August 1995 draft

protocol for the NIOSH National Cancer Institute (NC) [diese

exhaust] study. The Board will provide NIOSH with an assessnent

of the scientific quality of the draft protocol, including a
review of the stated objectives of the study and the nethods proposed to

(continued...)
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normal Iy wundert akes. MARG reasons that because BSC is not
chartered to provide peer review, and because each advisory
commttee nust have a charter that includes a statenment of duties
and functions, see 5 US.C App. 2 8 9(c)(2)(F), BSC is not
aut hori zed to provi de peer review

The | anguage in BSC s charter is sufficiently broad to cover
peer review. Peer review of a study is “advice” on a “research
progrant SSsonet hing the charter expressly authorizes. Sinply
because peer review is a special kind of advice, and the diesel
study a special type of research program does not change the fact
that, in providing peer review, BSC nenbers are advising NI OSH on
its research program “Advice” plainly enconpasses peer review,
and “research progranf plainly enconpasses particul ar studies.®

It is irrelevant that BSC has not heretofore provided peer
revi ew. The |anguage of its charter determnes the charter's
scope, which does not shrink over tine just because BSC does not

i medi ately engage in all the permtted activities.

(...continued)
achi eve those objectives.

61 Fed. Reg. 66052 (Dec. 16, 1996).

16 Moreover, if there were some ambiguity in these terns, the agency's
interpretation of its own conmttee's charter would be entitled to deference.
See Citizens for Fair Uil. Regulation v. United States Nucl ear Regul atory
Commin, 898 F.2d 51, 54 (5th G r. 1990).
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BSC al so was functionally bal anced and adequately staffed to
performthe peer reviewtasks it was assigned. FACA requires that
advi sory commttees be “fairly balanced in ternms of . . . the
functions to be perforned,” 5 US.C App. 2 8 5(b)(2), and have
“adequate staff,” 5 U S.C. App. 2 § 5(b)(5).' Inits inplementing
regul ati ons, GSA has required agencies establishing or renewi ng an
advisory commttee to have a “plan” to attain “fairly bal anced
menbership . . . as appropriate to the nature and functions of the
conmittee.” 41 C.F.R § 101-6.1007(b)(2)(iii) (1997). Anong the
elements of this plan is the requirenent that “[clommttees
requiring technical expertise should include persons wth
denonstrat ed prof essi onal or personal qualifications and experience
rel evant to the functions and tasks to be perforned.”® 41 C.F.R

§ 101-6.1007(b)(2)(iii) (1997).

1
Nl OSH avers that FACA' s fair balance and adequate staffing
requi renents are not justiciable. The weight of the caselawis to

the contrary, however, so we conclude that the functional bal ance

7 At hough § 5(b), which includes the functional bal ance and adequate
staffing requirenents, applies by its own terns to comittees established by
Congress, 8 5(c) applies all relevant requirenents of 8 5(b) to advisory
conmi ttees established by agencies. See 5 U S.C. App. 2 § 5(c).

8 When the function of a committee changes, the plan nust change to
refl ect new y-needed expertise. HHS s General Adm nistrative Manual (“GAM)
requi res that the request for renewal of a charter nust include a discussion
of any “changes between the current and the proposed [renewal] charter,”

i ncluding “any significant change in the commttee's function” or “in
expertise required by nenmbers.” GAM 8 9-00-70(Q (2)(c)(1).

17



and adequate staffing requirenents, while subject to a deferenti al
standard of review, are justiciable.

Judicial review of an agency's conpliance with a statute is
precl uded when the statute is “drawn so that a court woul d have no
meani ngf ul standard agai nst which to judge the agency's exerci se of
di scretion.” Heckler v. Chaney, 470 U.S. 821, 830 (1985).' N CsH
contends that FACA s command t hat an agency “require t he nenbership
of the advisory conmttee to be fairly balanced in terns of the
points of view represented and the functions to be perforned,”
5 USC App. 2 8 5(b)(2), is nonjusticiable because the statute
lays out no standards for determining whether a conmmttee is
“fairly bal anced.”

NlOSH cites a concurring opinion by Judge Silberman, who
observed that “[t]he relevant points of view on issues to be
considered by an advisory conmttee are virtually infinite.”
Public CGtizen v. Nat'l Advisory Committee on M crobiological
Criteria for Foods, 886 F.2d 419, 426 (D.C. Cr. 1989) (per curiam
(Si | berman, J., concurring). He thus opined that the task of

determning what is a fair balance is “a political one” that is

19 gSee, e.g., Brazos Elec. Power Coop., Inc. v. Southwestern Power
Adm n., 819 F.2d 537, 543-44 (5th Cr. 1987) (holding that action of federal
agency in allocating hydroelectric power was not judicially reviewabl e because
the statutory | anguage requiring the agency to “transmt and di spose of such
power and energy in such manner as to encourage the nost w despread use
thereof” did not provide a nmeani ngful standard by which to judge the propriety
of the agency's actions).
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nonj usticiable. 1d.2°

We concl ude that FACA s requirenents that advisory commttees
be fairly bal anced and adequately staffed are justiciable. Relying
primarily on Judge Sil berman's concurring opinion, NNOSH fails to
note that the other two judges disagreed with Judge Sil berman and
found the statutory provisions to be justiciable.?

Anot her panel of that circuit has concluded that the words
chosen by Congress in 8 5 of FACA were intended to be enforced by
the courts. In National Anti-Hunger Coalition v. Executive
Commttee, 711 F.2d 1071 (D.C. Cr. 1983), the court expl ai ned that
courts may enforce FACA's “point-of-view bal ance” requirenentSSa
“bal ance” requirenent that is even nore subjective than is the
functional bal ance requirenent: 22

[ T]he | egislative history makes clear [that] the “fairly

bal anced” requirenment was desi gned to ensure that persons

or groups directly affected by the work of a particul ar

advi sory conm ttee woul d have sone representati on on the

commttee. Wien the requirenent is ignored, therefore,

persons having a direct interest in the conmttee's
purpose suffer injury-in-fact sufficient to confer

20 Accord Fertilizer Inst. v. EPA, 938 F. Supp. 52, 53 (D.D.C. 1996)
(hol ding FACA's “fair bal ance” requirenent to be nonjusticiable).

21 See Mcrobiological Criteria, 886 F.2d at 434 (Edwards, J.,
concurring in part and dissenting in part) (“lIt does not matter that the
"fairly balanced' requirenment falls short of mathenmatical precision in
application, or that it may involve sone bal ancing of interests by the agency.
The presunption in favor of judicial reviewis not altered in the face of a
diffuse statutory directive.”); id. at 423-25 (Friednman, J., concurring).

22 The functional bal ance and point-of -vi ew bal ance requirements are
articulated together in the statute: “[An agency shall] require the
nmenber shi p of the advisory conmittee to be fairly balanced in ternms of the
points of view and the functions to be performed by the advisory comittee.”
5 USC App. 2 8 5(b)(2).
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standing to sue.
ld. at 1074 n.2 (citation omtted). Citing this passage, Judge
Edwards stated in his separate opinionin Mcrobiological Criteria
that “[t] he question of justiciability of clains under section 5 of
FACA is thus not an open issue in this circuit.” M crobiological
Criteria, 886 F.2d at 433 (Edwards, J., concurring in part and
dissenting in part). | ndeed, National Anti-Hunger Coalition
establishes that point-of-view balance is a justiciable
requi renent, and it would seemthat the requirenents of functional
bal ance and avoi dance of i nappropriate i nfl uenceSSrequirenents that
are nore “objective” than is point-of-view balanceSSwould, a
fortiori, be justiciable.?

Finally, NIOSH s brief fails to nention the district court's
opi nion on remand in National Anti-Hunger Coalition v. Executive
Commttee, 566 F. Supp. 1515 (D.D.C. 1983) (order nodifying

judgnent), a case directly on point, in which the court found an

23 District courts within the District of Colunbia Grcuit have strayed
fromthe Mcrobiological Criteria panel's apparent holding. See, e.g.,
Fertilizer Inst. v. EPA 938 F. Supp. 52, 54 (D.D.C. 1996) (finding the fair
bal ance requi renent non-justiciable “[o]n the basis of the record” in that
case); Public Gtizen v. Dep't of HHS, 795 F. Supp. 1212, 1221-22 (D.D.C
1992) (“[T]here are no neani ngful standards by which the Court can review
whet her the FDA Advisory Committee is 'fairly balanced in terns of the points
of view represented and the functions to be perforned.'”). The Fertilizer
Institute court believed the question of justiciability was an open one
because of “the alternative conclusions reached by Judges Sil bernan and
Edwards in [Mcrobiological Criterial.” Fertilizer Institute, 938 F. Supp. at
54 n.3. The court, however, did not explain why it ignored Judge Friednan's
tie-breaking conclusion that the fair balance requirenent is justiciable.
Regardl ess, we follow our sister circuit's |ead and conclude that FACA's § 5
requi renents are justiciable.
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advi sory conmmttee's work to be illegal and ultra vires because the
comm ttee was not balanced in |ight of the functions that had been
newly assigned to it. That opinion denonstrates that the
functional balance requirenent is justiciable, particularly in a
situation in which new y-added tasks rai se questi ons about whet her

the conmttee remmins functionally bal anced. #

2.

I n considering whether a commtteeis fairly balanced in terns
of function, courts naturally have | ooked first at the functions to
be perfornmed.?® Simlarly, courts should consider the functions a
commttee is to perform in evaluating whether it neets FACA' s
adequate staff requirenent. We thus evaluate BSC s functional
bal ance and staffing adequacy in light of the specialized peer
review functions the commttee was asked to undertake. Affording
appropriate deference to the appointing officials, see supra

note 24, we conclude that BSC is functionally balanced and

24 \Wile the functional bal ance and adequate staffing requirements are
justiciable, they are subject to highly deferential review. See
M crobiological Criteria, 886 F.2d at 424 (Friednan, J., concurring)
(“IDleterm nation of howthe 'fairly bal anced' nenbership of an advisory
comittee . . . is to be achieved, necessarily lies largely within the
di scretion of the official who appoints the comittee.”); id. at 434 (Edwards,
J., concurring in part and dissenting in part) (noting that “the difficulty of
determ ning what precisely constitutes a 'fair balance' may incline courts to
be deferential in reviewi ng the conposition of advisory comittees”).

25 See National Anti-Hunger Coalition v. Executive Conmittee, 566 F
Supp. 1515 (D.D.C. 1983) (order nodifying judgnent) (conmittee work was ultra
vires and illegal for |lack of balanced conmttee in light of functions newy
assigned to comittee).
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adequately staffed to peer review the Diesel Protocol.

a.

Nl OSH contends that the proper inquiry is whether BSC is
fairly balanced in terns of all the functions it is to perform
under its charter, not when viewed sinply as a peer revi ewer of the
Di esel Protocol. The agency believes it is not necessary to re-
anal yze BSC s functional balance and staffing adequacy after the
comm ttee has been assigned new tasks. N OSH reasons that, while
MARG says BSC was not fairly balanced in terns of function after it
was gi ven the task of peer-review ng the diesel study protocol, the
statute requires fair balance in terns of all functions, not just
new y added ones. Nl OSH then asserts that BSC is appropriately
bal anced to performall its functions and that the court shoul d not
read the fair-balance requirenent to nmandate re-bal ancing every
tinme an advisory committee is charged with a new task that would
fit under its charter. NIOSHcites Public Ctizen v. Departnent of
HHS, 795 F. Supp. 1212, 1221 (D.D.C. 1992), in which the court
queried, “ls the Court to engage in continuous oversight so that
for each separate 'function' that a particular commttee engages
in, the Court can reassess whether the conmmttee was 'fairly
bal anced' to engage in that function?”

We reject the analysis N OSH suggests and instead adopt the

view that assigning new functions to an advisory committee may
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render it functionally out of balance. Accordingly, the addition
of peer review functions to BSC s duties could have caused it to
fail to neet the functional bal ance requirenent of 8 5. Precedent
and reason support this approach.? Under FACA, agencies shoul d not
be permtted to assign advisory commttees functions that the
comm ttee nenbers do not have the expertise to perform O herw se,
an agency could easily evade FACA by listing, in its advisory
commttee's charter, functions that are so broad as to be
meani ngl ess or are sinply different from the functions actually

assi gned.

b.

Nonet hel ess, we concl ude that BSC conplies with the functional
bal ance and adequate staffing requirenents of FACA 8 5, even when
the new peer review tasks are considered. Agenci es have
consi derabl e discretion to determ ne whet her an advi sory conm ttee
is functionally bal anced and adequately staffed, see supra note 24,
and NI OSH s concl usion that BSC was appropriately constituted to
peer review the Diesel Protocol is sound.

As the district court noted, the nmenbership of BSC includes
scientists with expertise in many fields related to the subject

matter of the Diesel Study: “epidem ol ogy, toxicology, chem stry,

26 See National Anti-Hunger Coalition v. Executive Conmittee, 566 F. Supp.
1515 (D.D. C. 1983) (order nodifying judgnent) (holding that committee's work was
ultra vires and illegal because of |ack of functional balance in |ight of
functions newly assigned to it).
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i ndustrial hygiene, biomarkers and biostatistics.” MARG asserts
that broad scientific expertise is not enough in this case, for the
function of peer-reviewi ng the diesel study protocol requires an
i n-depth know edge of diesel processes, a know edge possessed by
few individuals. W disagree.

The Diesel Protocol is, after all, sinply a plan for how to
conduct a scientific study. The nenbership of BSC thus needed
expertiseinthe scientific nethod, which it undoubtedly possessed.
G ven the deference wth which we review an agency's determ nation
that its advisory commttee is functionally bal anced and adequatel y
staffed, we affirmthe conclusion that BSC neets § 5's functional

bal ance and adequate staff requirenents.

V.

MARG att acks what it perceives as BSC s | ack of “point-of-view
bal ance.”?” FACA 8§ 5(b)(2) states that each advisory conmittee
must have nenbership that is “fairly balanced in terns of the
points of view represented.” 5 US C App. 2 8§ 5(b)(2). The
regul ations i npl enenting FACArequire that the agency overseei ng an
advisory commttee have a “plan” to ensure “fairly balanced
menbershi p” and to ensure that “the agency wll consider a cross-

section of those directly affected, interested, and qualified, as

27 \Wet her an advisory conmittee's menbership is balanced in terns of
poi nt-of -view, as FACA 8 5(b)(2) requires, is a mxed question of |aw and
fact, which we review de novo. See Salazar, 96 F.3d at 791.
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appropriate to the nature and functions of the commttee.” See
41 CF. R 8 101-6.1007(b)(2)(iii) (1997). MARG argues that when
Nl OSH added the new function of providing peer review of a
specific, highly specialized study, FACA and the inplenenting
regulations required NIOSH to ensure participation by those
directly affected by the commttee's work, to guarantee point-of -

vi ew bal ance.

A

As it did with the functional balance and adequate staffing
requi renents, NIOSH first clainms that FACA' s requirenent of a fair
bal ance of points of view is nonjusticiable. For the reasons we
have articulated in response to NOSHSs claim that FACA' s
functional bal ance requirenent is nonjusticiable, we disagree. 1In
particular, it is worth repeating that “[w hen the [point-of-view
bal ance] requirenent is ignored, persons having a direct interest
in the commttee's purpose suffer injury-in-fact sufficient to
confer standing to sue.” National Anti-Hunger Coalition, 711 F.2d
at 1074 n. 2. If aggrieved individuals nay sue to enforce the

requi renent, then the requirenent nust be justiciable.

B
The district court correctly decided that BSC had conplied

wth the point-of-view balance requirenent. The task of the
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comm tteeSSproviding scientific peer reviewsSis politically neutral
and technocratic, so there is no need for representatives fromthe
managenent of the subject mnes to serve on the commttee. BSC,
charged with the scientific task of evaluating a study protocol,
was not called on to nmake policy decisions about m ne regul ati on.
The court thus properly concluded t hat FACA does not require BSCto
i ncl ude managenent representatives fromthe m nes.

Nati onal Anti-Hunger Coalition, 711 F.2d at 1074, supports
this conclusion. There, the court upheld as “uni npeachabl e” the
conclusion that a commttee appointed to study social service
progranms was fairly bal anced, even though “virtually every nenber
of the Executive Conmttee was an executive of a mmjor corporation
and . . . no public interest representatives or beneficiaries of
federal feeding prograns had been appointed.” The court based its
finding of fair point-of-view balance on the fact that the
commttee's goal was to “apply private sector expertise to attain
cost-effective managenent in the federal governnent.” 1d. Gven
t hat goal , public i nt er est representatives and welfare
beneficiaries were not needed. ?®

In arguing that BSC nust include representatives of the

affected mnes, MARG relies on a statenent in a footnote from

28 See also Mcrobiological Criteria, 886 F.2d at 423 (Friednan, J.,
concurring) (“Since the Conmmittee's function in this case involves highly
technical and scientific studies and recomendations, a 'fair bal ance' of
vi ewpoi nts can be achi eved even though the Conmittee does not have any nenbers
who are consuner advocates or proponents of consuner interests.”).
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National Anti-Hunger Coalition: “[Tlhe 'fairly bal anced'
requi renment was designed to ensure that persons or groups directly
af fected by the work of a particular advisory conmttee woul d have
sone representation on the commttee.” 711 F.2d at 1074 n. 2.
MARG s reliance on that case is msqguided. |Its central holding is
precisely contrary to the position MARG advocates; the court
expressly held that an advisory commttee with a narrow, techni cal
mandat e does not have to i nclude representatives of those who m ght
be affected by the commttee's work. See id. at 1074.

MARG i nsists that it is not calling for non-scientists to be
i ncluded on a panel charged with giving scientific advice but is
arguing only that, anong the group of scientific experts,

there should be one or nore highly qualified scientists

and scientific consultants enpl oyed by, retained by, or

at | east recommended by the conpani es and | abor groups

affected by the study. At the very least, there nust be

a strong good faith effort to locate, consider, and

appoi nt such experts.
MARG, however, has pointed to no evidence indicating that BSC s
menbership i s sonehow bi ased toward one particul ar point of view
An entity bringing a point-of-view balance chall enge nust do nore
than sinply say, “The agency didn't cone to us for an expert”; the

chal | enger nust nake sone kind of prima facie showng that the

menbership of the commttee is biased in its point of view

VI .

MARG contends that BSC is not properly constituted to avoid
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i nappropriate influence.? Section 5(b)(3) of FACArequires federal
agenci es to nmake “appropriate provision[] to assure that the advice
and recommendations of the advisory commttee wll not be
i nappropriately influenced by the appointing authority or by any
special interest, but will instead be the result of the advisory
committee's independent judgnent.” 5 US C App. 2 8§ 5(b)(3).
MARG asserts that the potential for inappropriate influence by the
appointing authority is acute in the case of the diesel study peer
review, for NIOSH and HHS have an interest in finding that diesel
exhaust poses a danger; if they so find, they likely will be able
to expand their regulatory authority, budgets, and prestige.

MARG points out that ten of fifteen BSC nenbers who attended
the January 14, 1997, neeting are former HHS enpl oyees or fell ows.
At that tinme, eight nmenbers (a voting majority) were recipients of
a total of nmore than $4 million in active NIOSH NCI grants, and
two-thirds had published or co-authored professional papers and
research articles with each other or with hi gh-ranking Nl OSH or NCl
officials or the researchers involved in the diesel study. I n
addition, two nenbers of BSC who participated in the neeting were,
at that tinme, actively negotiating jobs with OSHA and EPASSt wo

agenci es whose reqgqul atory authority likely will expand if the study

2% et her an advisory comrittee is properly constituted to avoid
i nappropriate influence is a mxed question of |aw and fact that we review
de novo. See Salazar, 96 F.3d at 791.
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concl udes that diesel exhaust is a danger. 3

A

NIOSH did not fail to manage BSC to avoid inappropriate
i nfluence when it permtted participation by fornmer HHS enpl oyees
and grant recipients. The fact that sone BSC nenbers have ties to
HHS does not in itself render them susceptible to inproper
i nfl uence.

Nl OSH i s the maj or sponsor of occupational safety and health
research, and it is therefore not surprising that BSC, whose
menbers are sel ected because they are experts in that field, would
i ncl ude sone persons who had worked for or received a grant from
HHS. Wobrking for or receiving a grant fromHHS, or co-authoring a
paper with a person affiliated with the departnent, does not inpair
a scientist's ability to provide technical, scientific peer review
of a study sponsored by HHS or one of its agencies.3 Moreover, if

HHS were required to exclude from peer review commttees all

30 As before, NIOSH first argues that MARG s claimis nonjusticiable
because the statute does not provi de adequate standards to guide courts in
det ermi ni ng whet her “appropriate provisions” have been taken to avoid
“inappropriate influence.” See Mcrobiological Criteria, 886 F.2d at 429-30
(Si | berman, J., concurring). Again, we follow the Mcrobiological Citeria
majority and hold that 8 5's inappropriate-influence prohibition is
justiciable. See id. at 425 (Friedman, J., concurring); id. at 432-34
(Edwards, J., concurring in part and dissenting in part).

31 See, e.g., Public Gitizen v. National Advisory Committee on
M crobi ol ogical Criteria for Foods, 708 F. Supp. 359, 364 (D.D.C 1988),
aff'd, 886 F.2d 419 (D.C. Gr. 1989) (rejecting assertion that all menbers of
a FACA committee who were enpl oyed by the food industry or who ever worked as
consultants to the industry were anti-regul atory).
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scientists who sonehow had been affiliated wth the departnent, it
would have to elimnate many of those nobst qualified to give

advi ce.

B

While we are nore troubled by the fact that BSC s nenbership
i ncluded two persons who were actively negotiating for enpl oynent
W t h agenci es whose regul atory authority will be directly affected
by the results of the diesel study, we agree with the district
court that this fact alone does not indicate a failure to guard
agai nst inappropriate influence. W disagree with NOSH s claim
that there is no potential for “inappropriate influence” until the
conm ttee nenber is actually enployed by the other agency,?® for it
is while a person is negotiating for a new job that the potenti al
for inappropriate influence is the greatest. Nevert hel ess, we
decline to reverse the determnation that BSC conplied wth
8 5(b)(3). Only two of fifteen BSC nenbers were negotiating with
ot her agencies, and while those agencies may have an interest in
the diesel study's producing a particular result, that interest is

not strong enough to cause BSC to be inappropriately influenced.

32 NNOSH clainms that it conplied with FACA's command to avoid
“inappropriate influence . . . by any special interest” because it required
one enployee to resign after he had accepted a job with EPA, and the enpl oyee
did not accept the job until after the January 14 neeting. As for the other
BSC nenber, there was no inpropriety, N OSH avers, because, although the
nenber was negotiating a job with OSHA at the tinme of the January 14 neeting,
she had neither received nor accepted an enploynment offer from OSHA at that
time.
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VII.

MARG clains that BSC failed on three counts to abide by its
charter and the rules set out in HHS s GAM* First, the January
14 neeting invol ved twenty participants, and the BSCcharter limts
board nenbership to fifteen. Second, the BSC failed to provide
geographic diversity, as required by GAM 8§ 9-00-80(B)(3). Mbst of
the nmenbers of BSC are fromthe East Coast. Finally, BSC did not
abide by GAM § 9-00-80(B)(4)(d), which prohibits service on an
advisory commttee by two persons affiliated with the sane

institution in the sane city.

A
The district court did not err in finding that BSC and N OSH

conplied with the GAM 3 The BSC does have broad geographic

33 MARG s clains of nonconpliance with agency regul ati ons and charter

provi sions rai se questions of law, which we review de novo. See Reich, 55
F.3d at 1045).

34 Even if NIOSH did technically violate the GAM MARG cannot state a
claimfor relief, because the manual is intended solely to govern HHS s
internal administration and does not confer any judicially enforceable

benefits or rights. “[Algencies are not required, at the risk of invalidation
of their action, to follow all of their rules, even those properly classified
as 'internal.'” United States v. Caceres, 440 U S. 741, 754 n. 18 (1979).

See al so Shalala v. Guernsey Mem Hosp., 514 U. S. 87, 99 (1995) (noting that
interpretive rules do not have the force and effect of law); Central Freight
Lines v. United States, 669 F.2d 1063, 1070 (5th Cr. 1982) (holding that rule
was not enforceabl e where agency “did not pronulgate the rule prinmarily to
confer inportant procedural rights”).

MARG adnits that the requirenents in the GAM are sel f-inposed, but it
asserts that even where an agency is not obligated to inpose linmtations on
itself, “having done so [the agency] could not, so |ong as the Regul ations
remai ned unchanged, proceed w thout regard to them” Service v. Dulles, 354
U S. 363, 388 (1957). This principle, MARG asserts, applies to policies set

(continued...)
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representation. There are two nenbers from California, two from
New York, three from Massachusetts, two fromWshington, D.C., and
one each from Connecticut, lowa, Miryland, and North Carolina
Wil e the board's conposition nmay be sonewhat wei ghted toward the
East Coast, the GAMIi nposes no strict geographi c quotas, but sinply
calls for a “broad . . . representation of geographic area”SSa
criterion that BSC neets. See GAM § 9-00-80(B)(3).

The court also did not err in concluding that N OSH did not
vi ol ate t he GAM provi si on banni ng service on an advi sory committee
by two persons affiliated with the sane institution in the sane
city. There is sufficient evidence to support a finding that the
provi sion did not apply because BSC had secured a wai ver under GAM
§ 9-00-80(C)(2).

MARG ar gues that the waiver was not valid because it was not
executed i n advance of the January 14 neeting. MARG notes that the
printed version of the GAMsSt he version initially provided to MARG

and the district courtSSstated that a waiver nust be nmade in

(...continued)

out in agency nmanuals as well as to substantive legislative rules. See Mrton
v. Ruiz, 415 U S. 199, 235 (1974). A fortiori, an agency is required, MARG
argues, to adhere to managenent controls Congress has directed it to adopt and
fol | ow

But MARG is reading Dulles and Ruiz too broadly. In each, the agency's
sel f-inposed rules affected the rights of individuals. As the Ruiz Court
expl ai ned, “Wiere the rights of individuals are affected, it is incunbent upon
agencies to follow their own procedures.” 1d. The regulations allegedly
viol ated here do not affect individual rights by, for exanple, creating
particul ar expectations and reliance interests, and NI OSH and HHS were thus
“not required, at the risk of invalidation of their action, to follow [their
internal rules].” See Caceres, 440 U S. at 754.
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writing before the nenber is appointed. The waiver N OSH secured
was obtained on Mrch 28, 1997SSafter the two “sane town/ sane
institution” menbers had been appoi nted and had participated in the
January 14 neeting.

The district court determned, and the record supports,
however, that the waiver provision had been anended to permt
retroactive execution. N OSH provided the court wth a version of
the GAM dated 1995, that included a handwitten change that
deleted the requirenent that a waiver request be nade prior to
appoi nt nent . Wile this handwitten anmendnent nay seem
guestionable, we cannot conclude that the court clearly erred in
finding that the anendnent was bona fide and that the waiver

therefore was tinely.

B
The district court properly refused to see a substantive FACA
violation in the fact that the BSC neeting included nore
participants than BSC s charter authorizes. Section 9(c) of FACA
prescribes information that nust be included in an advisory
conmttee's charter.® The statute does not, however, require the
charter to indicate how nmany persons may participate on the

commtt ee.

3% See 5 U.S.C. App. 2 § 9(c) (requiring, inter alia, the conmittee's
“of ficial designation,” objectives, scope of activity, supporting agency,
esti mated annual operating costs, nunber and frequency of neetings, and
term nation date).
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Nei t her has MARG cited any HHS regul ati on that inposes such a
requi renent. It sinply avers that NOSH violated a charter
provision it never had to adopt in the first place. This fact
cannot disturb the finding of “substantial conpliance with all

applicabl e regul ations.”

VI,

MARG contends that the district court erred when it denied
injunctive relief because of 1its conclusion that N OSH had
“substantially conplied” with all applicable statutory and
regul atory requirenents. W review a refusal to grant an
i njunction for abuse of discretion. Peaches Entertai nnent Corp. V.
Entertai nnent Repertoire Assocs., Inc. 62 F.3d 690, 693 (5th Gr
1995). In granting or denying injunctive relief, a court abuses
its discretion when it (1) relies on clearly erroneous factual
findings, (2) relies on erroneous conclusions of law, or (3) ms-
applies its factual or legal conclusions. |d. Because, despite
its diligent efforts, the court erred in concluding that N OSH
conplied with FACA's congressional filing requirenents, we renmand
for that court to determ ne the appropriate renedy in |ight of our

| egal anal ysis.

A

The fact that an instance of nonconpliance wth FACA seens
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trivial and inconsequential should not deter the court from
granting sone type of injunctive relief. In FACA Congress nade a
cal cul ated decision that advisory commttees, which weld hefty
i nfl uence, should be structured a certain way. Wile sonme of the
strictures inposed by CongressSSand, pursuant to del egation, the
GSASSmay seemtrivial, Congress believed the rules were necessary
to ensure bal anced, rationally-based decision making. 3

If the courts do not enforce FACA by enjoining the work
product of inproperly constituted conmmttees, FACA wll be
toothl ess, nerely aspirational legislation. “Congress outlined in
detail exactly what procedures were to be used [in establishing and
utilizing advisory commttees], and it is the responsibility of the
courts to see that such laws are carried out.” Al abama- Tonbi gbee
Rivers Coalition v. Departnent of the Interior, 26 F.3d 1103, 1006
(11th Cr. 1994). If FACA has no teeth, the work product of
spuriously forned advisory groups nmay obtain political |egitinmacy
that it does not deserve. See Association of Am Physicians &
Surgeons v. dinton, 997 F.2d 898, 913 (D.C. Cir. 1993). Hence,

sone type of injunctive relief is appropriate.

B

Nonet hel ess, the district court need not automatically bar the

36 Wile sonme of FACA's requirenents may seem “nit-picky,” it is not the
court's place to loosen the statute's requirenents. “If the straitjacket is
too tight, Congress is free to loosen it.” National Nutrition Foods Ass'n v.

Cal i fano, 603 F.2d 327, 336 (2d Cr. 1979).

35



use of all of the BSCs work productSSi.e., grant a use
i njunction”SSas MARG requests. Courts have differed sonewhat on
when a use injunction is appropriate; we join the District of
Colunbia Circuit in concluding that “a use injunction should be the
remedy of last resort.” See Natural Resources Defense Council v.
Pefia, 147 F.3d 1012, 1025 (D.C. G r. 1998).

W reject the approach of the Eleventh Crcuit, which appears
to have adopted a per se rule that use of the work product of a
commttee that violates FACA nust be enjoined to preserve
incentives to abide by FACA's dictates. That court expl ai ned:

[ T]o all owthe governnent to use the product of a tainted

procedure woul d ci rcunvent the very policy that serves as

the foundation of the Act. . . . W find injunctive

relief as the only vehicle that carries the sufficient

remedi al effect to ensure future conpliance with FACA s

clear requirenments. Anything | ess woul d be tantanount to

not hi ng.
Al abama- Tonbi gbee, 26 F. 3d at 1107 (citation omtted).

Under this approach, BSC would be enjoined fromengaging in
further peer reviewuntil it neets all of FACA s requirenents, and
Nl OSH woul d not be permtted to use the “tainted” fruits of prior
peer review activities. Wile the per se rule does exhibit the
virtue of sinplicity, there occasionally my be FACA viol ations
that are either unintentional or so de mnims as not to warrant a
court's attention. The per se rule would require a costly

injunction to issue even when its deterrence benefits would be

m ni mal
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| nstead, we adopt the approach taken in California Forestry
Ass'n v. United States Forest Serv., 102 F.3d 609, 614 (1996),
whi ch reasons that “an injunction [for a FACA violation] m ght be
appropriate in sone cases . . . if the wunavailability of an
injunctive renmedy would effectively render FACA a nullity.” The
court remanded to the district court to determ ne “whether under
the circunstances an injunction would pronote FACA's purposes.”
| d. Simlarly, we remand to the district court to fashion an
injunctive renedy that wll encourage conpliance with FACA' s
strictures while remaining sensitive to its principal purposes of
public accountability and avoi dance of wasteful expenditures.?
Needl ess to say, the district court has broad discretion in

fashioning its injunction.

| X.

In sum we affirmthe determnations that (1) BSC s charter
permts peer review, (2) BSC conplies with FACA §8 5 s functional
bal ance, adequate staffing, and poi nt-of -vi ewbal ance requi renents;
(3) BSC is properly constituted to be free from inappropriate
i nfluence; and (4) BSC conplies with applicable HHS regul ati ons

regar di ng geographic diversity and representation. W dismss, for

37 See Natural Resources Defense Council, 147 F.3d at 1026 (remanding to
the district court to fashion renmedy for FACA violation and instructing court to
consi der principal purposes of FACA, including avoi dance of wasteful expenditures
and public accountability, before granting injunction preventing the use of
mat eri al obtained in violation of FACA).
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| ack of standing, MARG s claimthat NIOSH fail ed properly to renew

or re-establish BSC. W reverse the determ nation that BSC

conplies with FACA s congressional filing requirenents. W renmand
for the district court to fashion an appropriate injunctive renedy

in light of the | egal analysis presented herein.

AFFIRMED in part, REVERSED in part, and REMANDED.
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