UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

97-30742

W LLI AM J. HUFFMASTER, ET AL
Plaintiffs,

HUFFMASTER & ASSOCI ATES, | NCORPORATED
Pl ai ntiff/Appel |l ant,

ver sus

EXXON COMPANY and CDI CORPORATI ON
Def endant s/ Appel | ees.

Appeal fromthe United States District Court
fromthe Mddle District of Louisiana

March 17, 1999
Bef ore H G3 NBOTHAM PARKER, and DENNIS, G rcuit Judges.
DENNI'S, G rcuit Judge:

This appeal calls upon us to interpret a contract between
Huf f master & Associates (“HAI”), a staffing support conpany, and
Exxon Conpany (“Exxon”). Under the contract HAl perforned
engi neering and rel ated services for Exxon with HAl's permanent and
tenporary staff support personnel. Exxon termnated HAI's right to
performservices under the contract and entered i nto new contracts
wth different staffing support conpanies for performance of the
sane services. This litigation ensued. The district court granted
summary j udgnment di sm ssing HAlI's breach of contract clai magainst

Exxon and dism ssed, wunder Rule 12(b)(6), HAlI’s tortious



interference with contract claim against a conpeting staffing

support conpany. W affirm

l.

HAl provi des personnel to performboth permanent and tenporary
engi neering, clerical, and support services for conpanies in and
around Baton Rouge, Loui siana. Beginning in 1975 HAI provided
engi neering and associ at ed services for Exxon’s refinery operations
under a series of contracts. By 1995, 80% of HAI’'s workforce was
dedicated to the performance of services for Exxon. The contract
at issue in this case was entered into by HAl and Exxon on April 1,
1994. Under that contract HAlI agreed to furnish, upon Exxon’s
request, engineering and associated services as described in
Letters of Authorization issued by Exxon. HAI al so agreed to
provide its own supervision and other personnel necessary to
perform such services. Exxon was not required by the contract to
request services exclusively fromHAl or to request any particular
anount of services fromHAI. |In essence, Exxon agreed only to pay
HAI for services perforned in accordance with each Letter of
Aut hori zation or, in the absence of specific reinbursenent terns
therein, pursuant to Exhibit D of the contract entitled, “Paynent
Schedul e, Rei nbur sabl e/ Non Rei nbursi ble Costs.”

Prior to 1995, Exxon obtai ned performance of various services
by tenporary personnel from several conpanies, including CD
Corporation (“CDI”). In late 1992 and early 1993, CDI executives

approached Bill Huffrmaster, the owner of HAI, seeking to purchase

-2



HAI. Huffrmaster rejected CDI's offer.

Exxon maintains that by early 1995, it decided to reduce the
nunber of conpanies providing it with staffing services. On
January 16, 1995, Exxon infornmed HAI that after January 30 Exxon
woul d no | onger request clerical services from HAIl. In a letter
to HAI, Exxon stated that O sten Staffing Services was to becone
Exxon’s sole supplier of staff support and that Exxon antici pated
that the bul k of HAI's forner enpl oyees woul d be enpl oyed by A sten
for this purpose. Thereafter on February 6, 1995, Exxon inforned
HAI  that Spectrum Engineering, Inc. would be providing the
technical staffing services to Exxon; therefore, Exxon would no
| onger require the services of HAIl in the technical area either.
Exxon stated that Spectrum also would seek to “transition” or
enploy HAI's forner enployees. Spectrum Engi neering, Inc. is a
subsidiary of CDI.

Aggrieved by the termnation of HAI's right to perform
services for Exxon and the resulting loss of its business and
enpl oyees, HAI, along with Huf fmaster, comenced this litigation.

HAI and Huffrmaster originally sued only Exxon in the Southern
District of Texas for breach of contract, tortious interference
with contract, and breach of the duty of good faith and fair
dealing. After the action was transferred to the Mddle District
of Loui siana HAI and Huf f mast er anended their conplaint to include
actions against CD for tortious interference with contract.

The district court concluded that Louisiana |aw applied and

dism ssed plaintiffs’ clains against Exxon for reach of contract
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via summary j udgnment and against CDI for tortious interference with

contract under Rule 12(b)(6). Only HAl appeal ed.?

.

Under the Louisiana Cvil Code, “[a] contract is an agreenent
by two or nore parties whereby obligations are created, nodified,
or extinguished.” LSA-C.C. Art. 1906. “Interpretation of a
contract is the determ nation of the common intent of the parties.”
Id., Art. 2045. “When the words of a contract are clear and
explicit and lead to no absurd consequences, no further
interpretation may be nade in search of the parties’ intent.” |d.,
Art. 2046. “Words susceptible of different neanings nust be
interpreted as having the neaning that best conforns to the object
of the contract.” I1d., Art. 2048. “A provision susceptible of
di fferent nmeani ngs nust be interpreted with a neaning that renders
it effective and not with one that renders it ineffective.” |d.
Art. 2049. “Each provision in a contract nust be interpreted in
light of the other provisions so that each is given the neaning
suggested by the contact as a whole.” 1d., Art. 2050. “Wen the
parties intend a contract of general scope but, to elim nate doubt,
include a provision that describes a specific situation

interpretation nust not restrict the scope of the contract to that

1An appel l ate court reviews an order granting sunmary judgnent
de novo. Mont gonmery v. Brookshire, 34 F.3d 291, 294 (5'" Cir.
1994). A dismssal of a conplaint for a failure to state a claim
for which relief can be granted under Rule 12(b)(6) is also
reviewed by an appellate court de novo. Khurana v. lnnovative
Health Care Systens, Inc., 130 F.3d 143, 147 (5'" Gr. 1997).
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situation alone.” |d., Art. 2052. “A doubtful provision nust be
interpreted in light of the nature of the contract, equity, usages,
the conduct of the parties before and after the formation of the
contract, and other contracts of a like nature between the sane
parties.” |d., 2053.

Under the contract, Exxon had the right to specify and request
t he performance of services by HAI.2 Upon receiving such a request
fromExxon, HAlI had the right to performand be conpensated for the
speci fied services.?

The contract does not state or inply that Exxon nust obtain
any service exclusively from HAl or that HAI has the exclusive
right to performany service for Exxon. Accordingly, the contract
provides for the creation of rights and obligations of the parties
only in the event Exxon specifies and requests the performance of
certain services by HAl

The <contract further provides for the nodification or

extingui shnent of the obligations of the parties. Specifically,

2 See Contract, Sec. 4. ["Scope”] A “Wienever Exxon desires
to have Contractor perform Services hereunder, Exxon shall furnish
Contractor wth a Letter of Authorization, which Letter shal
describe the Services to be perforned and authorize Contractor to
proceed therewith. ***” (Capitalizations omtted).

3 See Contract, Sec. 5. [”"Paynment and Invoicing”] A
["Paynment”]“As consideration for the tinmely and satisfactory
performance and conpl eti on of Services by Contractor in accordance
wth the ternms of this Contract, Exxon agrees to pay Contractor the
Contract Price in accordance with (1) specific reinbursenent terns
as identified in each Letter of Authorization or (2) if no such
rei mbursenent terns are contained in the applicable Letter(s) of
Aut hori zation, the attached Exhibit D attached hereto and nade a
part her eof shal | constitute t he paynent basis. ***”
(Capitalizations omtted).
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Sections 25 and 27 of the Contract provide as foll ows:

25. Assunption of the Services

CONTRACTOR agrees that if, in the opinion of EXXON
CONTRACTOR fails at any tine during the performance of
this CONTRACT to provide the | abor, supervision, tools,
equi pnent, or materials necessary for the pronpt
performance of the SERVICES herein contracted for, or
shoul d CONTRACTOR breach this CONTRACT in whole or in
part or fail to use due diligence in the performance
thereof, or should CONTRACTOR not be performng this
CONTRACT i n the manner herein provided, EXXON may, at its
el ection and wthout prejudice to any other renedies
available toit, take over and perform or obtain another
contractor to take over and perform all or any part of
the SERVI CES then remaining unperformed. Should EXXON
take over conpletion of the SERVICES, or obtain another
contractor to do so, EXXON' s sol e obligation shall be to
pay CONTRACTOR, upon conpl etion of the SERVI CES, subject
to other provisions of the CONTRACT, either that
percentage of any noneys due under the CONTACT which
represents the percentage of the SERVICES conpleted by
CONTRACTOR or the full CONTRACT price less all costs and
expenses incurred by EXXON in conpleting the SERVI CES,
whi chever is |ess.

27. Term nation

A EXXON may term nate, at any tine and for any
reason, any part of or all SERVICES by giving
at least twenty four (24) hours’ witten
noti ce to CONTRACTOR speci fying the part of or
al | SERVICES to be termnated and the
effective date of termnation. CONTRACTOR

shall cease work on said part of or al
SERVI CES on the effective date of term nation
but shal | conti nue to prosecut e any

unterm nated part of SERVI CES.

B. | f any part of or all SERVICES are term nated,
EXXON with respect to such SERVI CES shal | pay
CONTRACTOR, pursuant to Exhibit B, only for
SERVI CES perforned and obligations incurred
prior to the effective date of term nation and
for such additional anmounts directly related
to SERVICES performed by CONTRACTOR in
termnating, providing said SERVICES were
aut hori zed in advance by EXXON.
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C. EXXON's sole liability to CONTRACTOR for
term nation shall be determ ned in accordance
with this Article and EXXON shall not be
liable for any other damages i ncluding,
W t hout limtation, | oss of anti ci pated
profits or rei mbur senent for SERVI CES
unper f or ned.

Interpreting each provision of the contract in light of its
other provisions so that each is given the effect and neaning
suggested by the contract as a whole, we conclude that Section 25
provi des Exxon the renmedy, for specified causes (viz., breach of
contract, lack of diligent performance, |ack of neans of pronpt
performance, or inproper manner of performance), to extinguish, in
whole or in part, HAI's right to perform requested services, and
further provides that, in such a case, HAl will be paid either on
t he basis of the percentage of the services conpleted by HAI or the
full contract price less all costs and expenses incurred by Exxon
in conpleting the services, whichever is |ess.

Section 27, interpreted in |like manner, gives Exxon the right,
W t hout cause, to termnate HAlI's right to perform any or al
specified services by giving HAIl at |east 24 hours witten notice
of the services to be termnated and the effective date of
termnation. In the event of term nation under Section 27, Exxon
must conpensate HAlI for services performed and for certain
obligations incurred prior to the effective date of term nation.
In essence, the contract calls for nore favorabl e conpensati on of
HAI in the event of term nation wi thout cause under Section 27 t han

in the case of extinguishnent of obligations for cause under

Secti on 25.



Consequently we disagree with HAI's contentions that the
comon intent of the parties was that Exxon could not termnate
HAl's right to performpast and future requests for services under
the contract except for cause as stated in Section 25, and that
Exxon coul d not termnate, at will or w thout cause, HAI's right to
perform past or future requests for specified services under
Section 27 unless Exxon no |longer had a need for the particular
servi ces designated. HAl di sregards the clear and unanbi guous
words of the contract and reads into it provisions that the parties
did not agree upon. Section 27 ungquestionably authorizes Exxon to
“termnate, at any tinme and for any reason,” i.e., at wll or
W t hout cause, “any part of or all SERVICES [].” That section
pl ai nly says Exxon nmay term nate performance of services by HA
“for any reason” and does not require that Exxon’s right to so
termnate shall depend on whether or not Exxon needs the services.
Further, Section 25 lucidly provides that Exxon may elect to
extinguish HAI's right to performservices for the causes stated in
that section “w thout prejudice to any other renedies available to
it.” This clause, the co-existence of Section 27 that permts
termnation of services by Exxon at wll, and the absence of any
statenent contradictory thereto in Section 25, clearly denonstrate
the parties’ common intent that Exxon should be able to extinguish
HAl's right to performservices “for any reason” under Section 27.
HAl's proffered interpretation, noreover, adds to and bends the
meani ng of the words of the contract so as to provide itself the

exclusive right to perform certain services for Exxon
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extingui shable only for the causes stated in the contract.
However, a reading of the contract as a whol e whi ch renders each of
its provisions effective plainly denonstrates that HAl was nerely
granted the right to performservices as specified and demanded by
Exxon, and that HAI’s right was subject to extinguishnent by Exxon

either at will or for the causes stated by the contract.

Beginning with Kline v. Eubanks, 109 La. 241, 33 So. 211

(1902), the Louisiana courts refused to recognize the tort of
intentional interference with contractual relations. In 9 to 5

Fashions, Inc. v. Spurney, 538 So.2d 228, 234 (La. 1989), however,

the Loui siana Suprene Court overruled Kline v. Eubanks, and held

that all “previous expressions barring absolutely any action based
on a tortious interference wwth contract are annulled insofar as

they conflict with this opinion.” The 9 to 5 Fashions Court gave

many reasons for its decision to overrule its previous cases: (1)
“[A] delictual rule such as Kline v. Eubanks that flatly and
W t hout good reason deprives an innocent person of any renedy for
damage to his contract right caused intentionally and i nproperly by
a corporate official is discordant with the fundanental civil |aw
principle that obliges a person to repair damage caused anot her by
his fault. La.Cv.Code art. 2315." 1d., at 233-234; (2) Louisiana
stood al one anong Anerican states and in opposition to the weight

of opinion in other civil law jurisdictions in refusing to
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recogni ze the tort; (3) The common |aw authorities relied upon by

Kline v. Eubanks had been abandoned by all Anglo-Anerican
jurisdictions; (4) The expression of the Kline court that article
2315 nmust be limted to dangers which were known to the drafters of
the Code at the tine it was drafted was incorrect; (5) Kline and
its progeny had been thoroughly «criticized by doctrinal
conment at or s.

The 9 to 5 Fashions Court specifically recognized only a

corporate officer’s duty to refrain from intentional and
unjustified interference with the contractual relation between his
enpl oyer and a third person and di savowed any intention to adopt
whol e and undi gested the fully expanded common | aw doctrine of
interference with contract.

Because t he Loui si ana Suprene Court has not revisited the tort
of intentional interference with contract since 9 to 5, and the
Loui siana courts of appeal opinions fail to provide consistent
gui dance, HAl urges us to either nmake an Erie-guess as to whether
the Louisiana Suprene Court would decide that HAI has stated a
tortious interference wwth contract cause of action or to certify
that question to the Louisiana Suprenme Court. W need not obtain
a definitive answer to that question, however, to dispose of the
present case.

Assum ng arguendo that the Louisiana Suprene Court would, as
HAl argues, adopt the majority or contenporary Anerican view, HA
still would not succeed in the present case. Under that view,

“Iinterference with enpl oynent or other contracts term nable at w |
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is actionable, since until it Iis termnated the contract is a

subsisting relation, of value to the plaintiff, and presumably to

continue in effect.” Prosser and Keeton on Torts, 8129, at 995-996

(5'" Ed. 1984); See also, 2 Harper, Janes and Gay, The Law of
Torts, 8 6.7, at 311 (2™ Ed. 1986). The mmjority view, however,
also includes a privilege of interference within the bounds of
proper and legitimate busi ness conpetition. Section 768 of the
Restatenent (Second) of Torts (1979) sets forth the terns and
conditions of the privilege with precision as foll ows*

8§ 768. Conpetition as Proper or Inproper Interference

(1) One who intentionally causes a third person not to
enter into a prospective contractual relation wth
another who is his conpetitor or not to continue an
existing contract termnable at will does not interfere
inproperly with the other’s relation if
(a) the relation concerns a mtter
i nvol ved in the conpetition between
the actor and the other and
(b) the actor does not enploy w ongful
means and
(c) his action does not <create or
continue an unlawful restraint of
trade and
(d) his purpose is at least in part to
advance his interest in conpeting

“Cases adopting 8 768 or sone version of the privilege include
OCcean State Physicians Health Plan v. Blue Cross & Blue Shield of
Rhode Island, 883 F.2d 1101, 1113 (1t Cr. 1989), cert. denied 494
U S 1027 (1990); WAl drep Brothers Beauty Supply, I ncorporated. V.
Wnn Beauty Supply Conpany, |ncorporated, 992 F.2d 59, 63 (4" Gir.
1993); C. E. Services, Inc. v. Control Data Corp., 759 F.2d 1241,
1248, 1249 (5" Cir.), cert. denied 474 U S. 1037 (1985); Tata
Consul tancy Services v. Systens International, Inc., 31 F.3d 416,
424-25 (6'" Cir. 1994); A-Abart Electric Supply, Incorporated v.
Enerson Electric Conpany, 956 F.2d 1399, 1405 (7'" Cr.), cert.
denied 506 U S. 867 (1992); Sawheny v. Pioneer Hi-Bred
International, Inc., 93 F.3d 1401, 1409 (8" Cir. 1996); Los Angel es
Land Co. v. Brunswick Corporation, 6 F.3d 1422, 1430 (9" Cr.
1993), cert. denied 510 U S. 1197 (1994); COccusafe, Inc. v. EGG
Rocky Flats, Inc., 54 F.3d 618, 619, 622 (10'" Gr. 1995).
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wi th the other.

(2) The fact that one is a conpetitor of another for the

busi ness of a third person does not prevent his causing

a breach of an existing contract with the other from

being an inproper interference if the contract is not

termnable at wll.
See al so, Prosser and Keeton, supra, at 996 (“Thus a contract at
Wil is usually not protected when the defendant’s interference
wthit is based on any | egitimate busi ness purpose and no i nproper
means is used, as where one enployer hires away enployees of
anot her whose contract rights are termnable at will.”); Harper
Janes and Gray, supra, at 312.

W do not believe that the Louisiana Suprene Court would
recogni ze the contenporary or majority version of the intentional
interference with contractual relations action wthout also
recogni zing and applying the privilege of legitimte and proper
busi ness conpetition that acconpanies that action. Accordingly,
under the facts alleged in HAI's petition, CDl is protected by the
privilege fromliability for interference with contract. Exxon
had the right to termnate its contract wiwth HAl at will: HAl’'s
enpl oyees had the right to termnate their enploynment at wll;
CDI'’s interference wth the contracts at wll was based on
| egitimate business purposes; and there was no allegation of
restraint of trade or wongful neans.

| V.

For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.
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