REVI SED June 21, 1999

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30635

THE PRYTANI A PARK HOTEL, LI M TED;
ALVI N HALPERN, THEONE M HALPERN,
Pl ai ntiffs-Appellees,

ver sus

GENERAL STAR | NDEMNI TY COVPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

June 17, 1999
Bef ore GARWOOD, JONES, and WENER, G rcuit Judges.
WENER, Circuit Judge:

At the core of this appeal are insurance clains for property
damage and business interruption | oss attributable toafire at the
Prytania Park Hotel (“the Hotel”) in New Oleans, owned by
Plaintiffs-Appellees (“the Hal perns”). The insurer of the Hotel,
Def endant - Appel l ant General Star Indemity Conpany (" CGeneral
Star”), appeals the district court’s denial of its notion for a
judgnent as a matter of law (“JM.”) or, alternatively, anewtrial.
Ceneral Star grounds its appeal in nunerous assignnments of error
that it clains adversely affected the jury trial, the resulting
verdict, and ultimately the judgnent in this case.

A principal bone of contention is the district court’s pre-



trial grant of a partial summary judgnent in favor of the Hal perns.
The court held that fire-damaged, custom nade furniture, which was
attached by screws or bolts to the walls of guest roons in the
Hot el (“the Furniture”?), were “[p]ermanently i nstall ed:
[f]ixtures...,” a category of novable property that is listed in
the COVERAGE provision of General Star’s policy (“the Policy”)
anong those that are conponents of the “Building.” The Policy
differentiates between loss to the Building and loss to the
i nsureds’ “Busi ness Personal Property.” By treating the Furniture
as permanently installed fixtures, the <court eschewed the
possibility that it could be “[f]Jurniture and fixtures” which, in
t he COVERAGE provision, are |isted anong the types of novabl es t hat
are conponents the insureds’ Business Personal Property. The
practical effect of this holding, when incorporated by the trial
court intoits jury instructions, was to cause the Furniture to be
valued at its full replacenent cost rather than at its actual cash
val ue as used hotel furniture on the second-hand furniture market.
Consistent wwth this ruling, the jury was instructed to include the
Furniture under the Policy’'s coverage for |oss or damage to the
Building (“the building clainf) — and to use the new, replacenent
val ue of the Furniture in calculating any award of damages for its
| oss —rather than under the Policy’ s coverage for | oss or danage
to the insureds’ Business Personal Property, i.e., the contents of

the Hotel (“the contents claini), at actual cash val ue.

. The Furniture conprised arnoires, night stands,
entertai nnent centers/chests of drawers, desks, wall mrrors, and
hangi ng | uggage racks.



We conclude that in granting this partial sunmary judgnent the
district court erred as a matter of lawin several respects: first,
when it inplicitly rejected General Star’s |legal contention that
the Furniture was not “fixtures” for purposes of the Policy;
second, when it explicitly ruled that the question whether renoval
woul d cause substantial damage to the Furniture or to the Hotel was
not material; and third, when it granted the partial sunmmary
judgnment holding that, for purposes of the insurance coverage
provided by the Policy, the Furniture was permanently installed
fixtures, not furniture and fixtures, and thus conpensabl e under
the building claimat replacenent value. Qur de novo review | eads
us to the opposite result, which we reach in alternative hol di ngs:
(1) The Furniture was not “fixtures” for purposes of the building
claim but (2) if we assune arguendo that the Furniture is
“fixtures,” it was not “permanently installed” and therefore not
includable in the building claim Either way, then, the Furniture
is covered by the Policy only as “[f]Jurniture and fixtures,” an
el emrent of the Hal perns’ Busi ness Personal Property, conpensabl e at
mar ket val ue under the contents claim W therefore reverse the
partial sunmary judgnment which, when translated into a jury
instruction, produced an excessive jury award and thereby
constitutes reversible error. Unfortunately, given the generality
of the jury s non-item zed, g¢global damages awards on both the
bui l ding claimand the contents claim neither we nor the district
court on remand is able to renedy the effects of this error by

rendering a nodified judgnent as to the building and contents



clains. W are thus left no choice but to vacate the judgnent of
the district court on the building and contents clains and renmand
this case for a new trial, consistent with this opinion, on the
entirety of those clains. Finding no reversible error in
connection with the jury’s business interruption award, however, we
affirmthat aspect of the district court’s judgnent.
l.
FACTS AND PROCEEDI NGS

The Hotel sustained afire that caused extensive danage to one
of its several buildings and to contents and conponent parts of
that buil di ng. The fire interrupted the Hotel’s business
operations as well. The Hotel was insured under the Policy, which
provi ded coverage for (1) loss or damage to the Buil ding, defined

as including, inter alia, “[p]ermanently installed: [f]ixtures;

[ Machinery; and [e]qui pnent,” conpensable at replacenent val ue;
(2) loss or damage to the insureds’ Business Personal Property,

defined as including, inter alia, “[f]Jurniture and fixtures,”

conpensabl e at actual cash value; and (3) l|loss of “[Db]usiness
i ncone” resulting frombusiness interruption fromthe tinme of the
fire until the insureds should “as quickly as possible” resune
oper ati ons.

The Hal perns subnmitted (1) the building claimfor $276, 687. 96,
covering the damaged hotel building, including in it all the
Furniture as “[p]lermanently installed: [f]ixtures” at full
repl acenent value; (2) the contents claimfor $85,888.10, covering

busi ness personal property, but not including any of the Furniture



in it; and (3) the business interruption claim for $75, 000. 00,
covering loss of incone resulting frominterrupted occupancy and
operations. Follow ng conpletion of the adjusting process, Genera
Star paid $186, 448.47 on the building claim which payment did not
include anything for the Furniture; $68,273.93 on the contents
claim which included the Furniture at market value under the
“[flurniture and fixtures” elenent of the Hal perns’ Business
Personal Property, and $34,988.00 on the business interruption
claim As these paynents totaled |ess than the aggregate anount
sought, the Hal perns filed this declaratory judgnent and breach of
contract action seeking to recover those portions of their clains
t hat remai ned unpai d.

During the course of the proceedings prior to trial, the
Hal perns and General Star filed cross-notions for sunmary j udgnment
on several issues, including the proper classification of the
Furniture. The district court granted the Halperns’ partial
summary judgnent, as descri bed above, and ultimately instructed the
jury accordingly.

As fate would have it, this particular issue was addressed,
seriatim by three different judges of the Eastern D strict of
Loui siana, the first of whom died after granting the partial
summary judgnent, and the remaining two of whom in turn, declined
to anend or revise it. Al three judges concluded that the
Furniture should be categorized as “[p]ermanently installed:

[f]lixtures,” thus bringing it under the building claimand making

it conpensable by General Star at full replacenent val ue.



On appeal, CGeneral Star advances nunerous assi gnnents of error
regarding the district court’s prelimnary rulings and its conduct
of the trial, including evidentiary rulings and jury instructions.
All such clains of error, save the ones attacking the partial
summary judgnment that held the Furniture to be permanently
installed fixtures, beconme noot for purposes of this appeal in
light of our determnation that the court’s grant of the Hal perns’
partial summary judgnent on the Furniture nust be reversed and the
case remanded for a newtrial on the entirety of the building and
contents clains.? The only survivor of our partial vacature of the
district court’s judgnent, and our reversal and remand, is that
portion of the court’s final judgnent that inplenents the jury's
award of damages for business interruption, which portion we
address briefly below and affirm

.
Anal ysi s

A. St andard of Revi ew

The decision to grant or deny a notion for a new trial is
Wi thin the discretion of the trial court and wll not be disturbed
absent an abuse of discretion or a nisapprehension of the |aw.?3

Under our well known standard, we review sumrary judgnent rulings

2 For the sane reason that neither we nor the district court
can cure this matter with a nodified judgnent, the other itens
included in the building and contents clains nust be dealt with in
a new trial, including, inter alia, the disputes regarding the
t el ephone system |aundry equi pnent, and inprovenents required by
the applicabl e buil ding codes.

3 Mtchell v. Lone Star Ammunition, Inc., 913 F.2d 242, 252
(5" Cir. 1990).




de novo, applying the sane criteria as does the district court.*

B. The Furniture: “Furniture and Fixtures” or “Pernanently
Installed Fixtures”?

1. District Court’s Gant of Partial Summary Judgment

The first of the three district judges to address the central
issue of this diversity case started correctly by turning to
Loui siana | aw. Rather than beginning wwth the Cvil Code, though,
the court quoted the Loui siana Suprene Court’s opinionin Pareti v.

Sentry Indemity Co.® for the general truisns that an insurance

policy is a contract like all others, is the |law between the
parties, is enforceable as witten, and is to be construed as a
whol e without interpreting one portion alone while disregarding
another. The district court nevertheless failed to construe two

key provisions of the Policy in pari materia or in the context of

either the Policy as a whole or its entire COVERAGE provision.
I nstead, the court proceeded next to center its attention on
anot her Loui siana Suprene Court pronouncenent that “[w]ords and
phrases used in insurance policies are to be construed in their
plain, ordinary and popul ar sense.”® This appears to have |l ed the
court to disregard entirely the phrase “[f]Jurniture and fi xtures”
i n the COVERAGE provi sion’ s Busi ness Personal Property section, and
to focus solely on the phrase “[p]ermanently installed: [f]iXxtures”

in the COVERAGE provision’ s Building section, where these itens are

4 Conkling v. Turner, 18 F.3d 1285, 1295 (5'" Gir. 1994).

> 536 So. 2d 417 (La. 1988).

6 Central La. Elec. Co. v. Wstinghouse Elec. Co., 579 So. 2d
981, 986 (La. 1991).




speci fied conponents of the Building. Significantly, the court
never even indicated an awareness that (1) the word “fixtures”
appears in both sections, but (2) the word “furniture” appears in
only one, the Business Personal Property section.

Conti nui ng down this path, the court then proceeded to | ook to
not hing other than the dictionary definitions of the three words
t hat conprise the phrase “permanently installed fixtures” —and to
do so wholly out of context.’ Additionally, this first district

j udge pl aced substantial enphasis on the uncontested fact that the

Furni ture was custombuilt’ for each roomof the hotel...,” even
though that isolated fact is not material to the central issue
under consi deration.?®

Despite observing that there was “di sagreenent as to whet her
renmoval of the furniture would damage the hotel roons and/or the
extent of such damage,” the court nevertheless held that “that
dispute is inmterial to the Court’s decision.” As will be shown,

however, the issue of renoval damage is not just material to our

" Selecting Webster’s Il New Riverside University Dictionary
(1994) as its sole source, the court observed that “permanent” is
defined as “lasting or neant to last indefinitely”; that “install”
is defined as “to set in position or adjust for use”; and “fixture”
is defined as “sonething securely fixed in place.”

8 The court did note correctly, however, that one of the
Hal perns m sspoke in referring to the Furniture as “built-in,”

which it clearly was not. Rather, it is undisputed that the
custombuilt furniture, sonetines referred to by the court and the
parties as “nodular furniture,” was designed for particular

| ocations, was fabricated off prem ses, and was assenbl ed as free-
standing units inside the hotel, where it was then placed in its
i ntended | ocations and bolted or screwed to the walls of the hotel
roons as free-standing units without ever losing its identity
separate fromthe Hot el



alternative reasons for concluding that the partial sunmmary
judgnent was not providently granted; it is the nub of the
question. The genui neness of this dispute is another matter: Its
absence wll loom large in our alternative reasoning, and
ultimately alleviate the need to remand the case for additiona
factual findings regarding the extent of renoval damage, requiring
us instead to reverse the district court’s grant of the Hal perns’
motion for summary judgnent and to grant General Star’s cross
nmotion that, as a matter of law, the Furniture was not permanently
attached to the Hotel.

The second of +the three district judges to consider
categori zation of the Furniture did so in the context of a Mdtion
to Amend the Partial Summary Judgnent, and the third did so in the
context of a Mdtion to Amend Order. Li ke Sisyphus rolling his
stone up the nountainside, CGeneral Star’s repeated efforts to get
the district court to consider the inportance of the juxtaposed
phrases “furniture and fixtures” and “permanently installed

fixtures,” in the context of the Policy s COVERAGE provi si on, never
made it to the top. Neither was CGeneral Star able to get the court

to consider the permanence of the Furniture' s attachnent to the

walls of the Hotel — nore precisely, the extent of the damage
t hat renoval woul d cause —in the court’s deliberations on whet her
the Furniture should be covered under the building claim or the
contents claim

2. De Novo Review of Partial Sunmmary Judgnent

Qur de novo review convinces us that the district court m ssed



the mark all three tinmes. First, the court erred when it rejected
Ceneral Star’s insistence that the neaning of “fixtures” should be
considered in the context of the Policy as a whole, particularly
the entirety of the COVERAGE provision where that word is used
tw ce under di stinguishable circunstances, once in connection with
t he buil di ng and once i n connection with the contents. Second, the
court erred when it deened the physical nature of the Furniture’'s
installation imuaterial, particularly the issue of the extent of
damage that renoval would cause to the Furniture and the walls to
which it was attached. Third, the court incorrectly concentrated
on (1) the Hal perns’ subjective intent to have the Furniture placed
indefinitely or permanently in a particular location wthin
particular hotel roons, and (2) the “custom nmade” nature of the
Furniture. Erroneously assigning probative value to these two
factors appears to have led the court inprovidently to grant, and
tw ce sustain, the partial sumary judgnent erroneously cl assifying
the Furniture as “[p]ermanently installed: [f]ixtures” and thus as
itenms covered under the building claim

a. | nterpretation of the Policy

It is axiomatic that in Louisiana, courts nust begin every
| egal analysis by examning primary sources of law. the State’'s

Constitution, codes, and statutes. Juri sprudence, even when it

rises to the level of jurisprudence constante,® is a secondary | aw

source in Louisiana. Wen the analysis calls for interpreting a

°® See Alvin B. Rubin, Hazards of a Civilian Venturer in
Federal Court: Travel and Travail on the Erie Railroad, 48 La. L
Rev. 1369, 1372 (1988).

10



contract, the Louisiana Cvil Code is the starting point. Init,
the nethodology for contractual interpretation is set forth in
Chapter 13 of Title 1V, Book IIll, consisting of articles 2045
t hrough 2057. Although the initial article of Chapter 13 defines
“[1]nterpretation of a contract” as “the determnation of the
conmon i ntent of the parties, ™ the official 1984 Revi si on Comment
makes clear that such intent is objective in nature, i.e., “what
the parties nust have intended, given the manner in which they
expressed thensel ves in their contract,” not what one or the other
m ght say that he intended. The Code is quick to add, in the next
succeeding article, that “[w hen the words of a contract are clear
and explicit and lead to no absurd consequences, no further
interpretation may be nmade in search of the parties’ intent.”?!?
Clearly, that was the situation faced by the district court inthis
case and faced now by us.

The second district judge to consider the central issue of
contract interpretation nmade nention of article 2047's directive
that “[t]he words of a contract nust be given their generally
prevailing neaning.”® He stopped prematurely, however, when he

failed to consider article 2050's nmandate that “[e]ach provisionin

10 la. Cv. Code Ann. art. 2045 (West 1999) (enphasi s added).

o 1d. cnt. b.

12 La. Cv. Code Ann. art. 2046 (West 1999).

13 La. Cv. Code Ann. art. 2047 (West 1999); see Pareti, 536
So. 2d at 420 (noting that an insurance policy is a contract

gover ned by t he substantive rul es of conventional obligations); see
also Central La. Elec. Co., 579 So. 2d at 983.

11



a contract nust be interpreted in light of the other provisions so
that each is given the neaning suggested by the contract as a
whole.” This rule of interpretation, coupled with the corollary
that “[a] doubtful provision nmust be interpreted in light of the
nature of the contract...,”® lucidly establishes the framework for
construing the Policy.

Usi ng the net hodol ogy of the Cvil Code, we nust anal yze the
COVERAGE provision of the Policy to determ ne whether its clear and
explicit words, when interpreted in light of all its provisions so
as to give each the neaning suggested by the contract as a whole
and in light of the nature of the contract (commercial insurance),
reveal the objective purpose of the agreenent and produce no absurd
consequences. To do so, we turn to the plain neaning of the
| anguage in the Policy’ s COVERAGE subsecti ons —a. The Buil di ng,
and b. Your Business Personal Property —to ascertain whether the
Furniture is a conponent of the Building, entitling the Hal perns to
full replacenent cost, or an elenent of the Hal perns’ Business
Personal Property, entitling themto actual cash value only.

b. Furniture Qua “Furniture”

Despite General Star’s repeated entreaties, the district court
never got past the out-of-context dictionary definitions of the
words “fixtures,” “permanently,” and “installed,” to interpret the
Policy in general and its COVERAGE provision in particular

Al t hough the three defined words are neither technical terns nor

14 La. Cv. Code Ann. art. 2050 (West 1999).
15 1d. art. 2053.
12



words of art, and thus nust be given their generally prevailing
meani ngs, the GCvil Code conmands that words be given those
meanings in the context of the contract as a whole — not in
isolation or in a vacuum This contract is one of commercia
i nsurance involving the Hal perns’ hotel property and business;® it
is not, for exanple, aresidential policy issued by a sophisticated
i nsurance conpany to an inexperienced |ay honeowner. Thus, the
conbi nation of an insurance contract covering a hotel property
essentially places these comercially sophisticated parties in
| egal equi poise, General Star possessing expertise in matters of
i nsurance and t he Hal perns possessi ng expertise in matters of hotel
owner shi p and operati on.

When we conduct such a contextual analysis, we discern a
contractual dichotony between the Policy’ s building coverage and
its contents coverage: Permanently installed fixtures covered under
the building and all other fixtures covered under the contents.
From our reading of the COVERAGE provision as a whole, a clear
schene energes: The first subcategory of novable property included
in the definition of Business Personal Property is “Furniture and
fixtures”; the second subcategory of novable property included in
the definition of the Building is “Permanently installed: (a)
Fi xtures; (b) Machinery; and (c) Equi pnment.” Thus, under the words
of the Policy, the answer to the question, which “fixtures” are
i ncludable in the building claimand which are includable in the

contents claim turns entirely on the permanence of their

16 See id.

13



installation —anything but an i nmaterial question of fact.

In marked contrast to this dual role of “fixtures” in the
Policy’s COVERAGE provision is the singular role of “furniture” in
that provision. Like fixtures, furniture is a specified el enent of

Busi ness Personal Property; but, unlike fixtures, furniture is not

a specified el enent or conponent of the Building. |ndeed, the word
“furniture” is nowhere to be found in the lengthy but clearly
exclusive list of the kinds of novables that can be conponents of
the Building. The structure of the Policy, juxtaposing fixtures
and furniture, leads to the foll ow ng concl usi ons:

(1) The conjunctive phrase “Furniture and
fixtures” in the COVERAGE provi sion’ s Busi ness
Personal Property section denonstrates that
“furniture” and “fixtures” are two different
categories of corporeal novable (personal)
property, each of which is an elenent of
Busi ness  Personal Property and thus is
i ncludable in the contents claim

(2) Wen “permanently installed” in the
i nsured i nmovabl e (bui | di ng), however,
“fixtures” is a category of corporeal novabl es
that is an elenment of the Building; but
“furniture,” whether or not per manent |y
installed, is a category of corporeal novabl es
that is neither expressly nor inplicitly
i ncludable in the definition of the Building;

(3) Ther ef or e, given the inclusion of
“permanently installed fixtures” in the
definition of the Building and the exclusion
of “furniture” from that definition, a

bui I ding cl ai mcan never include “furniture.”
| ncl usi o unius est exclusio alterius.

This construction of the Policy produces a result that is
anyt hing but absurd. The arnoires, night stands, entertainnent
centers/chests of drawers, desks, wall mrrors, and hangi ng | uggage
racks that conprise the Furniture are quintessential articles of

14



furniture. | ndeed, they are never referred to by the Hal perns,
Ceneral Star, or the district court as anything but “furniture.”
| ndi sputably, then, each such item is, in comon parlance, an
article of furniture.

In contrast, fixtures in comrercial establishnments are
nmovabl es that are attached to the prem ses, either tenporarily or
permanently, such as (1) “store fixtures” (display cases, shel ving,
check-out stands, etc.); (2) “bathroomfixtures” (sinks, toilets,
tubs, showers, faucets, towel racks, etc.); (3) “kitchen fixtures”
(ranges, ovens, icemakers, di shwashers, disposals, sinks, faucets,
etc.); (4) “lighting fixtures” (ceiling lights, wall |ights, track
lights, etc.), tonanme but a few. In and of itself, the single act
of attaching an article of furniture to the wall (or floor or
ceiling) of a hotel roomcannot nystically convert such an article
into a fixture, especially not in the context of the COVERAGE
provi sion’s di chotony.

Qur plenary review of the summary judgnent evidence, the
pertinent provisions of the Policy, and applicabl e pronouncenents
of Louisiana |law satisfies us that the Policy (1) differentiates
between “furniture” and “fixtures”; (2) includes both furniture and
fixtures as categories of corporeal novables that are Business
Personal Property; and (3) nakes an exception for fixtures —but
not for furniture —that are permanently installed in the insured
comercial (hotel) building by shifting coverage of such articles
fromBusi ness Personal Property to the Building. Consequently, the

customnmade articles that together conprise the Furniture are

15



“furniture,” as distinguished from*“fixtures,” and as such renmain
Busi ness Personal Property of the Halperns, regardless of their
attachnent to the walls of the Hotel, whether tenporary or
permanent. Under the obvi ous schene of the COVERAGE provision and
i ts buil di ng/ busi ness personal property dichotony, the Furnitureis
i ncludable only in the contents claim not in the building claim

C. Furniture Qua “Permanently Installed: Fixtures”

(i) Permanence of Attachnent

Not wi t hst andi ng t he foregoi ng denonstrati on of howthe Policy
di stingui shes between “furniture” and “fixtures” as separate
categories of corporeal novables, if we assune arguendo that
attachnment to the walls of the Hotel could sonehow convert
furniture to fixtures, the Furniture still could not be included in
the building claimfor one indisputable reason: Its attachnent to
the building was not “permanent.” The summary judgnent evi dence
confirmse that there is no genuine dispute of fact about the
permanence of the Furniture’'s attachnent, the Hal perns’ subjective
intent to the contrary notw thstandi ng.

No one di sputes that the Furniture was customdesi gned, custom
fabricated, customassenbled as free standing units, and installed
at particular locations in particular guest roons within the Hotel;
it was not, however, “built-in.” Neither is it disputed that, at
the tinme of design, the Hal perns intended each piece to remain in
its specific location within each guest room Nei t her the
Hal perns’ preconceived notions of the particular |ocations where

each item of furniture was to be installed, however, nor the

16



custom nmade nature of the Furniture, is material to the question of
t he permanence of the attachnent of such furniture.! The district
court’s focus on the custom nade nature of the Furniture and on the
Hal perns’ subjective intentions regarding its location and
permanence, |led the court astray. For, even if we were to assune
arguendo that the Furniture constitutes “fixtures,” its
includability in the building claimwould turn not on whether the
Hal perns subjectively intended it to be installed “permanently,” or
on the fact that it was customnmade, but on whether its
“installation” was “pernanent.”18

To answer this question, we construe the terns of the Policy
the way we are instructed by the Cvil Code to interpret any
contract in Louisiana —by considering the plain neaning of the
| anguage in the context of the contract as whole, and using the
general ly accepted neanings of the words that are not technica

terms or words of art. Appl yi ng these provisions of the G vi

7 We notice on our own that hoteliers regularly purchase
standard, ready-nade furniture, sonetines expensive and sonetines

not, from manufacturers’ “reps” or catalogues, and have it
installed, either permanently or tenporarily, just as they do with
customnmade furniture. Li kewi se, hoteliers regularly plan to

install each itemof furniture —whether ready-mde or cust om nade
—in particular |locations. The point is that the finest and nost
costly furniture in the world, both antique and nodern, is al nbst
al ways custom nmade yet is al nobst never attached and |ikely never
considered to be “fixtures.”

18 W cannot ignore the conmon experience of today's travelers
who find virtually every item of novable (personal) property in a

hotel room “nailed down” — not just the beds, dressers, night
stands, and TV sets, but |anps, clock radios, mni-bars, and renote
controls for TVs as well. Surely none would contend that these

itenms are “permanently installed fixtures” rather than “furniture
and fixtures.”

17



Code, we attenpt to ascertain the objective intent of the parties
as reflected by the words they have enployed in their agreenent.
We begin with Book I, Things and the Different Modifications of
Omership, specifically Titlel: Chapter 1. Section 2, | MMOVABLES
and Section 3, MOVABLES. In these sections, we find that
i movabl es conprise (1) tracts of |land, ' (2) buil dings and st andi ng
ti nmber,?° (3) novabl e things incorporated into i nmovabl es, ?* and (4)
conponent parts of buildings or other constructions.? To conplete
the property conti nuum we note that novables include (1) things
that can be nobved from one place or another? and (2) materials
until they are incorporated into a building.? Sonmewhere al ong the
conti nuum between | and and bui | di ngs on one end and free-standi ng,
fully peripatetic corporeal novables on the other, |ie novables
that are weither fully incorporated into the structure or
permanently attached to it. Both of these categories of novabl es
becone “conponent parts” of the immovable, one by virtue of

“incorporation,”? and the other by virtue of pernmanent attachnent,

9 La. Cv. Code Ann. art. 462 (West 1999).

20 |d. art. 464.

2L 1d. art. 465 (“Things incorporated into a tract of |and,
a building, or other construction, so as to becone an integral part
of it, such as building materials, are its conponent parts.”).

22 |d. art. 466.

2 |d. art. 471.

24 |d. art. 472.

2 1d. art. 465; Exposé des Motifs, Title |: Things, p. 11
(West 1980) .

18



i.e., “immobilization.”?
If the Furniture had been “built-in,” i.e., had been

constructed in the Hotel by sufficiently incorporating into the

structure itself building materials that |ose their separate
identities and becone integral parts of the building pursuant to
article 465, the Furniture woul d have been a conponent part of the
Hotel and thus includable in the building claim There is no
di spute, however, that such was not the case. Therefore, if the
Furniture is to be accorded “fixture” status and, by virtue of
permanent installation, to be included in the building claim it
must do so within the confines of article 466:

Thi ngs permanently attached to a building or

ot her construction, such as pl unbi ng, heating,

cooling, electrical or other installations,

are its conponent parts.

Thi ngs are consi dered permanently attached if

they cannot be renobved wthout substanti al

damage to thenselves or to the inmmovable to

whi ch they are attached. ?’

To test the Furniture under article 466 for possible inclusion

in the building claim we consider first the article’'s initial

paragraph and its illustrative, ejusdemgeneris list of the kinds

of novabl e things that Loui siana recogni zes as bei ng suscepti bl e of
conponent part status by virtue of permanent attachnent. As the
Furniture is not plunbing, heating, cooling, or electrical, it nust

qualify as “other installations” or be ineligible for conponent

26 la. Civ. Code Ann. art. 466; Exposé des Mdtifs, Title I:
Thi ngs at 12.

27 La. Cv. Code Ann. art. 466.
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part status under article 466. And, not every “other” installation
qualifies: Aninstallation nmust be sufficiently simlar to the four
identified by nane in article 466's illustrative list (plunbing,
heating, cooling, or electrical) to conme within the purview of the

article by virtue of the ejusdem generis naxim 28

This presents the Hal perns’ first hurdle. Each naned type of
installation is sone kind of actively functioning machinery or
equi pnent. In contrast, the itens that conprise the Furniture are
passi ve, non-functioning articles. W need not, however, and

therefore do not, resolve the issue whether the Furniture can

qualify as an article 466 “other installation.” | nstead, we
further assune argquendo that article 466's illustrative |list can be

read that broadly and proceed to address the permanence of the
Furniture’s attachnment. W do so because “[t]hings that are not
permanently attached to a building or other construction remin
novabl es. " 2°

A straightforward reading of article 466 requires that the
per manence of any novable’s installation in “a building or other
construction” neet the definition of “permanently attached” in the
article's second paragraph. Under that definition, the Furniture

can only qualify as “[p]ermanently installed: [f]ixtures” if its

28 See Synmeon Syneoni des Devel opnents in Business Law, 1984-
85, 46 La. L. Rev. 655, 687 (1986)(“[Aln item that neets the
physical test of permanent attachnent described in the second
paragraph [of article 466] would not qualify as a conponent part,
unless it falls into one of the categories of things enunerated in
the first paragraph or [is] sufficiently simlar (‘such as’)
thereto.” (enphasis added)).

2% La. Cv. Code Ann. art. 466, cnt. b.
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renmoval woul d cause “substantial damage” to itself or to the Hotel

In the partial summary judgnent proceedi ngs addressing the
Furniture’s classification, neither party contended that renoval
woul d substantially damage the Furniture itself; however, the
Hal perns did attenpt to dispute Ceneral Star’s contention that
renmoval of the Furniture would not cause substantial damage to the
walls of the Hotel. Qur de novo exam nation of the sunmary
judgnent record convinces us that (1) the issue of “substantial
damage” under article 466's permanent attachnment test is material,
but (2) as a matter of |law, any di spute about the extent of renoval
danmage is not genuine. As such, the district court should have
granted General Star’s notion for partial summary judgnent on this
poi nt .

In his affidavit, Edward M Hal pern, CGeneral Manager of the
Hotel, averred only conclusionally and w thout specific factua

support, that renoval woul d cause substantial damage to the walls

of the Hotel. His bald assertion is unsupported by any details or
factual underpinnings. |In contrast, the affidavit of WIIliam A
Moul ton, an adjuster retained by General Star, is specific and

supported by discrete facts produced from his personal
observati ons. He explained that the Furniture “could easily be
renmoved fromthe hotel by detaching the bolts, and that renoving
the furniture in this way woul d not substantially damge either the
furniture or the building.” He confirns his firsthand observati on,
made during an inspection followng the fire and after renoval of

the Furniture, which reveal ed the presence of no noticeabl e damage
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to the Hotel fromrenoval of the Furniture

On sunmary judgnent, we do not, of course, weigh the evidence
or make credibility calls. W do, however, exam ne the evidence to
determ ne whet her factual disputes exist and, if so, whether they
are genui ne. Here, the Hal perns supported their notion for parti al
summary judgnent with nothing nore than the single, conclusional
and unsupported statenent of M. Edward Hal pern, specul ating that
reversing the screws that held the Furniture in place would cause

substantial damage to the walls. Alone, this bare declaration is

both counterintuitive and insufficient to create a genuine fact
i ssue, particularly when conpared to the adjuster’s uncontradi cted,
firsthand account of his own inspection following the fire, which
reveal ed, at nost, superficial —insubstantial —wall danmage had
occurred when the Furniture was actually unbolted fromthe walls
and renoved.

We are satisfied that the summary judgnment record reflects no
genui ne di spute on the material fact issue of substantial damage by
renmoval : None woul d be expected and none in fact occurred. Thus,
even if the Furniture could be considered to be “fixtures” under
the Policy and an “other installation” for purposes of art. 466, it
was neither permanently attached within the contenpl ati on of that
code article nor permanently installed wthin the contenplation of
the COVERACE section of the Policy. It follows that, even as

“fixtures,” the Furniture is not includable in the building claim?3°

3 This analysis is in accord with Broadnoor Lunber Co. V.
Li berto, 162 So. 2d 800 (La. App. 4" Cir. 1964), which was deci ded
before the adoption in 1978 of the current version of Civil Code
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(ii1) “Societal Expectations”

Presumably in recognition of their inability to denonstrate
that renoval of the Furniture would cause substantial damage to it
or to the Hotel, the Halperns urge us in the alternative to
disregard article 466's bright-line permanent attachnent test and

read our opinion in Equibank v. United States |I.R S.3 as hol ding

that this code article inported into Louisiana |law, for the first
time, a case-by-case “societal expectations” inquiry as the sole
criterion for determning whether a corporeal movable is
i mmobilized as a conponent part of the imovable to which it is
attached, regardless of permanence. We are aware from Equi bank
that the soci etal expectati ons canon sprang —or, nore accurately,
was | aunched —full-grown fromthe forehead of an expert w tness

who testified for the | .R S. during the trial of that case.® This

article 466. That case turned on whether custombuilt furniture
(cabi nets) were “permanently attached” as a result of being screwed
to a strip of plywod which itself was nailed to the studs of the
store building through the plaster onits wall. Relying on forner
article 469, which current article 466 replaced w thout changing
its substance (See La. Cv. Code Ann. art. 466, cnt. e, noting that
former article 469 recogni zed that attached novabl es are conponents
of the building if they “cannot be taken off w thout being broken
or injured, or wthout breaking or injuring the part of the
building to which they are attached,” and further noting that
“[t] he substance of this provision has been reproduced. Louisiana
jurisprudence interpreting Article 469, therefore, continues to be
relevant.”), the court concluded that the custom nade cabinets
coul d be renoved fromthe comrercial building in question “w thout
damage to themor to the wall.” The Broadnoor court therefore held
that the cabinets had not becone conponent parts of the store
bui | di ng.

81 749 F.2d 1176 (5'" Gr. 1985).
32 | n Equibank, the I.R S., as the holder of a tax lien that

encunbered, inter alia, the taxpayers’ New Ol eans nmansion, was
pitted agai nst the hol der of a conventional first nortgage on the
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expert wtness was not, as mght have been expected, a building
contractor, el ectrical contractor, archi tect, or engi neer,
testifying about the extent of collateral damage that renoval of
t he novabl es in question had caused. Instead, the witness was an
expert on Louisiana property |aw, * who had served as the reporter
on the Louisiana Law Institute’s continuing revision project for
the property articles of the Cvil Code when the 1978 revisions to
the subject Code articles were confected and adopted by the
Legi sl ature.

Not wi t hst andi ng t he unanbi guous wor di ng of the revi sed version
of article 466, the Professor urged the district court to hold that
as a matter of |awthe antique chandeliers were not conponent parts
of the mansion in which they had been installed but renmained
nmovabl e property. He did so, though, not by denonstrating that
neither the chandeliers nor the ceilings of the nmansion had
suffered “substantial danage” during the course of renoval
Rather, the Professor posited that, because of “societal

expectations,” such high-ticket itens would not be expected by the
hypot heti cal buyer or seller of such a mansion, or by the borrower
or I ender of a |l oan secured by a nortgage on such a mansi on (or, we

suppose, by the insurer or insured of such a mansion) to be

mansi on. To prevail, the 1.R S had to establish that severa
anti que chandeliers were not conponent parts of the mansion and
t hus not encunbered by the nortgage, but instead renmai ned separate
nmovabl es and were therefore covered by the tax lien.

3%  Professor A N. Yiannopoul os, Eason-W.i nmann Prof essor of
Law, Tulane University Law School, New Oleans, Louisiana
(hereafter, “the Professor”).

24



conponent parts of the mansion, regardless of the permanence or
i nper manence of the attachnment of such chandeliers. From our
opi ni on in Equi bank, we get the inpression that the Professor had
opted to disregard the concept of permanent attachnent as enbodi ed
in the plain wording of article 466 (a concept that presumably
favored his client, given the apparent dearth of trial evidence of
“substantial damage” to the chandelier or the nmansion during
renmoval) and to ground his advocacy instead on “societal
expectations.” He did so by an i nagi native parsing of this article
to visualize an otherwise invisible disjunctive between the

article’ s first and second paragraphs.3 Wthout even adverting to

34 The pedigree of the Professor’s “societal expectations”
canon is nmurky at best. First, there is no harbinger of such a
supervening theory in either the wording of article 466 or the
extensive 1978 official Revision Coments acconpanying that
article. Neither are there clues el sewhere in the Louisiana C vil
Code to suggest such a penunbral presence. True, the Exposé des
Mtifs —witten by the Professor as the introduction to the 1978
revised version of the property articles of the Gvil Code —nakes
one vague allusion to “prevailing ideas in society” but only in
reference to historical G vilian approaches to the drafting of
| egi slation that distinguishes between novabl es and i nmovabl es, not
to the 1978 approach or its ultimte product. See Exposé des
Mtifs, Titlel: Things at 9. Cutting agai nst any thought that the
Exposé des Motifs supports the injection of a societal expectations
test interstitially into the |aw of Louisiana is the statenent in
the second sentence of the next-follow ng paragraph to the effect

that “[i]n contenporary civil law, the distinction rests, in
principle, on physical notions of nobility and on ‘inherent’
characteristics of things.” In addition to this “non-support” in

the Exposé des Mttifs, even the Professor’s own treatise
(Yi annopoul os, Property 2 LOU SI ANA Cl VIL LAWTREATI SE § 22 (1980)
—8 32 in the 1991 Third Edition of that Treatise) provides no
support for the societal expectations test. |In fact only the post-
hoc effort of the Professor’s fell ow academ ci an, Professor Syneon
Syneonides of the L.S. U Law faculty purports to support the
proposition that in 1978 Louisiana had adopted the societal
expectations theory, and even that witing fails to wthstand
careful scrutiny. Witing in the 1986 Louisiana Law Review in an
effort to attribute adoption of the Yiannopoulos theory by the
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the significance of the non-exclusive nature of the ej usdemageneris

list in the first paragraph of article 466 (“such as pl unbing,
heating, <cooling, electrical or other installations”), the
Prof essor cum expert witness interposed his take on the article:
(1) Movables falling into one of the first paragraph’s four

nom nat e categories of installation are conponent parts as a matter

of law, irrespective of the nature or extent of their attachnent to
the structure; (2) all installed novables other than plunbing,
heating, cooling, or electrical are to be tested under the second
paragraph of article 466 for permanence of installation hinging on
whet her they can “be renoved w thout substantial damge to

thensel ves or to the imovable to which they are attached.”

panel in Equi bank, Professor Syneoni des begrudgi ngly acknow edges

that a “literal reading” [Wat other kind of reading are we
supposed to make?] of article 466 requires application of the
“permanent|ly attached” test to all installations, both the four

nom nate categories and all others that are “sufficiently simlar
(‘such as’) thereto.” After thus tipping his hat to plain reading,
however, Professor Syneoni des goes on to describe the | anguage of
article 466 as “a poor choice of words” and to refer to Professor
Yi annopoul os as “the drafter of the article.” Neither statenent is
accurate: Although Professor Yiannopoul os was the reporter on the
project, his and his Advisory Comnmttee's version of the article
was rejected by the Council of the Louisiana State Law Institute.
As reflected in the official mnutes of the neeting of the Council
of the Institute on January 14, 1977, the Council rejected the
Prof essor’s version and adopted in its place a substitute version
drafted instanter by Professor Carlos Lazarus of the L.S. U |aw
faculty. Anything but “unfortunate,” the words were carefully
chosen to inplenent the objective, permanent attachnment criterion
strongly favored by the Council. The Lazarus version, identical to
current article 466, was included in the Institute s conprehensive
revision package submtted to the Legislature and was adopted
verbatim by the Legislature. Nothing in the mnutes of that
meeting of the Council of the Institute or of any of its other
meetings at which the property revision project was discussed

reflects support for adopting a touchy-feely *“societal
expectations” test inlieu of the bright-1line “substantial damage”
test for permanent attachnment and thus conponent part status.
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Unli ke the chandeliers in Equibank, though, which were
electrical installations, the Furniture fits into none of the four
categories of novables listed in the first paragraph of article
466, which categories the Professor considers conponents of the
building as a matter of law. Thus, even if Equi bank were stretched
to constitute our acceptance of the Professor’s “societal
expectations” spin on article 466,% it would avail the Hal perns
nothing: As the Furniture is not plunbing, heating, cooling, or
electrical, but is —at nost —*“other installations,” even the
Prof essor, as the expert wtness, would have us examne the
Furniture not for societal expectations but for the extent of the
damage, if any, that would result fromrenoval. As noted by the

panel in Equi bank:

To conplete the discussion, the Professor
testified that the second paragraph of article
466 covered itens other than those listed in

35 Al though Judge Politz’s opinion in Equi bank has been cited
by other courts as this court’s acceptance of the “societal
expect ations” nethodol ogy advocated by Professor Yiannopoulos, a
careful reading of that opinion denonstrates anything but
acceptance. Wth the |ate Judge Rubin, another eminent Cvilian
scholar, on the panel, Judge Politz tipped his hat (1) to the
unrelated nmention of “prevailing ideas in society” in the Exposé
des Motifs (which Judge Politz well knew, both fromexperience and
fromthe first footnote in the Exposé des Mtifs (“Neither the
Exposé des Mdtifs nor the conmrents contained in Acts 1978, No. 728
are law.”) are at nost instructive), and (2) to the boot-straps
reliance of the witness on his own theory. Judge Politz then
proceeded to turn that theory back on the Professor, denonstrating
that the technical expertise needed to install or renpbve a fine
chandelier —clearly an “electrical installation” —is such that,
even under the societal expectation test, parties such as those in
Equi bank woul d expect the antique chandeliers to go with the
mansi on. Inmplicitly, Judge Politz nerely assuned arguendo the
validity of the position advocated by the Professor and proceeded
to reject his position even when using his own ingaginative
interpretation of article 466.
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the first paragraph. A second paragraph item
was to be considered a conponent part only if
its renoval occasioned substantial damage to
itself or to the imovable to which it was
attached. 3¢
Qoviously, then, it is immterial for purposes of today’s
alternative task of determning if the Furniture, as fixtures, is
suscepti bl e of i nclusion under the building claim whether we begin
our testing under (1) the plain wrding of article 466 (which | ooks
solely to the extent of collateral danmage that would result from
removal ), or (2) the Professor’s creative “societal expectations”
test (which, by his own testinony in Equibank, applies only to
pl unbi ng, heating, cooling, or electrical installations, and | eaves
all “other installations” to be tested for the pernmanence of
attachnment wunder the second paragraph of article 466 and its
“substantial damage” test). For, irrespective of which path we
take, we arrive ultimately at the test for substantial damage on
removal .  And, when we adm nister that test, the Furniture flunks:

There i s no genui ne dispute that neither it nor the Hotel suffered

substanti al damage on renoval . ¥

36 Equi bank, 749 F.2d at 1178.

37 The only elasticity in art. 466's bright-line test for
per manence of attachnent lies in the adjective “substantial” which
nodi fi es “damage”; obviously, the question whether renoval danage
is substantial is a fact-intensive, case-by-case issue which nust

be decided in the context of the case. Still, the test in every
case i s whet her renoval damage is “substantial”; it can never bedin

wth a “societal expectations” test that disregards renoval damage
al together. For exanple, sone renoval danage to a crane and to the
of fshore platformto which it is attached is to be “expected” in
such an industrial context, and in fact was found not to be
substantial by this court, see Coulter v. Texaco, Inc., 117 F.3d
909 (5'™ CGir. 1997). VYet, those sane damages would |ikely not be
expected by owners, borrowers, buyers, sellers, and insurers of a
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Transl ated into the equally clear and unanbi guous | anguage of

t he COVERAGE provision of the Policy, that contract, as the |aw

between the parties, dictates that the Furniture —even if it can
be “fixtures” — is not covered as an elenent of the Building
unless it is “permanently installed.” As the Policy contains no

definition of “permanently,” we nust interpret that word’ s ordi nary
meani ng, but in the context of the entire agreenent and those of
its provisions that work i nterdependently with the one in which the
words are used. Wen we do, we conclude that the only objectively
reasonabl e approach to interpretation is the one provided by
article 466, under which, as we have denonstrated, pernmanence of
attachnment turns solely on the extent of any col |l ateral danage that
woul d occur on renoval. Having concluded that there is no genui ne
di spute as to the material fact that renoval damage, if any, would

fall well short of “substantial,” the conclusion is inescapable
that the Furniture was not “[p]ermanently installed: [f]ixtures”
and thus was not covered as a conponent of the Building. Rather,

the Furnitureis “[f]Jurniture and fixtures,” and thus an el enent of

the Hal perns’ “Business Personal Property.” Cearly, then, the

fine residence, and would alnost certainly be found to be
substantial in the context of antique chandeliers and the ceiling
of a mansion. This, however, is nothing nore than garden-variety
contextual judging, not judicial venturing into the subjectivity of
soci etal expectations ab initio: Courts cannot ignore differences
in context, such as the nature of the installation and the nature
of the building or structure (chandeliers in a mansion vis-a-vis
furniture in a hotel vis-a-vis an industrial crane on an offshore
structure), when testing whether renoval damage is substanti al

Consi dering the “expectations” of the particular industry invol ved
as to what is beyond normally antici pated renoval damage is clearly
di stingui shabl e fromignori ng renoval damage al t oget her and | ooki ng
to soci etal expectations alone to determ ne conponent part status.
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district court should have granted General Star’s notion for
partial summary judgnent to that effect. Exercising our plenary
reviewof the parties’ cross notions for summary judgnent, we grant
Ceneral Star’'s and hold that it owes the Hal perns the current val ue
of the Furniture on the used furniture market as of the date of the
fire.

3. O her Contested d ai ns

Ceneral Star conplains that additional trial court errors
infected the building claim as well as other clains of the
Hal perns’ under the Policy. General Star advances purported errors
inthe court’s treatnent of overhead and profit in the repair work,
and excessive or inproper charges for mllwork, sound board,
electrical, air conditioning, plunbing, telephone system and
denolition. GCeneral Star alsoinsists that the jury’'s award to the
Hal perns’ for | oss of inconme under the business interruption claim
cannot be sustained, relying principally on differences in and
purported problens wth expert W t nesses’ testinony and
cal cul ations nmade in applying their proffered nethodol ogy.

Agai n, because we are unable to “fix” the quantum of the
jury’ s awards for building and contents | osses by nerely reversing
and rendering a nodified judgnent, we are constrained to vacate the
j udgnent of the district court on those clains and remand for a new
trial. Such a trial nust resolve not only the amount of the
Furniture | oss but all other contested aspects of the contents and
building clains as well. W therefore decline to wade in on

Ceneral Star’s conplaints and assignnments of error relating to
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ot her aspects of the contents and building clains. Rather, as a
prudential matter, we | eave themfor conprehensive anal ysis and an
eventual jury verdict, when the case is retried in district court.
W do not disturb, however, the facet of the district court
j udgnent based on the jury's award of business interruption | oss.
Al t hough General Star’s allegations in this regard are non-
frivol ous, we cannot say that the state of the record is such that
no reasonable jury could have reached the business interruption
result reached by the jury in this case. 3%
L1,
Concl usi on

The district court’s denial of General Star’s notion for
partial summary judgnent and grant of the Hal perns’ notion for such
a judgnent, classifying the Furniture as permanently installed
fixtures and instructing the jury to include themin the building
claim constitutes reversible error for the reasons set forth
above. Gven the non-item zed nature of the jury’s awards on the
building claim and the contents claim any ability we mght
ot herwi se have had to correct these errors by rendering a nodified
judgnent is stym ed. We therefore vacate the judgnent of the
district court to the extent it awards damages under the buil ding

claimand the contents claim and remand this case for a newtri al

%8 See Boeing v. Shipman, 411 F.2d 365, 374 (5" Cir. 1969)(en
banc) (“[1]f there is substantial evidence opposed to the notions
[for a JM.], that is evidence of such quality and weight that
reasonable and fair-mnded nen in the exercise of inpartial
j udgnment m ght reach different conclusions, the notions should be
denied....”), overruled on other grounds, 107 F.3d 331 (5" Cr.
1997) .
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on those clains, with instructions that the jury be charged that,
as a matter of law, the Furniture is Business Personal Property of
t he Hal perns and thus i s conpensable as used furniture, at its fair
mar ket val ue, as of the date of the fire. Al other aspects of the
bui I ding claimand the contents clai mshall be accorded fresh-start
treatnent inthe newtrial. The district court’s original judgnent
is affirmed, however, to the extent of its award to the Hal perns
for | osses covered under the business interruption provisions of
the Policy.

AFFIRMED in part; REVERSED and RENDERED in part, VACATED and
REMANDED in part, for a newtrial.
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