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UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 97-30587
(Summary Cal endar)

ERI C SM TH,

Pl ai ntiff-Appellee,

ver sus

STEVE BRENCETTSY, Lieutenant, ET AL

Def endant s

JOHN P VWHI TLEY, Warden

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

Novenber 5, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
EMLIOM GARZA, Crcuit Judge:
Eric Smth, an inmate at Louisiana State Penitentiary at

Angola (“LSPA"), brought suit pursuant to 42 U S C. 8§ 1983 and



state tort |aw against LSPA guard Steve Brengettsy,! LSPA Warden
John Whitley and others after Brengettsy all egedly stabbed Smth.
The magi strate judge deni ed summary judgnent on Smth’'s failure-to-
supervise claim against Witley. Wiitley now brings an
interlocutory appeal fromthis denial of summary judgnent, arguing
that he is entitled to qualified imunity. W dismss for |ack of
jurisdiction.
I

Brengettsy allegedly stabbed Smith in the stomach on January
10, 1993.°2 Prior to the stabbing, Brengettsy also allegedly
verbal |y abused and threatened Smth for approximtely two weeks.
In response to the verbal abuse and threats, Smth attenpted to
seek the help of another guard, Lt. Stanley Giffin, and
Brengettsy’s shift supervisor, Major Foster Andrews, but both
refused to becone involved. Smth also wote several letters to
War den Wit ey seeking assistance. Smith allegedly wote his first

letter to Wiitley on Decenber 6, 1992, but no letter witten on

. Smth msspelled Brengettsy’'s nanme in his conplaint as
“Brencettsy.” This opinion wll correctly spell his nanme as
“Brengettsy.”

2 These facts are largely drawn fromWitley s “Statenent
of Undisputed Facts,” attached to Witley's notion for summary
judgnent filed in accordance with Local Rule 2.10 of the Mddle
District of Louisiana. Smth's failure to oppose Wiitley's notion
for summary judgnent neans that these facts are admtted for
pur poses of review of the denial of summary judgnent, except to the
extent that the “facts” in the “Statenent of Undi sputed Facts” are
contradicted by “facts” in other materials attached to his notion
for summary judgnent. See Gaspard v. Anerada Hess Corp., 13 F.3d
165, 166 n.1 (5th Gr. 1994).
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that date appears in Smth's prison file, and Wiitl ey deni es ever
receivingthis letter. Smth sent, and Wiitley admts to receiving,
two other letters, dated Decenber 23, 1992 (the *“Decenber 23
letter”), and Decenber 31, 1992 (the “Decenber 31 letter”). 1In the
Decenber 23 letter, Smth requested assi stance fromWitl ey because
he was “constantly being verbally abused by” Brengettsy. |In the
Decenber 31 letter, Smth again requested Wi tley' s assistance in
getting Brengettsy to “back off with his treats (sic), and verba
abuse to ne.” The Decenber 31 letter also stated that “[my
conpl aint was brought to his co-worker Lt. Giffin, after hearing
what | had to say, Lt. Giffin, said to ne it was between Lt.
Brenocesty (sic) and ne to work-out.” Both letters concluded with
a plea for Wiitley to investigate Brengettsy. Smith also sent a
fourth letter, dated January 6, 1993, but this letter did not
arrive until January 12, 1993, after Brengettsy allegedly stabbed
Smth. Witley apparently took no acti on based upon these letters.

Smth thereafter brought suit pursuant to 42 U S C § 1983
agai nst Brengettsy, Giffin, Andrews, Witley, and the State of
Loui si ana through the Departnent of Public Safety and Corrections,
alleging violations of his rights under the Ei ghth and Fourteenth
Amendnents of the U S. Constitution and pendent state | aw cl ai ns.
Wth regard to Wiitley, Smth clained that Whitley's failure to
i nvestigate and to supervi se Brengettsy enabl ed Brengettsy to stab
him (“failure-to-supervise clainf). The district court referred
the case to a magistrate judge, and based upon the nagistrate's
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recomendation, the court dismssed all clainms and defendants
except the failure-to-supervise claim against Witley and the
Ei ghth Anendnent and state tort |aw clains against Brengettsy.
Wiitley then filed a notion for summary judgnent, asserting
qualified imunity,2® which Smth failed to answer. The nmagistrate
deni ed sunmary j udgnent because she found that the evidence Witl ey
attached to his summary judgnent notion was not properly
aut henti cated and because Witley had failed to aver that he was
not aware of Smth’s conplaints. Wiitley tinely appealed the
magi strate’s denial of summary judgnent.
I

W review the denial of a summary judgnent notion de novo,
viewi ng the evidence in the |ight nost favorable to the nonnovant.
See Nerren v. Livingston Police Dep’t, 86 F.3d 469, 470 & n.1 (5th
Cr. 1996). Summary judgnent is appropriate where “there is no
genui ne issue of material fact and [] the noving party is entitled
to judgnent as a matter of law” FeD R Qv. P. 56(c). To win
summary judgnent, the novant nust show that the evidence in the
record would not permt the nonnovant to carry its burden of proof

at trial. See Celotex v. Catrett, 477 U. S. 317, 327, 106 S. C

3 Brengettsy filed a sunmary judgnent notion on the state
tort law clainms on grounds that Smth had failed to exhaust his
state admnistrative renedies, but did not file a notion for
sunmary judgnent on the Eighth Anmendnent claim The magi strate
granted Brengettsy summary judgnent on the state tort |aw clains.
As Brengettsy has not brought an interlocutory appeal, we will not
di scuss the remai ning Ei ghth Arendnent cl ai m agai nst him
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2548, 2554, 91 L.Ed.2d 265 (1986). When the novant neets this
burden, the nonnovant seeking denial of the notion nmust set forth
specific facts showi ng a genuine issue for trial. See Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 250, 106 S. . 2505, 2510, 91
L. Ed. 2d 202 (1986). A di spute over a material fact is genuine “if
the evidence is such that a reasonable jury could return a verdi ct
for the nonnoving party.” |d. at 248, 106 S. C. at 2510.
“Material facts” are those “that mght affect the outcone of the
suit under the governing law.” Id.
11

Before | ooking at the nerits of this interlocutory appeal, we
first examne the basis for our jurisdiction. See Behrens wv.
Pelletier, 516 U.S. )), 116 S. C. 834, 842, 133 L.Ed.2d 773 (1996)
(holding that where there are issues of |aw separable from the
merits of a claim a court of appeals has jurisdiction to review
t hose i ssues of lawon interlocutory appeal, even when the district
court denied sumary judgnent on the basis that material disputes
of fact remain); Johnson v. Jones, 515 U S. 304, 313, 115 S. O
2151, 2156, 132 L.Ed.2d 238 (1995) (holding that when the only
i ssue presented on interlocutory appeal is whether the evidence
coul d support a finding that an official’s conduct violated clearly
established |aw, a court of appeals lacks jurisdiction to review
the denial of summary judgnent). The nagistrate denied Wiitley’'s

nmotion for summary j udgnent based on qualified inmunity because she
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found that the evidence Wiitley attached to his summary judgnent
motion was not properly authenticated and because Witley had
failed to introduce an affidavit averring that he was not aware of
Smth s conplaints. Assum ng, arguendo, that these evidentiary
probl ems can be overlooked, we have jurisdiction to consider
Whitley' s contention that issues of |aw separable fromthe nerits
exi st. See Behrens, 516 U S at )), 116 S. . at 842; Cantu v.

Rocha, 77 F.3d 795, 802 (5th Gr. 1996).

|V

In the wunderlying suit in this case, Smth clainms that
Wiitley’'s failure to supervise Brengettsy enabled Brengettsy to
stab him* A supervisory official may be held |iabl e under section
1983 for the wongful acts of a subordinate “when [the supervisory
official] breaches a duty inposed by state or local law, and this
breach causes plaintiff’s constitutional injury.” Sinms v. Adans,
537 F.2d 829, 831 (5th Cr. 1976). To hold a supervisory official
so liable, the plaintiff nust showthat: (1) the supervisor either
failed to supervise or train the subordinate official; (2) a causal
link exists between the failure to train or supervise and the

violation of the plaintiff’s rights; and (3) the failure to train

4 It was clearly established prior to the stabbing that
“the treatnment a prisoner receives in prison. . . [is] subject to
scrutiny under the Eighth Amendnent.” Helling v. MKinney, 509

US 25 31, 113 S. . 2475, 2480, 125 L.Ed.2d 22 (1993). Not
surprisingly, Wiitl ey does not contend that the prohibition agai nst
Brengettsy' s all eged actions was not clearly established.
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or supervise anounts to deliberate indifference. H nshaw v.
Doffer, 785 F.2d 1260, 1263 (5th Gr. 1986). For an official to
act with deliberate indifference, “the official nust both be aware
of facts fromwhich the inference could be drawn that a substanti al
ri sk of serious harmexists, and he nust also draw the inference.”
Farmer v. Brennan, 511 U S. 825, 837, 114 S. . 1970, 1979, 128
L. Ed.2d 811 (1994); WIlson v. Seiter, 501 US 294, 111 S. .
2321, 115 L. Ed. 2d 271 (1991).

Whitley raises three | egal argunents that are separable from
the nerits of this case. Witley first argues that Smth' s letters
were not specific enough to apprise him that Brengettsy posed a
“substantial risk of serious harnmi to Smth. Whitley further
argues that wunder Farner, his failure to investigate Smth’s
letters was an objectively reasonable response to Smth's letters
as a matter of |aw because over six thousand conplaints are filed
annual ly at LSPA. Finally, Whitley argues that because Smth bears
the burden of proof on sunmary judgnent of showing that Witley
actually drew the inference that Brengettsy posed a “substanti al
ri sk of serious harnf to Smth, Farnmer, 511 U. S. at 837, 114 S. C.
at 1979, he is entitled to summary judgnent as a matter of |aw

Whitley first argues that he is entitled to summary judgnent
because Smth's letters did not sufficiently apprise him that
Brengettsy mght stab Smth. Whitl ey contends that a conpl aint

letter “must contain an unusually high degree of specificity and
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corroboration” in order to serve as the basis for a failure-to-
supervi se claim because over 6,000 conplaints are filed at LSPA
each year and that he cannot be expected to look into each and
every conplaint. As an initial matter, Witley provides no |egal
support for this argunent. Moreover, while a prisoner normally
must conpl ain about a specific threat to a supervisory official in
order to give actual notice to that official, see, e.g., MG II v.
Duckworth, 944 F.2d 344, 349 (7th Gr. 1991), overruled on other
grounds by Farner, 511 U S. 825, 114 S. C. 1970, we have never
required that a supervisory official be warned of the precise act
t hat the subordi nate official subsequently conmts. See, e.g., Rosa
H v. San Elizario Indep. Sch. Dist., 106 F.3d 648, 659 (5th Gr.
1997). Rather, all that we (and the Suprene Court) have required
is that “the official . . . be aware of facts from which the
i nference could be drawmn that a substantial risk of serious harm
exists.” Id. (citing Farmer, 511 U. S. at 837, 114 S. . at 1979).
On interlocutory appeal, however, we |lack jurisdiction to resolve
the factual question of whether Smth's letters were specific
enough to satisfy this standard. See Johnson, 515 U. S. at 313, 115
S. . at 2156.

Whitley next argues that his failure to investigate Smth’'s
letters was an objectively reasonable response because over six
t housand conplaint letters are filed annually at LSPA. |In Farner,

the Suprenme Court stated that “prison officials who actually knew
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of a substantial risk to inmte health or safety may be found free
fromliability if they responded reasonably to the risk, even if
the harmultimately was not averted.” 511 U S. at 844, 114 S. C.
at 1982-83. Wiitley presents no authority to support his argunent
that the nunber of prisoner conplaints itself nakes a failure to
investigate an objectively reasonable response to a specific
conplaint and indeed, the nunber of prisoner conplaints would
appear to cut both ways in determning the reasonabl eness of a
prison official’ s response. Mbreover, based on Farner, Witley can
escape failure-to-supervise liability by showng that he nade a
reasonable response to Smth's conpl ai nt; however, t he
reasonabl eness of a response in these circunstances is a question
for the trier of fact that we cannot address on interlocutory
appeal . |d.

Wi tl ey al so argues that he shoul d be granted sunmary j udgnent
because he clains that Smth has failed to prove that he “had in
fact received [the letters] and was aware of them” This argunent
is apparently based on |anguage from Farnmer that in order to
establish deliberate indifference, the supervisory official “nust
al so draw the inference” that a prisoner faces a substantial risk
of serious harm 511 U.S. at 837, 114 S. C. at 1979. |In Farner,
the Supreme Court explained how a plaintiff can show that a
supervisory official actually drew this inference:

[wW] hether a prison official had the requisite know edge
of a substantial risk is a question of fact subject to
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denonstration in the usual ways, includinginference from

circunstantial evidence, . . . and a factfinder may

conclude that a prison official knew of a substanti al

risk fromthe very fact that the risk was obvi ous.

ld. at 842, 114 S. C. at 1981 (internal citations omtted).
Therefore, Smth can satisfy his burden of showng on summary
judgnent that Whitley actually drew the inference that Brengettsy
posed a “substantial risk of serious harnf to Smth by pointing to
facts in the record suggesting that Witley had the requisite
know edge of a substantial risk. | d. Whet her a supervisory
official actually drew this inference then becones a factual
question that a court of appeals lacks jurisdiction to hear on
interlocutory appeal. See Johnson, 515 U. S. at 313, 115 S. C. at
2156; Newton v. Black, 133 F.3d 301, 308 (5th Cr. 1998) (“Wether
a prison official had the requi site know edge of a substantial risk
is a question of fact.”). Because of the disputed facts in this
case, we lack jurisdiction on interlocutory appeal to decide
whet her Whitley actually drew this inference. Id.

Wi tl ey al so nakes one ot her argunent, an argunent that i s not
separable fromthe nerits of this case. He argues that he | acked
a sufficient awareness of facts suggesting that Smth “faced a
substantial risk of serious harm” According to Wiitley, Smth
wote at |east four letters to Wiitley requesting protection from
Brengettsy. Witley attached two of these letters, the Decenber 23
letter and the Decenber 31 letter, as exhibits to his summary

j udgnent notion. The Decenber 23 letter asked for Witley's
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assi stance because Smth allegedly was “constantly being verbally
abused” by Brengettsy. The Decenber 31 l|letter again requested
Whitley' s assistance in getting Brengettsy “to back off with his
treats (sic), and verbal abuse.” The Decenber 31 letter also
stated that “[nly conplaint was brought to his co-worker Lt.
Giffin, after hearing what | had to say, Lt. Giffin, said to ne
it was between Lt. Brenocesty (sic) and ne to work-out.” Bot h
letters concluded with a plea for Witley to investigate
Brenget t sy. Whitley' s argunent in effect invites this court to
rewei gh the district court’s determ nation that a genui ne i ssue of
material fact exists with regard to whether Witley acted with
deli berate indifference. W lack jurisdiction to hear this
argunent on interlocutory appeal. See Johnson, 515 U S. at 313,
115 S. C. at 2156.
\%

I n concl usi on, none of the separable |egal issues identified
by Whitley are sufficient for us to grant summary judgnent in his
favor. Therefore, because the district court determned that a
genui ne dispute of material fact exists with regard to whether
Wiitley acted with deliberate indifference, we dismss Witley's
interlocutory appeal for |ack of jurisdiction. See Naylor v. State
of La., Dep't of Corrections, 123 F.3d 855, 857 (5th Cr. 1997);
Hale v. Townley, 45 F.3d 914, 918 (5th Cr. 1995).

For the foregoing reasons, Witley s interlocutory appeal is
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DI SM SSED for |ack of jurisdiction.
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