REVI SED, March 16, 1998
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 97-30547

JOHN W PATTOCN,
Pl ai ntiff-Appellant,
vVer sus
JEFFERSON CORRECTI ONAL CENTER; HARRY LEE, Sheriff of Jefferson
Pari sh; ERNEST V. RICHARDS, |V, Judge, D vision B;
KAREN MORGEN, Assistant District Attorney; PAT HAND, |11,
Assistant District Attorney; and SUSAN D. RUSHI NG Lt. Detective,
JPSO,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

March 13, 1998

Before JONES and SMTH, Ci rcuit Judges, and FITZWATER, District
Judge. ”

FI TZWATER, District Judge:

We decide in this appeal whether dismssal of a 42 US. C 8§
1983 action as frivolous is a strike within the neaning of the
“three strikes” provision of the Prison Litigation Reform Act of
1995 (“PLRA"), 28 U.S.C. 8 1915(g), when the suit is al so construed
to all ege a habeas claimand is in part dism ssed wi thout prejudice

for failure to exhaust state court renmedi es. Because we hol d t hat

"District Judge of the Northern District of Texas, sitting by
desi gnati on.



it is acountable strike, and because under this interpretation of
§ 1915(g) plaintiff had three strikes prior to filing this appeal,
we conclude that he is precluded fromappealing in forma pauperis
(“I'FP"), and we dism ss.?2
I

Plaintiff John W Patton (“Patton”), Texas prisoner # 751103,
brought this §8 1983 action, alleging that his constitutional rights
were violated when prison officials placed himin admnistrative
segregation after they were advised that he had witten a
threatening letter.? Patton sued six defendants, including a
sheriff, a state judge, two assistant district attorneys, and Susan
D. Rushing (“Detective Rushing”), a detective enployed by the
Jefferson Parish Sheriff's Ofice. He maintained that Detective
Rushing and another individual had fabricated the threatening
correspondence for the purpose of interfering wiwth child custody
proceedi ngs in which he was involved. According to Patton, he
m ssed a court hearing because he had been placed in | ockdown.

The district court dismssed Patton’s clains against all
def endants except Detective Rushing. The nmagistrate |judge
recomended that the action against the detective be
admnistratively closed, wthout prejudice to reopening the case

follow ng Patton’s rel ease from Texas custody. The district judge

2\ reserve the larger question whether, under the plain
| anguage of 8§ 1915(g), a frivol ous habeas claimby itself counts as
a strike for purposes of § 1915(Qq).

SAt the tinme he filed suit, Patton was an i nmate confi ned at
the Jefferson Parish Correctional Center located in G etna,
Loui si ana.



adopted the recomendation, stayed the case against Detective
Rushi ng, and adm ni stratively closed the action subject to Patton’s
right toreopenit wthin 30 days of his rel ease. Patton appeal ed,
and we vacated and remanded the indefinite stay order for
reconsideration. Patton v. Jefferson Correctional Cr., No. 95-
31055, 106 F.3d 397 (5th Gr. Jan. 13, 1997) (unpublished opi ni on)
(per curiam.*

Follow ng remand, the district court revoked Patton’s |FP
status. The court concluded that because Patton had filed at | east
five actions that had been di sm ssed as frivol ous, he was barred by
8§ 1915(g) from proceeding |FP. The court held that Patton’s
conplaint against Detective Rushing would be dismssed wth
prejudi ce unless Patton paid the appropriate filing fee within 30
days. Patton objected to the order and did not pay the fee. The
district court overruled Patton’s objections and dism ssed his
lawsuit for failure to prosecute. Patton |ater noved for | eave to
pay a partial filing fee and to continue his case in the district
court IFP. The district court construed the notion as a notice of
appeal and a notion to proceed |IFP on appeal. Based on its prior
deci sion revoking Patton’s | FP status pursuant to the PLRA's “three
stri kes” provision, the court denied Patton’s requests for |eave to

appeal IFP and to pay a partial filing fee.

‘W remanded for reconsideration in light of Mhammuad v.
Warden, Baltinore Gty Jail, 849 F.2d 107, 112-13 (4th Gr. 1988),
in which the Fourth Crcuit held that an indefinite stay should
only be considered as a last resort after all other alternatives,
such as securing the prisoner’s presence at trial and trial by
deposition, have been rejected. Id., slip op. at 1.
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Patton appeals the orders dism ssing his action and denyi ng
himleave to appeal. He also noves for |eave to appeal IFP and to
appeal upon paynent of a partial filing fee.

|1

The PLRA contains a so-called “three strikes” provision, which

st at es:
In no event shall a prisoner bring a civil
action or appeal a judgnent ina civil action
or proceeding under this section if the
prisoner has, on 3 or nore prior occasions,
while incarcerated or detained in any
facility, brought an action or appeal in a
court of the United States that was di sm ssed
on the grounds that it is frivolous,
malicious, or fails to state a claim upon
whi ch relief may be granted, unless the
prisoner is under imm nent danger of serious
physi cal injury.
28 U. S.C. § 1915(g). W nust decide whether Patton already had
three strikes against himprior to filing the instant appeal.

One of the necessary strikes is easily discernible fromthe
record. In Patton v. New Oleans Police Dep’t, Cvil Action No.
93-3074 (E.D. La. Nov. 17, 1993), Patton alleged that he had been
the victimof an arned robbery. He sued two New Ol eans police
of ficers pursuant to 8 1983, alleging that they violated his rights
by failing to arrest the perpetrators. At the tine he filed suit,
Patton was incarcerated in a county detention center in Texas.
Patton contended that the robbers attenpted to intimdate him by
contacting one of the officers and advising hi mthat Patton was on
probation in Texas. The officer then contacted Texas officials,
obtained a copy of an outstanding arrest warrant, and arrested
Patt on when he appeared at the police station. Patton was al so

- 4 -



told that he had no right to | odge a crimnal conplaint because of
his probation and crimnal record.

The district court dism ssed the suit as frivol ous pursuant to
former 8§ 1915(d)°® because the decision whether to file crimina
charges against an individual does not give rise to § 1983
liability and because Patton had not alleged a policy, pattern, or
practice of such inaction on the part of New Oleans as a
muni ci pality. Patton did not appeal the dismssal, and it becane
a countable strike. See Adepegba v. Hammons, 103 F.3d 383, 388
(5th Gr. 1996) (“We accordingly read dism ssals under the [PLRA]
to include only those for which an appeal has been exhausted or
wai ved.”). It is of no consequence that this strike (or, for that
matter, the others that we address in this opinion) occurred prior
tothe effective date of the PLRA. See id. at 387 (applying “three
strikes” provision to pre-PLRA district court dismssal of 8§ 1983
action as frivolous); accord Tierney v. Kupers, 128 F. 3d 1310, 1311
(9th Cr. 1997); Keener v. Pennsylvania Bd. of Probation & Parole,
128 F.2d 143, 144 (3d Gr. 1997) (per curiam(collecting cases).

11

W next consider whether a 8§ 1983 action that is in part
di sm ssed as frivolous, and is in part construed as a habeas claim
which is dism ssed without prejudice for failure to exhaust state
court renedies, is a countable strike.

A

°Bef ore passage of the PLRA, § 1915(d) authorized the
di sm ssal of frivolous or malicious actions. Carson v. Johnson,
112 F. 3d 818, 819 n.1 (5th Gr. 1997).
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In Patton v. Manoulides, G vil Action No. 94-3311-1 (E D. La.
Nov. 16, 1994), Patton brought a § 1983 action against a district
attorney and an assistant district attorney, alleging that they had
denied him his constitutional right to a speedy trial. The
district court® exam ned Patton’s conpl aint sua sponte to ascertain
whet her it should be construed as a petition for habeas corpus.
Because Patton was attacking the fact and Ilength of his
confinenent, the court concluded that he was seeking both habeas
and 8 1983 relief. Based on its determnation that Patton had not
exhausted his state court renedies, the court concluded that his
habeas cl ai m should be dism ssed without prejudice for failure to
exhaust .

The court dismssed Patton’s 8 1983 claim as frivolous
pursuant to former 8§ 1915(d). Applying Heck v. Hunphrey, 512 U. S.
477 (1994), as construed in Boyd v. Biggers, 31 F.3d 279 (5th Cr
1994) (per curian), the court held that the action nust be
di sm ssed because defendants were entitled to absolute

prosecutorial inmunity.” “Plaintiff’s 8§ 1983 conplaint against

5Fol | owi ng de novo review, the district judge adopted as his
own opi nion the report and recomrendati on of the nmagi strate judge.
All references to the holdings of the district court are to rulings
of the magistrate judge adopted by the district judge.

Thi s approach was proper. See Littles v. Board of Pardons &
Paroles Div., 68 F.3d 122, 123 (5th Gr. 1995) (per curiam (hol di ng
that even if conplaint is subject to dism ssal under Heck, it
remai ns appropriate for district court to resolve question of
immunity before reaching Heck analysis); Krueger v. Reiner, 66
F.3d 75, 76 (5th G r. 1995)(per curiam (holding that despite
applicability of Heck, district court nmay consider doctrine of
absolute imunity as threshold matter in naking § 1915(d)
frivol ousness determ nation)



defendants is frivolous wunder the broadest reading [of his
conplaint] since the allegations clearly | ack an arguabl e basis in

| aw. (footnote and citation omtted). Patton did not appeal the
di sm ssal

In Patton v. Machado, No. SA-95-CV-672 (WD. Tex. 1995),
aff’d, No. 95- 50785, 82 F.3d 414 (5th GCr. Mar . 12,
1996) (unpubl i shed opinion) (per curian), Patton, at the tine a
Texas state prisoner, brought a 8§ 1983 suit against a state judge
and two assistant district attorneys. He had been convicted for
cocai ne possession, for which he received deferred adjudication.
The State of Texas later noved to adjudicate Patton’s guilt after
he was convicted in Louisiana on a m sdeneanor charge of stalking
and tel ephone harassnent. Following a hearing, the state court
granted the notion.

While awaiting sentencing, Patton filed a § 1983 action in
federal court, seeking only injunctive relief inthe formof a stay
of the crim nal proceedings and the recusal of the state judge. In
response to a questionnaire, Patton alleged that the state judge
and prosecutors had conspired wth non-parties to deprive him of
his rights. He al so conplained that the judge had violated his
rights by certain acts and om ssions conmtted during or in
connection wth the adjudi cation proceedi ng, and that the assi stant
district attorneys had infringed his rights by several acts taken
in prosecuting him

The magistrate judge recommended dism ssal of the clains

against the state judge and prosecutors based on judicial and



prosecutorial immunity, respectively. Relying on Heck, the
magi strate judge concluded that Patton could not collaterally
attack his conviction in a 8 1983 action, and recommended that his
request for injunctive relief be denied.

The magistrate judge also recommended that Patton be
sanctioned for filing a frivolous suit.® Patton had previously
filed three civil rights suits in that federal court, two of which
he had voluntarily dism ssed after the defendants answered, and a
third (agai nst his probation officer) that the magi strate judge had
recomended be di smissed as frivolous. The magi strate judge noted
that he had al ready advi sed Patton that he could be sanctioned for
filing frivolous cases. The district judge adopted the
recommendati on, dism ssed the case as frivolous, and inposed the
suggest ed sancti ons.

On appeal, we affirnmed the dism ssal of the conplaint as
frivol ous, “although in part for reasons other than those stated by
the district court,” and affirmed the district court’s order
I nposi ng sancti ons. Machado, 95-50785, slip op. at 2. W held
that because Patton’s conplaint sought only injunctive relief
challenging the constitutionality of his confinenent, it
necessarily was construed as a petition for habeas corpus, and that
Patton must exhaust state renedies before seeking federal court

relief. Id. W concluded that “[t]he district court’s reliance on

8He recommended that the district judge i npose court costs and
warn Patton that further frivolous lawsuits could result in nore
severe nonetary sanctions, an order barring Patton from filing
other lawsuits wthout obtaining |eave froma district or circuit
judge, or a conbination of these sanctions.
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the doctrine of absolute imunity was inappropriate because
Patton’ s conpl ai nt had sought injunctive relief only, not damages.”
| d. I nsofar as Patton’s conplaint sought to set aside his
conviction or sentence, we nodified the dismssal to be wthout
prejudi ce based on his failure to exhaust state renedies. |d.

B

W hold that the dismssals of Patton’s § 1983 actions in
Manoul i des and Machado are strikes within the nmeaning of 8§
1915(Qg) . °

I n Manoul i des Patton sued two prosecutors pursuant to 8§ 1983,
contending they were liable for denying him his constitutional
right to a speedy trial. The district court dismssed the § 1983
claim with prejudice, finding it was frivolous based on
prosecutorial inmmunity. An unappeal ed dism ssal as frivolous is
unquestionably a strike within the neaning of 8 1915(g).

That the district court also construed Patton’s conplaint as
seeking habeas relief, and then dismssed the claim wthout
prejudice for failure to exhaust state court renedies, does not
alter this conclusion. The court did not find that the habeas
claimwas non-frivolous. It sinply perfornmed the required function
of determ ning whether Patton’s 8§ 1983 conplaint contained both
habeas and 8§ 1983 clains, in which case “the district court should
separate the clains and decide the 8 1983 clains.” Oellana v.

Kyle, 65 F.3d 29, 31 (5th Gr. 1995)(per curiam (addressing § 1983

%Section 1915(g) uses the term “prior occasions” rather than
“strikes.” W use the vernacul ar associated with this section of
t he PLRA.



action challenging parole review procedures); see Cook v. Texas
Dep’t of Crimnal Justice Transitional Planning Dep’t, 37 F. 3d 166,
168 (5th Gr. 1994) (noting distinction between clains that nust
initially be pressed by wit of habeas corpus and those that may be
brought pursuant to 8 1983); Serio v. Menbers of La. St. Bd. of
Pardons, 821 F.2d 1112, 1119 (5th Gr. 1987) (holding that “in
instances in which a petition conbines clains that should be
asserted in habeas with clains that properly may be pursued as an
initial matter under 8§ 1983, and the clains can be separated,
federal courts should do so, entertaining the 8 1983 clains.”)
Al t hough the dism ssal w thout prejudice of the habeas clai mdoes
not equate to a finding of frivolousness, it nore closely parallels
such a conclusion than it does a determnation of non-
frivolousness. It is a considered judgnment that Patton asserted in
his 8 1983 suit a habeas claimthat was premature as a matter of
I aw.

The district court’s dismssal in Machado is also a strike.
W affirmed the dismssal of the § 1983 suit as frivolous and the
sanction order. “I't 1s straightforward that affirmnce of a
district court dismssal as frivolous counts as a single ‘strike.’”
Adepegba, 103 F.3d at 387.

That we nodified the dismssal to be wthout prejudice,
i nsof ar as Patton’s conpl ai nt sought to set aside his conviction or
sentence, does not renove the 8§ 1983 dism ssal fromthe purview of
the PLRA's “three strikes” provision. In Machado, as in

Manoul i des, there was no determ nation that Patton’'s habeas cl aim
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was col orable. Machado held that Patton’s conplaint, in which he
sought only injunctive relief, necessarily was construed as a
petition for habeas relief, that he nust exhaust state renedies
before seeking such relief in federal court, and that insofar as
his conplaint was an attenpt to set aside his conviction or
sentence, the dism ssal nust be nodified to be w thout prejudice
based on failure to exhaust. Machado, No. 95-50785, slip op. at 2.

Nor do we think it proper to excuse the Machado di sm ssal from
the “three strikes” bar based on the fact that we affirmed “in part
for reasons other than those stated by the district court,” and
hel d that the district court’s reliance on the doctrine of absolute
imunity was “i nappropriate.” W explicitly affirnmed the di sm ssa
of the § 1983 suit as frivolous. The suit was so frivol ous that
despite our adoption of reasoning different from that of the
district court, and our nodification of the dism ssal to be in part
W t hout prejudice, we affirnmed the district court’s sanction order.
In any event, we did not reverse the district court’s determ nation
that Patton’s § 1983 action should be dism ssed as frivolous. Cf
Adepegba, 103 F. 3d at 387 (holding that “reversal of a dism ssal as
frivolous nullifies the ‘strike.””).

C

There is no conpelling reason to excuse Patton’s frivolous 8§
1983 actions in Manoul i des and Machado fromthe reach of the PLRA' s
“three strikes” proviso sinply because the cases included
unexhausted habeas clainms. It is nore faithful to the intent of

the PLRA to classify these dispositions as strikes. *“Congress
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enacted PLRA with the principal purpose of deterring frivol ous
prisoner litigation by instituting economc costs for prisoners
wshing to file suits.” Lyon v. Krol, 127 F.3d 763, 764 (8th G r
1997) . Were we to hold otherwse, litigious prisoners could
i muni ze frivolous |l awsuits fromthe “three strikes” barrier by the
sinple expedient of pleading unexhausted habeas clains as
conponents of § 1983 suits. W doubt that Congress intended that
8§ 1915(g) could be so facilely circunvented by the creative joi nder
of acti ons.
|V

Patton maintains in his notion for |eave to appeal that the
district <court’s order denying him such I|eave violated 8§
1915(b) (4), which provides that “[i]n no event shall a prisoner be
prohibited from bringing a civil action or appealing a civil or
crimnal judgnent for the reason that the prisoner has no assets
and no neans by which to pay the initial partial filing fee.” W
di sagr ee. Section 1915(b)(4) pertains to the initial partial
filing fee requirenent of 8 1915(b)(1). Moreover, it is subject to
the “three strikes” rule of 8 1915(g), which applies to 8 1915 as
a whol e.

In his supporting affidavit, Patton asserts that he is not
barred by 8§ 1915(g) from bringing this appeal because “he has no
causes di sm ssed as frivolous since the passage of the PLRA.” This
argunent is forecl osed by Adepegba, which applies the PLRA to cases
dism ssed prior to its enactnent. Adepegba, 103 F.3d at 387. He

also points out that his present action challenges an
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unconstitutional | ockdown. |In Carson v. Johnson, 112 F. 3d 818 (5th
Cr. 1997), however, we held that the fact that the plaintiff was
chal  enging adm ni strative segregation did not entitle himto a
wai ver of the filing fees. 1d. at 821.

Patt on has presented no basis to avoid the i nsuperabl e bar of
8§ 1915(9q). He may, of course, file appeals after paying the
required filing fee, as nust other litigants. He may also litigate
actions that involve inmm nent danger of serious physical injury.
Adepegba, 103 F.3d at 388; Carson, 112 F.3d at 823.

* * *

Prior to the date Patton brought the present appeal, he
already had three strikes against him We therefore DENY his
nmotion to proceed |IFP and DI SM SS t he appeal .

DI SM SSED.



