IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30302

RI CHARD L. CONKLI NG
Pl ai ntiff-Appellant,

ver sus

BERT S. TURNER
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
M ddl e District of Louisiana, Baton Rouge

April 6, 1998
Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

In the previous appeal of this case, we affirned in part and
reversed and remanded in part the district court’s April 1992
judgnent dism ssing the entire suit of plaintiff-appellant Richard
L. Conkling (Conkling) against defendant-appellee Bert S. Turner
(Turner).! Conkling v. Turner, 18 F.3d 1285 (5th Cr. 1994).
Foll ow ng remand, the district court, who had presided throughout
the proceedings leading to the earlier appeal, in February 1997
di sm ssed Conkling s remanded clains with prejudice, and Conkling

again appeals to this Court. The district court grounded its

There were ot her defendants in the suit, but they have by now
passed out of the case.



instant dism ssal on the viewthat its April 1992 judgnent, so far
as it dismssed the clains we subsequently remanded, which clains
had not been submtted to the jury, was based on the agreenent of
the parties and the court, made shortly prior to the March 19,
1992, discharge of the jury, that Conkling would not pursue such
clains if this Court ultimately affirnmed the judgnent dism ssing
his other clainms. Finding insufficient record support for such an
agreenent in these circunstances, we reverse and renand.
Cont ext Facts and Proceedi ngs

Much of the relevant factual background is set out in our
prior opinion, and we here repeat only so nmuch of it as appears
necessary to an understandi ng of our present hol di ngs.

This suit was initially filed by Conkling in Novenber 1985.
It focused on Conkling s business relationships with Turner, which
arose in January 1962 when Conkling went to work for N chols
Construction Conpany, a corporation fornmed by Turner and one Eat on.
Turner then all egedly told Conkling he woul d gi ve Conkling stock in
Nichols, and in all related entities that Turner would |l ater form
and that such stock would be redeened at a fair price when
Conkling s enploynent ended. In Novenmber 1962, Turner had a
docunent prepared calling for Conkling and two others, St. dair
and M| lican, to each receive 5%of N chols’ stock, with Turner and
Eat on each receiving 42.5% However, the parties |later agreed to
depart from this agreenent. Thereafter, in My 1963, N chols
redeened all of Eaton’s stock, and, as a result, according to

Conkling, his interest in N chols increased from5%to 8.69565%



However, in June 1963 the parties signed an agreenent (the 1963
agreenent), prepared by Turner’s attorney, reflecting Conkling s
ownership to be 8% Subsequently, Turner fornmed a nunber of
related conpanies and partnerships, in at |east nobst of which
Conkling eventually acquired an 8% interest. As to one of these
conpani es, Harnony Corporation, in which Conkling acquired an
interest in March 1980, Conkling clained that the sane day his
interest was wongfully diluted by the issuance of shares to a
third party “straw man” nom nee for Turner, who ultinmately put the
stock in his own nane in January 1982. Conkl i ng was di scharged
from Nichols in Decenber 1983, and Turner did not purchase his
stock in Nichols or the other Turner entities.

In the instant suit, Conkling alleged civil RICO violations
under 18 U S.C. 88 1962(c) & (d), and pendent clains under
Loui siana |l aw for breach of the oral 1962 contract to repurchase
his stock in N chols and the rel ated conpani es and for breach of
fiduciary duty. Hi s primary contention was that the 1963 agreenent
was procured by Turner’s fraud, and hence his interest in N chols,
and in the entities subsequently created by Turner, should have
been 8.69565% not nerely the 8% which he ultimtely received
Conkling al so asserted clains that Turner Investnents, Ltd. (TIL),
an entity wholly owned by Turner and his famly (and in which
Conkling cl ained no ownership interest or right thereto), charged
Nichols and its affiliated concerns excessive fees for certain
servi ces.

As stated in our prior opinion:



“. . . Conkling alleged civil R CO violations under 18
US C 88 1962(c) & (d). He also alleged pendent clains
under Louisiana |law for breach of fiduciary duty and
breach of contract.

After a protracted discovery, the defendants filed
nmotions to dismss and for summary judgnment. A | engthy
joint pre-trial order defining the issues for trial was
signed by the judge on Cctober 17, 1991, and filed on
Cctober 21, 1991 (the ‘pre-trial order’). Prior to
trial, by order entered January 21, 1992 (the ‘pre-trial
summary judgnent’), the district court granted the
def endants’ summary judgnent notions in part, dism ssing
(i) Conkling’s RICO predicate act based upon Turner’s
alleged refusal to redeem his stock in N chols and
affiliates, (ii) certain derivative <clains, (iil)
Conkling’s clainms for wongful discharge, denial of
access to corporate records, and damages due to the
corporations’ use of an unfavorabl e depreci ati on net hod,
(iv) all clains against Carpenter, and (v) certain
m scel | aneous cl ains not discussed in this appeal. I n
response to requests from both parties, the district
court clarified the pre-trial summary judgnment by order
of February 5, 1992 (the ‘clarification order’), to
confirm that it had ‘dismssed all clains which are
sharehol der derivative clains in nature, including any
claiminvol ving Harnony to the extent that such claimis
derivati ve.

The weekend before trial, the district court
announced that it would sever the issues to be tried and
would try only a single alleged predicate act—fraud in
the 1963 agreenent —with respect to Conkling s civil R CO
clains in the first phase of trial. The court also
stated that the breach of contract claimwould be tried
in this initial phase. After Conkling presented his
case, both parties noved for judgnent as a matter of |aw,
the district court granted the defendants’ notion with
respect to Conkling’s breach of contract clains. The
1963 agreenent issue was submitted to the jury, which
found that Turner did not commt fraud in the 1963
agreenent . As a result of the jury’'s verdict on this
issue, the district court, on April 9, 1992, entered
summary judgnent in favor of the defendants on the
remai nder of Conkling s conplaint, both under civil RICO
and breach of fiduciary duty (the ‘post-trial summary
judgnent’).” Conkling, 18 F.3d at 1292.

On appeal fromthe April 1992 judgnent, Conkling raised four



points of error. H s point | contended that the district court
erred in ordering that the RICO counts be separately tried so that
only the single predicate act of alleged fraud in the 1963
agreenent would be tried in the first phase. W rejected that
contention. W |likew se rejected the contention made by Conkling s
point IV that the district court erred by excluding at tria
evi dence of an all eged oral agreenent between Turner and Conkling
concerning N chols stock ownership nmade after Novenber 1962 and
before June 1963 and in instructing the jury in that respect. In
his point 1l Conkling argued that the district court erred in
granting, after Conkling had rested, Turner’s notion for judgnent
as a matter of law on Conkling's claimof breach of the alleged
oral contract to repurchase his shares. W rejected this
contention, agreeing with the district court that there was no
contract because there was no agreenent as to price. For the sane
reason, we rejected Conkling’s related contention (nmade in part C
of point Il of Conkling’ s brief) that the district court erred in
its pre-trial summary judgnment ruling that the alleged breach of
that contract was not cogni zable as a RI CO predicate act.
Conkling’ s remai ni ng contenti ons were presented in parts A and
B of his point Il on appeal. |In part A he argued that the “post-
verdi ct summary judgnent” on the RICO counts was i nproper because
there were fact issues as to other RICO predicate acts besides the
alleged fraud in the 1963 agreenent (or matters the asserted
wr ongf ul ness of whi ch depended on t hat agreenent bei ng fraudul ent),

including the Harnony transaction, matters concerning Merit



| ndustrial Constructors, Inc. (Merit), and the TIL rel ated cl ai ns.
We rejected this contention. W held that the Merit related cl ai ns
had all been waived in the trial court when, on the record

Conkl i ng had agreed they woul d be consi dered only as evidentiary of
other clains, not as clainms or as RICO predi cate acts on their own,
and that the TIL and other simlar claims were all either
derivative clains Conkling had no standing to bring or were
dependent for their validity on there being fraud in the 1963
agreenent.? W recogni zed that there were fact issues concerning
the Harnony claim but held that as a single predicate act it did
not suffice to make a RICO claim which required two predicate
acts. W stated:

“The trial <court correctly perceived that the
predi cate acts remaining for jury resolution—wth the
exception of Harnmony—were contingent as a matter of |aw
upon a finding of fraud in the 1963 agreenent.
Accordingly, we hold that the trial court did not err in
granting summary judgnent to the defendants on the RI CO
case.” |d. at 1299.

In part B of his point Il Conkling argued that the district
court erred in granting “the post-verdict Sunmmary Judgnent on
Conkling s Breach of Fiduciary Duty Claim” W partially sustained
this point, stating:

“The district court determned ‘that there is no factual

or legal basis to support [Conkling’s] breach of

fiduciary claim’ Accordingly, it granted sunmary
judgnent on Conkling s breach of fiduciary duty claim

2As to a claimregarding Gynco, we held Conkling did not
proffer sufficient evidence “to defeat sunmmary judgnent.”
Conkling, 18 F.3d at 1297, 1298. A claimas to depreciation was
hel d wai ved by Conkling s failure to brief it in his opening brief
on appeal. 1d. at 1299.



Turner contends that the fiduciary duty clains are based
upon the sane facts already found to be fatally deficient
as causes of action as discussed both supra and infra.
However, after careful reviewof the record on appeal, we
have not found that Turner noved for sunmary judgnent on
al | of the breach of fiduciary duty issues.?
Specifically, Turner did not nove for sunmary judgnent in
the court below on the basis that the Harnony dil ution
clains pled as a breach of fiduciary duty could be
summarily adjudicated; rather, he argued only that
Conkling did not have standing to assert Harnony clains
derivatively.'® |In fact, Turner has conceded on appea
that a fact issue exists wth respect to the Harnony
dilution transaction. Al t hough that claim as noted
above, was properly adjudicated in the RI CO context on
the basis that it was the only predicate act available to
Conkling, we conclude that the conceded fact issue
preserves it in the fiduciary duty context.

Simlarly, Tur ner did not request sunmary
di sposition of the fiduciary duty clains relating to the
1963 agreenent and its progeny. The summary | udgnent
argunents and the jury issue went to whether any of the
actions or om ssions stemmng fromthat agreenent were
f raudul ent —not whet her they constituted a breach of any
fiduciary duty. Wth respect to these clains, therefore,
Turner could not have net his initial summary judgnent
burden of pointing out an absence of any fact issues by
identifying portions of the pleadings, discovery, and
af fidavits which support its position. See Cel otex Corp.
v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2553, 91
L. Ed. 2d 265 (1986). Thus, the trial court’s grant of
sumary judgnent on these fiduciary duty issues was in
error.

15 Many of the fiduciary duty clains were raised on
summary judgnent below.  For exanple, Turner argued in
his summary judgnent papers that Conkling did not have
standing to bring any of the asserted derivative clains
as a matter of law, a position adopted by the district
court. Moreover, and as di scussed above, Conkling wai ved
any damage claimwi th respect to the Merit transactions,
and we interpret this waiver to include danmages for
breach of fiduciary duty. Thereis also anindicationin
Conkling s Supplenental Menorandum in Qpposition to
Defendants’ Mtions for Summary Judgnent filed on
Decenber 11, 1991, that the court bel ow sua sponte rai sed
the issue of whether its decision in N chols Constr.
Corp. v. St. dair, 708 F.Supp. 768 (MD. La. 1989),
aff’d mem, 898 F.2d 150 (5th G r. 1990), was ‘applicable
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to t he pendent breach of fiduciary duty claimasserted in
this case by’ Conkling. The N chols case addressed St.
Clair’s simlar allegations about an agreenent to redeem
which the trial court rejected. Thus, these fiduciary
duty cl ai ns appear to have been addressed and resol ved in
the summary judgnent franeworKk.

16 As noted above, the Harnony transaction, |ike many
of the others, involved both derivative clains and
individual clains between which the district court
distinguished in granting and clarifying sunmary
j udgnent . The clarification order explains that the
trial court specifically disposed of the Harnony
derivative clainms, but retained the dilution clains.”
Id. at 1299-1300.

We summari zed our disposition of the appeal as follows: “For
the foregoing reasons, we reverse and remand the district court’s
summary adj udi cation of Conkling' s breach of fiduciary duty clains
as described above. In all other respects, we affirmthe judgnent
of the district court.” Id. at 1305.

Follow ng our remand, Turner in August 1996 noved for
di sm ssal or summary judgnent on the remanded cl ai ns, asserting:

“After the case was given to the jury, the Court
convened a conference i n chanbers to di scuss with counsel
for the parties howthe case would proceed if the jury’s
verdi ct was favorable to the defendants and howit would
proceed if the verdict was favorable to the plaintiff.!?
| f the verdict was favorable to the defendants, the R CO
clains would be dism ssed. At that point, if the trial
was to continue as to the remaining causes of action
(i.e., breach of fiduciary duty under Count 11l of the
Conpl aint), the jury would be ordered to return; if not,
the jury woul d be discharged. After the jury returned a
defense verdict, plaintiff’s counsel waived trial of any
remaining clains at that time; no further evidence was
produced and plaintiff did not object to the discharge of
the jury.

Later, based upon the jury's verdict, the Court’s
ruling dismssing the state law inplied contract claim
the wai ver by counsel of trial of any remaining clains,
the defendants previously filed notions for sunmary
judgnent and the defendants’ notions for involuntary
di sm ssal under Fed. R Cv. P. 50, this Court entered

8



judgnent dism ssing all of plaintiff’s clains agai nst all
def endant s.

!Counsel is wunsure as to whether the chanbers
conference occurred on the evening of March 18, 1992 or
the norning of March 19, 1992. Despite diligent search
by counsel, court reporters and the Court, no transcri pt
of this conference can be | ocated. The Court’s Order of
April 9, 1992 nmakes reference to a procedure agreed upon
by the Court and parties prior to the jury's verdict.
Counsel believes this to be a reference to this sane
chanbers conference and the di scussions which | ead [ sic]
to plaintiff’s waiver of all remaining clains.”?

In his response filed August 23, 1996, Conkling, represented
by new counsel, asserted:

“There was, and i s, no evidence in the record of any
agreenent between the parties as to any ‘ procedure’ which

was to be followed depending upon the jury verdict

Al t hough the Court stated that it wanted to discuss with

counsel for the parties a procedure for handling matters

remaining after the jury reached its verdict, no
procedure was ever established. There is no evidence

that Conkling agreed not to pursue the nine (9) clains

not tried to the jury.”*

Conkl ing al so noved the district court torecuse itself as it m ght
be a witness to what had happened in the 1992 trial.

A hearing was held by the district court on August 30, 1996,
at which two of the |awers representing Turner and two of the
| awyers who had previously represented Conkling testified.®> The
essence of the testinony of Turner’s | ead counsel (Phillips) is the

fol | ow ng:

STurner’'s notion also raised limtations and nerits defenses
to the renanded cl ai ns.

“Conkling also asserted, as he does on this appeal, that
Turner raised the sane argunent on the prior appeal, and we
inplicitly rejected it.

The district court determined it would listen to the
testi nony before deciding whether to recuse.

9



“I't is ny recollection that a conference occurred

after the jury brought in its verdict. Now, | cannot
tell you whether or not there was a conference on the
previous evening. | just don't renenber.

And it’s possible that the conference that |
recol | ect coul d have occurred on t he previ ous eveni ng but
| do not think so.

There was a discussion . . . during the conduct of
the trial and particularly towards the end, there being
a recognition that if the verdict was favorable to the
plaintiff, then the case would continue and would be

submtted to the jury on the issue -- all of the issues
that were involved in a R CO conplaint, plus whatever
el se would have went to the jury. And then if the

verdict was in the favor of the defendant, with a findi ng
of no fraud, then there had to be sone di sposition of the
remaining issues inthe trial because it was acknow edged
that the fraud issue -- just the jury' s finding on fraud
: woul d specifically elimnate nothing but the Rl CO
case, and we woul d have to consider the other counts.

One of the counts was di sposed of by the court :
before the matter went to the jury. It was taken from
the jury and . . . | believe it was count . . . which had
to do wth breach of the alleged contract to redeem and
the court took that away fromthe jury and found for the
def endant on our [Rule 50] notion . :

Q The specific issue of what was to be done after the
jury verdict; was that discussed in the conference you
described earlier, attended by yourself and M. Tulley
[ associ ate counsel for Turner] and M. Beckner [I|ead
counsel for Conkling]?

A. Yes, sir.

Q And do you recall that discussion?

A Vll, it’s ny recollection -- now, thisis -- and
have | ooked for notes and | cannot find any notes that |
made, or in our files . . . . Could find no notes; but

it’s ny recollection that after the jury brought inits
verdict, and the things that cone inny mnd is that M.
Conkling |l eft the courtroom | renenber that he | eft and
went out and | didn’'t see him again. And the judge
called us in his office, in his chanbers in the big

10



conference roomwith a long oak table. And we were there
and, of course, we were quite pleased that the case was
-- that we had prevailed with the jury on the issue, on
the RICO claim And it was discussed anong all of us
that this -- there would only be one predicate act; there
was only one predicate act left . . . that could possibly
be involved, and that was the Harnony claim And that
that one predicate act would not support a judgnent for
the plaintiff in the RICO matter. And M. Beckner, |
t hi nk, discussed that issue and the court essentially
said that that would be the order -- the decision of the
court.

And then the di scussion of what was | eft was of the
remaining issue; it’'s ny recollection that -- and | do
remenber this, that M. Beckner [ Conkling s | ead counsel ]
made the statenent, | can’t use his precise words, but
that -- his statenent was, in effect, that with the RI CO
case gone, there was not enough left for himto try. To
be tried. And it was -- that was his statenent that |
remenber at that neeting. And | think it was held --
that nmeeting took place, it’s ny recollection, after the
jury brought in the verdict.

Q Do you have a recollection of returning to the
courtroom after that neeting?

A | do not.

Q Do you have a recollection at the conference of M.

Beckner objecting and insisting that everyone return to
the courtroomso that the trial could proceed?

A | donot, and. . . it’s ny recollection that he did
not acquiesce in the fact that there were . . .
i nadequate predicate acts to fuel a RICOclaim but it’s
my recollection that he said if that was the court’s
ruling, well, then he had no desire to try the rest of
the case.”®

5Counsel also testified that the district court “considered it
woul d be desirable to have a court reporter in at all of our
conferences and it’s ny recollection that we had a court reporter
in at that conference that | referred to, but unfortunately I
understand there is no record of it.” There is nothing else
indicating that a court reporter was in fact present at the
menti oned conference, nor, if one was, of any explanation (such as
death of the reporter, loss of the reporter’s notes, or the like)
for the absence of any record of the nentioned conference.

11



Turner’s associate counsel testified that there was a
conference—21 don’t renenber whether it was just before or just
after the verdict was returned”—at which the district judge, he,
Turner’s | ead counsel, and both counsel for Conkling were present
(he did not recall whether a court reporter was present) and at
whi ch:

“We di scussed the i ssue of what was left to be tried
after a judgnent in favor of the defendants on the fraud

issue. And | renenber specific nention being nmade of the
-- of clains arising out of the Harnony transaction.

Q And what specific nmention of those cl ai ns was nade,
and by whont?
A | think we nentioned it, M. Beckner [Conkling s

| ead counsel] nentioned it, and everybody acknow edged
that a finding of no fraud did not dispose of everything
inthe case. And the one particul ar aspect that everyone
focused on was the Harnony situation. And | recall M.
Beckner stating that if his RICO case was dismssed
because of the finding of no fraud, that the stand al one
Har nony cl ai mwasn’t big enough or sufficient enough to
justify his going forward and that he would just take it
up to the Fifth Grcuit.

Q So, was it your understanding that if the jury
verdict was favorable to the defendants, that the Rl CO
case would be disnm ssed because of |ack of sufficient
nunber of predicate acts?

A Ri ght .

Q And if that, in fact, occurred, was it M. Beckner’s
position that there was not going to be any further
evidence; nothing further at trial?

A That’ s right.

Q And did he express that to the court and counsel ?

A. Yes. "’

Turner’s associ ate counsel further testified that after this
conference there was never any further argunent before the court.

12



Conkling' s lead attorney (Beckner) testified that while the
jury was deliberating, apparently on the afternoon of Wdnesday,
March 18, 1992, he and his wife were sitting outside the courtroom
where Turner was al so waiting, both of Turner’s attorneys having
gone into the court’s chanbers. Turner conpl ai ned about waiting,
and Conkling' s attorney testified:

“When | went back in there to tell M. Phillips
[ Turner’s lead counsel] what M. Turner had said, the
court told ne that in the event that the jury canme back
wth a verdict of no fraud, that it was going to
reconsider its notions for summary judgnent that had been
filed by the defendants . . . . And the court just
stated that as its decision; but there was no court
reporter there. And | understood that that was how the
court felt about it, that in the event that the decision
was no fraud, that it was going to reconsider its notions
for summary judgnent. And that was said to ne in the
space of just a very, very, very brief period of tine.
| had al ready suspected that that was how the court was
going to handle the situation. So, it cane as no real
surprise when the court told me that.”8

Conkling’s lead attorney testified he did not consider this a
conference, and that there was no chanbers conference on Thursday,
March 19, before or after the jury verdict. He specifically denied
making the statenents attributed to him by the testinony of
Turner’s | awers, and under questioning by the court stated:
“When | cane back into the roomto get M. Phillips,
you told ne that if the verdict was no fraud, that you

were going to reconsider the defendants notions for
summary judgnent.

8Conkling’s lead attorney also testified that he believed the
court’s “decision to revisit the defendant’s notions for sumary
judgnent in the event of an adverse verdict for M. Conkling, cane
about as a result of hearing the evidence that was adduced at
trial.”

13



| didn’t say that | wasn’t going to proceed with

t he remaining clains. . . . And | just never made the
statenent | wasn’'t going to proceed with the renaining
cl ai ns.

THE COURT: And so, you didn't object to ny
di scharging the jury, even though we had renmaining
cl ai ns?

THE W TNESS: No, because you told ne that in the
event the jury canme back no fraud, that you were going to
reconsi der the defendants notions for summary judgnent.

That was the procedure that you had decided to go
wi t h.

THE COURT: But howcould | dothat with the jury
still there?

THE W TNESS: You dism ssed the jury.”
The court questioned Conkling' s | ead counsel about the reference to
argunents on notions appearing in the final portion of the
transcript of the 1992 trial reflecting the follow ng, after

recei pt of the verdict and poll of the jury on Thursday, March 19,

Vi z:
“The Court: .. . | just wanted to say thank you to
you, okay.
So the jury wll be excused and just wait for ne

just for a couple of m nutes.
(Jury excused 1:54 p.m)

The Court: Ckay. W agreed |last night that we
woul d have argunents on the notion on Friday at 9:00 if
anybody wants oral argunent.

Why don’t | just let you think about it. It is 9:00
Fri day unl ess everybody -- unl ess everybody cal |l s ne back
and says they don’'t want it. But that was the only
nmotions that | took under advisenent.

Ckay. Al right. W wll be at recess.
(Recess 1:55 p.m)"°

The transcript of the 1992 trial concludes at this point.

14



Conkling s |lead counsel testified in this regard as foll ows:

“This is what | understood the court to nean; that

we agreed last night that the court was going to

reconsi der the defendants notions for summary judgnent.

And that if you wanted to have argunents, we could have
themat 9:00 on Friday norning.

And it’s ny recol l ection that both parties concl uded
that no additional argunent was necessary.”?0

Conkling’s other attorney had no relevant i ndependent
recoll ection of the events at issue. He recalled no conferences
with the judge after the case was submitted to the jury, except one
concerning a jury note asking for sone evidence.!* He recalled no
wai ver or dism ssal of clains after the case was submtted to the
jury.

At the conclusion of this August 30, 1996, hearing, the court
took Conkling' s recusal notion under advi senent.

On February 13, 1997, the court heard further oral argunent on
Conkling’ s notion to recuse and on the portion of Turner’s notion
to dism ss based on the assertion that just after (or just before)

the verdict Conkling s | awer had said he woul d not further pursue

0The testinony of all concerned reflected that there were no
argunents on notions following the jury verdict. Nor is there any
record of such

1The attorney testified:

“Sitting here today, | don't recall. The only thing I
recall after the jury went in, the only picture | have in
my mnd, is at sone point we were in the judge s
conference room | don't think we were having a

conference because | think we were just sitting, the jury
had gone in and | was talking to his then law clerk . .
.o Whet her we had a conference before that, sitting
here today, | don't recall.”

15



the clains that we ultimately remanded.!? The court denied the

nmotion to recuse, stating that he did so:

“ : because the evidence that the court is
relylng on is evidence of things that actually happened
before nme, facts learned by nme presiding in this case in

open court based on the record here, . . . the transcri pt
of the trial, . . . the mnute entries and opi nions that
| wote post-trial and the fact that | discharged the
jury . . . and it’'s <clearly reflected in this

[transcript] passage that M. Phillips just read, that |
was very concerned, very concerned about what to do with

the remaining issue. And the statenent that | nade,
nanely that | don’t want to cause any problens by
di scharging this jury.

| don’t think I need, and | wll not take into
consi deration anything that was said at this hearing that
we conducted . . . [the August 30, 1996, hearing]. I
don’'t think it’s necessary to do that. I think I can

rely solely on ny mnute entries, on ny comments in the
record that's set forth in the transcript and ny clear
under standi ng w t hout any objection from either
plaintiff’s counsel or defense counsel at the tinme |
di scharged the jury.”

In granting the notion to dismss, the court ruled that:

“The agreenent reached by the parties was that in |ight
of the verdict that cane in, the remaining count would
not be tried, that an appeal would be taken, that if on
appeal plaintiff was successful in reversing the jury or
if I evendidit in a post-trial notion, that count that
we didn’t try would be retried or would be tried | ater.
But if | didn't reverse the verdict or if it was affirnmed
on appeal, then that remaining count would not be tried.
Based on that understanding | discharged the jury.”?®3

12The district court did not at any tinme rule on or address
Turner’s notion to dismss or for summary judgnent on alimtations
and/or merits basis.

Bt her sinmlar descriptions then given by the court of the
agreenent it found are the foll ow ng:

“Nobody nmade an objection to the discharge of the jury;

nobody did. And it'’s like it’s a limted -- ny
understanding was it was alimted type of dismssal. It
wasn’'t like dismssing wwth prejudice. It was |ike you

-- the verdict came in and because of that verdict we
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On the sane day, the district court signed an order directing
that the case be dism ssed with prejudice “[f]Jor the oral reasons
assi gned.” Conkling now appeals the resulting judgnent of
di sm ssal with prejudice.

Di scussi on
Law of the case

Conkling contends that Turner’s argunent asserting that
Conkl i ng abandoned t he remanded cl ai ns bef ore di scharge of the jury
was inplicitly rejected by this Court in the prior appeal.
Conkling states that Turner raised this contention in two passages
of his brief on that appeal. The first is a footnote in the
“statenent of the case” portion of Turner’s brief stating:

“SAfter the jury returned its verdict and the court

had entered its rulings on the Fed. R Cv. P. 50 notion

and the summary judgnent notion, the court conducted a

conference with counsel at which tinme counsel for

Conkling was asked whether he wi shed to proceed wth

trial of the alleged securities fraud involving Harnony

as a stand-alone (non-RICO claim Counsel decli ned.

(This discussion is not part of the record, but counsel

for defendants believes this representation to be

accurate and undisputed. It is offered to explain why

the Harnony securities fraud claimwas included in the
judgnent dismssing the entirety of plaintiff’'s suit).”

don't try the renmaining issue.

But if on appeal the Fifth Grcuit reverses this
judgnent or if you grant a new trial on this judgnent,
then we can cone back and pick this other one up. And
that was the agreenent in this case.”

and,

“I't was an agreenent between all parties that the jury
woul d be discharged, that remaining count would not be

tried, an appeal would be taken. If there was a
reversal, that remaining clai mwould be brought back up.
If there was -- if it was affirnmed, the case was over.”
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The second is contained in the portion of Turner’s brief respondi ng
to Conkling's contention (nmade in part A of his point Il in his
appellant’s brief) that the district court erred in granting “The
Post-Verdi ct Summary Judgnent on Conkling s Conplaint Alleging
Violations of 18 U . S.C. 8§ 1962(c) and (d)-Counts | and Il.” The
| anguage cited by Conkling is the foll ow ng:

“Conkling’ s argunent regardi ng ‘ Har nony Cor por ati on:
Securities Fraud, Predicate Act (2)’ (Conkling’ s original
brief, p. 20-22) deserves special nention. As discussed
above, dismssal of the R CO counts resulted from
plaintiff’s |egal inability to neet the Dbasic
requi renents of 18 U. S. C. 1962(c) or (d). Wen the RICO
claims were dismssed, this securities fraud claim
technically remained viable. In fact, during a post
verdi ct conference wth counsel, plaintiff was offered,
but refused, the opportunity to nove forward with trial
of this claim Although under federal law, this claim
was probably filed too | ate or was i nadequate to support
a RICO case, [footnote omtted] it is erroneous for
Conkling to say that it was dism ssed as part of the
court’s grant of summary judgnment on the RI CO counts.”

Conkling also points to Turner’s letter on the prior appeal
responding to a post-argunent letter of inquiry fromthis Court.
This Court’s letter inquired about how the district court disposed

of any claim Conkling may have made under section 10b of the

¥l'n the portion of his prior appeal reply brief directed to
his contention that the district court erred in granting post-
verdi ct summary judgnent on the RICO counts, Conkling states:

“I'ncidentally, defendants assert that after the jury
verdict on the single predicate act tried the district
court conducted a conference in which Conkling s counsel
allegedly declined to proceed to trial on the Harnony
predi cate act, thereby causing the district court to
gr ant summary j udgnent on this predicate act.
Def endants’ assertion is unequivocally incorrect. No
such conference ever occurred. There is no record of any
such conference. Conkling s counsel never nmade any such
statenent.” (Enphasis in original).
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Securities Exchange Act in respect to Harnony, other than sinply as
a RICO predicate act.®™ In his response to this letter, Turner’s
counsel wote this Court asserting that Conkling never nade any
stand al one section 10b securities fraud danages claimas to the
Har nony transaction, but nerely asserted it as a RICO predicate
act, and that in any event at an unrecorded status conference after
the jury charge Conkling s counsel inforned the court he woul d not
proceed with any other clains if the jury verdict were adverse to
Conkl i ng, which was the reason any Harnony “stand al one” securities
fraud cl ai mwas i ncl uded, though not specifically nentioned, inthe
dismssal called for by the order for judgnent entered April 9,
1992 (dated April 7). Turner’s letter suggested the possibility
t hat because the asserted status conference was unrecorded, this
Court mght want to order “that this issue be directed to the
District Judge for submssion of additional reasons for the

i nclusion of the Harnony securities fraud claimin the judgnment of

3Qur letter references certain paragraphs of the Cctober 1991
pre-trial order “which inply that plaintiff-appellant Richard L.
Conkling asserted a claim against the defendants-appellees for
vi ol ations of section 10b of the Securities Exchange Act of 1934,
15 U S.C. 8 78j, in connection with an alleged dilution of his
interest in Harnony Corporation,” and goes on to state:

“The panel is unable to find any place in the record on
appeal which i ndi cates whether the district court deci ded
this claim wunder the securities fraud Ilaws as
di stinguished fromits treatnent of the claimas a Rl CO
predi cate act. The parties are therefore directed to
file letter briefs with this court on or Dbefore
Wednesday, February 23, 1994, providing record citations
that reflect the district court’s disposal of this
claim”
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dismissal.”® |In responsetothis letter, Conkling s counsel wote

®The rel evant portions of Turner’'s letter are the foll ow ng:

“I'n the conplaint, Conkling nade no separate claim
for damages, apart fromhis RICO claim resulting from
the allegations of securities fraud in the Harnony

transaction . . . . Conkling describes his suit as
seeking treble damages under RICO and danages under
certain pendent state lawclains. . . . Count | of the

conpl ai nt seeks recovery under 18 U. S. C. § 1961(4); Count
Il alleges violations of 18 U S.C. 88 1962(d) and
1964(c); Count Ill is a pendent state law claim for
breach of fiduciary duty; Count IVis a pendent state | aw
claimfor breach of an inplied contract. Nowhere in the
conpl ai nt does Conkling expressly articulate a claimfor
damages under 10(b)-5 other than as a part of his R CO
claim In the pretrial order . . . Conkling describes
‘The Harnony Fraud,’ and contends nerely that it was ‘an
artifice todilute M. Conkling’ s interest in Harnony in
relationship to Turner’s interest.’ This is part of
Conkling s overall contention that he did not receive the
percentage in certain entities that he believed he was
entitled to receive. Again, Conkling nmakes no specific
10(b)-5 damage cl aim

: Plaintiff never anended the conplaint to
allege separate damages resulting fromthis transaction
(even though he had the opportunity to do so even up to
the order of dismssal) and, in view of his ultimte
decision not to pursue this claimafter the jury verdict,
apparently never truly considered it anything other than
a predicate act.

Def endants respectfully submt that . . . an
unrecorded status conference was held in chanbers. :
It was during these discussions that plaintiff’s counsel
informed the court that he would not proceed with any
other clains, presumably including any ‘stand alone’
securities fraud claiminvolving Harnony, if the jury’'s
verdict was adverse to Conkling [footnote omtted;
enphasis in original].

The jury returned a verdict favorable to defendants
and, based upon the procedure previously agreed upon, the
court discharged the jury. . . . On April 7 [sic], the
court entered an order dismssing plaintiff’s case,
meki ng specific reference to the ‘ procedure’ agreed upon
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to this Court asserting there never was any unrecorded status
conference at which he stated he woul d not proceed on other clains
if the jury verdict was adverse to Conkling. Conkling s letter

al so states, however, that the Harnony securities fraud clai m*®was

by the parties to be followed after the jury verdict.

Al t hough the order does not specifically nention the
Har nony securities fraud claim it was included in the
overall dism ssal of Conkling s case.

Any securities fraud claim associated with the
Har nony transaction was dism ssed by the court for two
reasons: it was waived as a separate cause for damage
during the unrecorded status conference i n chanbers after
the first part of the bifurcated trial was given to the
jury; and regardless of the waiver, to the extent that
the Harnony claim constituted a predicate act, it was
properly dism ssed as part of the RICO case.

Despite a thorough and exhaustive search, including
inquiries to court reporters, defendants have been unabl e
to locate a transcript of the conference in which the
agreed upon ‘ procedure’ which lead [sic] to dism ssal was
est abl i shed. Counsel for defendants believe their
recol l ection of these events to be both accurate and a
| ogi cal explanation for the dism ssal of the Harnony
claim particularly in light of the court’s nultiple
record references to the agreed ‘procedure’ to be
followed after the jury returned its verdict, and the
absence of any obj ection by Conkling, either pre- or post
judgnent, to the dismssal of his entire case.

Recogni zing that there is no express waiver of this
claim on +the record, defendants suggest 1in the
alternative to this court’s accepting their version of
the events, that this issue be directed to the D strict
Judge for submssion of additional reasons for the
i nclusion of the Harnony securities fraud claimin the
j udgnent of dismssal.”

The letter al so suggested that any stand al one Harnony securities
fraud claimwas probably barred by |[imtations.
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asserted only as a RICO predicate act in Counts | and II."Y

W reject Conkling’ s argunent in this respect. Wile we
recogni ze that “the law of the case” doctrine “conprehends things
decided by necessary inplication as well as those decided
explicitly,” Terrell v. Household Goods Carriers’ Bureau, 494 F.2d
16, 19 (5th Cr. 1974), it nevertheless “applies only to issues
that were decided” and “‘does not include determ nation of all
questions which were within the issues of the case and which,
therefore, m ght have been decided.’”” Id.

We note, to begin with, that none of the argunents by Turner
on the prior appeal which Conkling now cites were made in respect
tothe state | aw breach of fiduciary claim and all related only to
the putative “stand al one” Harnony federal securities law claim
Turner on the prior appeal made no such or simlar argunent as to
the state | aw breach of fiduciary duty claim Turner’s argunent as

to that claimwas solely that it was either inproperly derivative

YThe rel evant portions of Conkling s letter state:

“The first inquiry of the panel is in reference to
Conkling s allegation that the dilution of his ownership
i n Harnmony Corporation resulted froma fraud in the sale
of Harnony securities (stock) to himby the defendants.
This fraud in the sale of securities claimwas asserted
only as a RICO predicate act in Counts | and 11

There was never any unrecorded status conference i n which
any procedure was di scussed or agreed upon dependi ng on
t he possi bl e verdicts, and there was never any unrecor ded
status conference i n whi ch Conkling’s counsel stated that
he would not proceed on any other clainms if the jury
verdi ct was adverse to Conkling on the single predicate
act tried.” (Oiginal enphasis).
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or was foreclosed by the jury's finding of no fraud in the 1963
agr eenent . 18 Qur prior opinion does not address any federal
securities law “stand alone” claim in respect to Harnony, and
addresses that matter only as a RICO predicate act, which,
according to Conkling' s (as well as Turner’s) post-argunent letter,
is all it was. It is beyond dispute that the district court’s
April 1992 judgnent dismssed with prejudice the entirety of
Conkling’s suit, and that we affirnmed that dismssal in all
respects except only as to two portions of the state | aw breach of
fiduciary duty claimwhich we reversed and remanded because they
wer e di sposed of by sunmary judgnent and Turner’s summary j udgnment
nmotion as to those portions of the breach of fiduciary duty claim

was i nadequat e. Not hing in our prior opinion addresses or even

¥Turner, in the portion of his appellee’s brief on the prior
appeal arguing that “the district court properly reconsidered and
granted defendants’ notion for summary judgnent in the pendent
state | aw breach of fiduciary duty claim” states in rel evant part:

“The plaintiff’s breach of fiduciary duty claimis
based upon the sane conduct originally alleged to be
predi cate acts for purposes of the RICO clains. Because
the district court properly concluded that either the
al | eged conduct was not actionable by Conkling (i.e. was
a derivative <claim or did not <constitute any
m srepresentations by Turner or any defendants ow ng
Conkling a fiduciary duty (as a result of the jury’'s
verdict as to the 1963 agreenent), there was anpl e | egal
basis to grant the dismssal. There were no genui ne
i ssues of material fact remaining to be tried.

The jury found no fraud or m srepresentation to
Conkling in the 1963 agreenent. . . . The court properly
di sm ssed the remai nder of this pendent state |aw claim
on the grounds that there was absolutely no evidence to
support it.
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mentions any asserted agreenent by Conkling not to pursue such
clains or any asserted failure on his part to do so, or treats
their disposition as being based on anything other than granting
Turner’s notion for summary judgnent, which is what the order for
judgnent entered April 9, 1992, states. Mor eover, there was
nothing in the record then before us which woul d have allowed us to
make any ot her assunption. There is nothing in our remand of the
two portions of the state | aw breach of fiduciary duty clai mwhich
even suggests that Turner is precluded from having them di sm ssed
prior to trial on a proper notion for sunmmary judgnment or on any
ot her proper basis.

In sum if the district court’s post-remand dismssal is
ot herwi se proper, our prior disposition does not preclude it.
1. Post-remand D sm ssal |nadequately Supported

Conkling also argues that in any event the district court’s
post-remand dism ssal is not justified. W agree.

As previously stated, the district court’s post-renmand
di sm ssal was based on its conclusion that the parties through
counsel and the court had agreed, sone time on March 18 or 19,
1992, and before the jury was discharged on the |atter date, that
if the jury verdict were for Turner, or in light of such verdict,
t hen Conkl i ng woul d not pursue any clai mthat had not been tried in
the event this Court affirnmed the judgnent on the other clainms. W
assune—at | east arguendo—that such an agreenent, properly
docunented or reflected in the record, could be enforced. As the

district court recogni zed, however, nothing in the transcript or in
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any order or witing whatever—ncluding any letter to or fromthe
court or any of the parties or counsel or even any informal notes
of the court, counsel, or anyone el se—reflects such or any sim|lar
agreenent. Conkling's |ead counsel has denied under oath making
any such agreenent, and his other counsel, nore than four years
after the event, sinply had no recollection. Turner’s | ead counsel
testified that Conkling' s counsel stated after the verdict that if
the court were to give judgnent for Turner on the RICO count “then
he had no desire to try the rest of the case.” Turner’'s associate
counsel, though he was unclear as to whether this occurred before
or after the verdict, testified that Conkling s counsel said “if
his RICO case was dism ssed because of the finding of no fraud,
that the stand al one Harnony claimwasn’t big enough or sufficient
enough to justify his going forward.” The testinony by Turner’s
attorneys not only relates to statenents after the verdict—in
contrast to the district court who plainly was speaking of a pre-
verdi ct agreenent—but, nore inportantly, if <credited would
ordinarily have led to a dism ssal of Conkling s pendent breach of
fiduciary duty claim for failure to prosecute. See Sturgeon v.
Airborne Freight, 778 F.2d 1154, 1160 (5th Cr. 1985); Lopez v.
Aransas County | ndependent School District, 570 F.2d 541, 544 (5th
Cr. 1978). C. G A Thonpson & Co., Inc. v. Partridge, 636 F.2d
945, 951-53 (5th Gr. 1981) (plaintiff’s counsel’s announcenent, at
unrecorded conference to nodify the pretrial order on the first day
of trial, that evidence woul d not be presented on the section 10b-5

claimdid not anbunt to dism ssal or waiver of that claim where
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not incorporated into the pre-trial order and plaintiff’s counsel
| ater that day di sputed any abandonnent). But that is not what the
district court then did. Rather, it expressly granted Turner’s
nmotion for summary judgnment on that claim because (as the Apri

1992 order recited) it found “there is no factual or legal basis to
support plaintiff’s breach of fiduciary [duty] clai mwhich was set

forth in the conplaint,” and di sm ssed the claimon that basis. By
the sanme token, the testinony of Turner’s attorneys does not
describe any character of agreenent, mnuch |ess the unusual and
sonewhat conplicated one found by the district court follow ng
remand, nanely that Turner would be free to continue—n this sane
suit —hi s pendent breach of fiduciary duty clainms if, but only if,
this Court (or the district court acting on a post-judgnent notion
for newtrial) were to reverse or order retrial of (presumably in
whol e or in part) the judgnment for Turner on the RICO clains (or
presumably, on the breach of contract clain.

The district court, in support of its order foll ow ng renmand,
also relied on the | anguage in the second paragraph of its order
for judgnment entered April 9, 1992 (dated April 7), referring to
followng a pre-verdict agreenent of the parties and the court as
to the court’s post-verdict procedure. Wile this |anguage does
i ndeed support the conclusion that there was sone pre-verdict
agreenent between all concerned as to what would be done post-
verdict, the April 9, 1992, order, taken as a whole, clearly does
not support, but rather tends to contradict, the agreenent found by

the court follow ng remand. The April 1992 order reads as foll ows:
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“On March 19, 1992, the jury found that the
def endants were not guilty of any fraud and that there
was no redenption agreenent entered into between the
parties in 1962.['*] At the conclusion of the evidence,
both the plaintiff and the defendants noved for a
judgnent as a matter of |aw The Court finds that
defendants’ notion is nmoot. The Court also finds that
the evidence clearly supports the jury's verdict.
Therefore, plaintiff’s notion for judgnent as a matter of
| aw i s deni ed.

Prior to the jury's verdict, the Court and the
parties agreed to a procedure to be foll owed by the Court
once the jury's verdict was returned. Fol | ow ng t hat
procedure, the Court finds as foll ows.

The Court reconsiders its prior decision which
deni ed defendants’ notion for summary judgnent and now
finds that plaintiff'’s claim under R CO should be
di sm ssed since the jury found no fraud on the part of
the defendants in this case. The Court also finds that
there is no factual or |legal basis to support plaintiff’s
breach of fiduciary claim which was set forth in the
conpl ai nt. Therefore, the Court finds that the
plaintiff’s RICO clains and plaintiff’s breach of
fiduciary clainms nust be dism ssed as a matter of fact
and | aw. Accordi ngly, defendants’ notion for sunmary
j udgnent on these clains is granted.

In sunmary, the Court finds as foll ows:

1. Plaintiff’s notion for a judgnent as a matter of
| aw i s DEN ED.

2. Considering the jury's verdict, defendants’
nmotion for a judgnent as a matter of lawis DI SM SSED AS
MOOT.

3. Upon reconsideration, defendants’ notion for

summary judgnment i s GRANTED, and plaintiff’s cl ains under
Rl CO and breach of fiduciary relationship are DI SM SSED.

¥0n April 28, 1992, following the witten suggestion of
Turner’s counsel, the first sentence of this order was anended to
read as foll ows: “On March 19, 1992, the jury found that the
def endants were not guilty of any fraud after the Court had granted
a judgnent as a matter of |aw holding there was no redenption
agreenent entered into between the parties in 1962.” The court
had, in fact, granted Turner’s notion for judgnent as a matter of
| aw on the contract claimafter the evidence cl osed and before the
case was submtted to the jury.
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4. Judgnent shall be entered dism ssing plaintiff’s
entire case wth prejudice at plaintiff’s costs.”
(Enphasi s added) . ?°
This order expressly grants Turner’'s notion for summary

judgnent on the breach of fiduciary duty claim and orders its
dismssal for that reason; and, it grants that summary judgnent
because “[t]he Court . . . finds there is no factual or |egal basis
to support plaintiff’s breach of fiduciary [duty] claimwhich was
set forth in the conplaint.” There is nothing in this order
suggesting that Conkling refused to proceed further after the
verdict or that the breach of fiduciary duty claimwas dism ssed
for that reason. Nor does anything in the April 9 order suggest
t hat Conkling agreed, or the court determned, that if the summary
judgnent on the breach of fiduciary duty claim were reversed on
appeal, but the judgnent on the RICO and contract clains were
af firnmed, that Conkling neverthel ess woul d not pursue the breach of
fiduciary duty claim I ndeed, the form of the April 9 order

suggests the very opposite—that in such event Conkling coul d pursue

the breach of fiduciary duty claim—for that is the | egal effect of

2Following the jury's verdict, the district court initially,
on March 23, 1992, sinply entered judgnent “[i]n accordance with
the jury verdict” dism ssing Conkling s entire suit with prejudice.
On April 1, 1992, the Court entered an order vacating this judgnent
on its own notion, and reciting the judgnent was i nproper because
“[t]here are other issues remaining in the case for the Court to
decide. The jury' s verdict only decided sone of the issues which
are pending in this case . . . . After the Court decides the
remai ni ng i ssues in the case including the notions for judgnment as
a matter of law which were filed at the concl usion of the evidence
by all of the parties, the Court wll issue an appropriate
judgnent.” Follow ng the order of April 7 entered April 9, quoted
in the text above, the court on April 10, 1992, signed a judgnent
dismssing Conkling’s entire suit “[f]Jor the witten reasons
assi gned.”
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the order, as our prior disposition reflects, absent sone express
provision to the contrary. The April 9 order is far nore
consi stent with Conkling s attorneys’ understandi ng—t hat he di d not
proceed with the breach of fiduciary duty claim because the
district court had already said that it would di spose of that by
reconsidering Turner’s notion for sunmary judgnment—than it is with
the district court’s post-remand view of what was understood
bet ween the parties and the court.?

W note also that on the prior appeal Turner defended the
breach of fiduciary duty summary judgnent on the nerits (see note
18, supra), and never contended that it should not be remanded
because there was an agreenent not to pursue it shoul d t he judgnent
di sm ssing the other clains be affirned.

The district court, inits remarks at the February 13, 1997,
hearing, also relied on two passages in the transcript of the
proceedings in the late afternoon and early evening of March 18,
1992. The first of these occurred after the jury argunents and t he
charge had been given and, at 5:02 p.m, the jury had been excused
but told not to begin deliberations until so directed by the court.
Then the court heard further objections to the charge. Wen this
was conpl eted, and just before the jury was brought back in to hear
a portion of the charge which the court had earlier inadvertently
failed to read to the jury, the court remarked to counsel as

foll ows:

2'This is not to say that the district court’s understanding
is factually incorrect; only that the April 9 order does not
support (and indeed tends to contradict) it.
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“The Court: One of the things | want to do when
we get through with this, and y’ all take a break or two,
| want y’'all to conme sit down with ne and tell ne,
dependi ng on which verdict cones in, what we need to do.
So, if you get a verdict tonight we can tell the jury to
cone or not cone back. | think we ought to start
pl anni ng that phase (jury enters).”
The jury then entered and the court read the jury the previously
omtted portion of the charge, and at 5:10 p.m the jury was sent
out with directions to begin its deliberations. Thereafter the
court directed the marshal to get the jury the verdict forns and
counsel to get together the exhibits to be taken to the jury room
Then, after sone instructions to counsel as to being avail able and
the procedures to be followed if there were a jury note, the court
made the foll ow ng remarks to counsel (this being the second of the
two paragraphs relied on by the court), viz: “After y all take a
break for afewmnutes, | want y'all to cone see ne and let’s just
sit and see what the effect of these verdicts are and where we're
going to go fromhere, because | don’'t want to discharge the jury
toni ght erroneously.” The court then instructed counsel that if
they wanted they could wait on the jury in two specific roons
“upstairs” or “outside in the hallway.” The transcript then
reflects that there was recess from5:15 p.m until 7:34 p.m, when
the jury sent in a note saying they wanted to go hone for the
evening. The jury was brought in, and at 7:41 p.m was excused for
the evening and told to cone back at 9:00 a.m the follow ng
nmorni ng. The court advised that it would be out of the courthouse

in the norning but could be reached, and that counsel did not have

to cone to the courthouse the next day until there was a jury note.
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The court suggested to the parties Conkling and Turner personally
that they consider settlenent, and at 7:45 p.m recessed for the
eveni ng.

Wi | e these passages do reflect that the court was concerned
about howto proceed after any verdict, wanted to avoi d erroneously
di scharging the jury, and wanted to di scuss this with counsel, they
do not in any way suggest what was said or agreed on at any
subsequent di scussi on. 22

The above-noted transcri pt passage of the court’s statenent to
counsel, just after the jury was excused following its verdict on
Thursday, March 19, “[w]e agreed last night that we would have
argunents on the notion on Friday at 9:00 if anybody wants ora

argunent ,” does reflect that there was an agreenent for argunents
on notions, but does not reflect any other or further agreenent.
Nor is it inconsistent wth Conkling’s counsel’s asserted
understanding, as stated in his testinony, that this referred to
the court’s statenent the previous evening that the court was goi ng

to reconsider the defendant’s notions for sunmmary judgnent.?®* And,

22The court’s mnute entry for March 18, though goi ng through
t he proceedings until the jury was di scharged for the eveni ng, does
not nention any conference with counsel or any agreed procedure.

2The only relevant part of the court’s mnute entry for March
19 states:

“The jury finds in favor of the defendants. At the
request of the plaintiff thejury is polled and all agree
with the verdict. Judgnent shall be entered accordingly.

As previously agreed by the parties, oral argunent

on the notions for judgnent as a matter of law will be
held at 9:00 a.m on Friday, March 20, 1992.~
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that is what the April 9 order said the court did.

In sum the court’s reasons for its post-remand di sm ssal are
ultimately not adequately supported by anything in the record ot her
than the court’s recollection of what was sai d by counsel during an
i nformal , unrecorded status conference over four years previously,
as to which no one, the court included, has any confirmatory order,
m nute entry, correspondence, or on-the-record remarks, or even
informal notes, and as to which the recollections of the | awers
i nvol ved on each side differ not only fromeach ot her but al so from
the court’s recollection. Mreover, the nost natural inferences
fromthe April 9, 1992, order do not support, but rather tend to
undercut, the district court’s reasons for its post-renmand
di sposition. In these circunstances, the risk of m sunderstanding
what was said and i ntended years previously is sinply too great to

al | ow such a disposition to stand. ?*

While this mnute entry refers to the notions to be argued as
ones “for judgnent as a matter of |law,” what was said in open court
does not include any characterization of the notion[s] to be
argued, and the April 9 order states that the court, post-verdict,
granted Turner’s notion for summary judgnent.

24For exanple, the district court m ght have announced that it
was going to grant sunmary judgnent on the state |aw breach of
fiduciary duty claim and Conkling' s counsel mght then have said
sonet hing generally | i ke what Turner’s associ ate counsel attri buted
to him nanely “if his R CO case was dism ssed because of the
finding of no fraud, that the stand al one Harnony claimwasn't big
enough or sufficient enough to justify his going forward”; but
Conkling s counsel may have been referring only to a stand al one
Har nony federal securities law claim not as part of a state |aw
breach of fiduciary duty claim As earlier recited, Turner’s
appellee’s brief on the prior appeal refers only to a purported
statenent by Conkling’s counsel that in light of the verdict he
woul d not pursue “the all eged securities fraud regardi ng Harnony as
a stand alone (non RICO claim” As al so previously observed
followng oral argunment on the prior appeal, this Court was
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I n anal ogous circunstances, we have held that while we would
not insist on a signed, witten stipulation for a post-answer
vol untary di sm ssal under Fed. R G v. Proc. 41(a)(1) to be w thout
prejudice, although the ternms of the rule require that,
neverthel ess any oral stipulation “nust, however, be unequivocal
and in the record.” Ccean Drilling Explor. v. Mnt Boat Renta
Serv., 799 F.2d 213, 218 (5th Cr. 1986). This was thought
necessary “to avoid later dispute.” | d. See al so Camacho .

Mancuso, 53 F.3d 48, 52-53 (4th Cr. 1995). %

uncertain whether the district court had disposed of any damage
claimfor violation of section 10b of the Securities Exchange Act
of 1934 inrelation to Harnony “as distinguished fromits treatnent
of the claimas a RICO predicate act” (see note 15, supra, and
acconpanying text); Turner replied that such a stand al one federal
securities law claim was never really made, and if nade was
abandoned (see note 16, supra); Conkling, though denying any
abandonment, seened to state such a federal securities law claim
“was asserted only as a RICO predicate act in Counts | and I1” (the
RICO counts) (see note 17, supra, and acconpanying text).
Utimately, on the prior appeal we affirnmed the di sm ssal of all of
Conkling s clainms except only two portions of his state | aw breach
of fiduciary duty claim one being the “Harnony dilution clains
pled as a breach of fiduciary duty” and the other being “the
fiduciary duty clains relating to the 1963 agreenent and its
progeny,” Conkling, 18 F.3d at 1300 (as to each of these two
portions of the state |aw breach of fiduciary duty claimwe held
Turner’ s notion for summary j udgnent was i nadequat e and accordi ngly
remanded) .

W llianms v. Edwards, 87 F.3d 126 (5th Cir. 1996), cited by
the district court, is not to the contrary. There the state
appealed a 1995 order nodifying an earlier consent decree
contending that the district court had no jurisdiction because of
the “sunset” provision of a 1983 order under the terns of which the
case woul d have term nated in Novenber 1989. However, in 1993 the
district court, convinced that it had previously extended the 1983
order, entered an order indefinitely extending the 1983 order. The
1993 order was nade retroactive to Novenber 1989. The state did
not appeal the 1993 order, and between 1992 and 1994 the state
filedinthe district court eleven notions to “partially term nate”
specific, discrete portions of the 1983 order. W held that the
state’s jurisdictional challenge to the 1995 order on the basis
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The district court’s post-remand deci sion here was obviously
taken in conplete good faith and represents its sincere and
consci entious view of what happened in March and April 1992. Nor
do we purport to say that this is in fact not what actually
happened. W do hold, however, that there is inadequate record
support for the nore than four-year-old oral agreenent found by the
district court, and too nuch room for confusion, doubt, and
msinterpretationin that respect, tojustify the bel ated di sm ssal
of the remanded clains on the basis thereof. We consequently
reverse the district court’s February 1997 order of dism ssal and
remand the cause for further proceedi ngs consistent herewmth. The
case shal|l proceed on the basis that the clains previously remanded
are not precluded by any such agreenent as found by the district
court, nor by any failure to proceed or statenent of intention to
waive or the like (as urged by Turner in section 1 of his
menor andum bel ow i n support of his post-remand notion to di sm ss or
for summary judgnent).

I11. Recusal

Conkling urges that the district court should have granted his
post-remand notion to recuse because in acting on Turner’s notion
to dismss the district court was relying on its own recoll ection
of the events of March and April 1992, and hence in sone sense
becane the equivalent of a witness. This conplaint of itself is

i kely rendered noot by our reversal of the February 1997 di sm ssal

that the 1983 order had term nated i n Novenber 1989 was f orecl osed
by its failure to appeal the 1993 order. 1d. at 130-131.
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or der. However, Conkling also requests that we direct that on
remand the case be assigned to another district judge. W decline
to do so. To begin with, we do not conclude that the district

court erred in denying the notion to recuse. As a general rule,

for purposes of recusal, a judge's [ p] ersonal’” know edge of

evidentiary facts neans ‘extrajudicial, so “[f]acts | earned by a

judge in his or her judicial capacity regarding the parties before
the court, whether learned in the sane or a related proceeding,
cannot be the basis for disqualification.” Lac Du Fl anbeau I ndi ans
v. Stop Treaty Abuse-Ws., 991 F.2d 1249, 1255-56 (7th Gr. 1993).
“Opinions fornmed by the judge that are based on
events occurring during the proceedi ngs do not constitute
a basis for recusal ‘unless they display a deep-seated
favoritism or antagonism that would nmake fair judgnent

i npossi ble. Thus, judicial remarks during the course of
a trial that are critical or disapproving of, or even

hostile to, counsel, the parties, or their cases,
ordinarily do not support a bias or partiality
challenge.”” United States v. Landerman, 109 F.3d 1053,

1066 (5th Cr. 1997) (quoting Liteky v. United States,
114 S. . 1147, 1157 (1994)).

There is here no reflection of any such “deep-seated favoritismor
ant agoni snf as would “make fair judgnent inpossible.”? Conkling
relies on Inre Mirchison, 75 S.Ct. 623 (1955), but we see here no
i nvasion of the principle there relied on, nanely that “no man is

permtted to try cases where he has an interest in the outcone.”

W also note that nothing about the parties
personal | y—Conkling and Turner—s or was involved in respect to
the agreenent relied on by the district court inits February 1997
order, the nentioned agreenent being attributed solely to
Conkling’ s then counsel. Since our remand, Conkling has been
represented by other counsel (not of the same firm, and neither
counsel who represented Conkling in the March and April 1992
proceedi ngs continued to represent himin this case foll ow ng our
earlier remand.
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ld. at 625. Nor is Tyler v. Swenson, 427 F.2d 412 (10th Cr.
1970), also relied on by Conkling, on point, for there it was
charged that the judge, in the unrecorded chanbers conference,
engaged i n i nproper threats to cause the defendant to plead guilty.
Here, there has never been any assertion that the district judge
did or said anything i nproper at the nentioned chanbers conference.
Concl usi on

For the reasons stated, we reverse the district court’s

February 1997 judgnent of dismssal and remand the cause for

further proceedings not inconsistent herewth.

REVERSED and REMANDED
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