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JOHN M DUHE, JR, Circuit Judge:
| .

This case requires us to find our way in the vast, perplexing
desert of Establishnent C ause jurisprudence. Plaintiffs, as
t axpayers, sued Defendant Jefferson Parish School Board et al.,
claimng that three state and one federal school aid prograns were
unconstitutional as applied in Jefferson Parish, Louisiana.! The
district court initially granted Plaintiffs’ notion for summary
j udgnent on sone i ssues. The court then conducted a bench trial on
the remaining issues and rendered judgnent. When the case was
reassigned due to the district judge s retirenent, the new judge
reversed sone of the court’s earlier rulings. All told, the
parties spent sone thirteen years in district court before reaching
this Court. During that tinme the sand dunes have shifted.

1.

Plaintiffs first challenge Louisiana s special education

The chall enged aid prograns and the procedural history of the
case are nore fully devel oped infra.
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program codified at LA REv. STAT. ANN. 8§ 17:1941-1956 (West 1982 &
West Supp. 1998), as admnistered in Jefferson Parish, under the
Est abl i shnent C ause. After a bench trial, the district court
ruled that the special education program was unconstitutional as
applied, because it had the inpermssible effect of advancing
religion and because the nonitoring necessary to prevent such an
effect would result in excessive entangl enent between church and

st ate. See Helns v. Cody, 856 F.Supp. 1102, 1121 (E.D. La.

1994) (“Hel ns”) .
A
“I't is and shall be the duty of state, city and parish public
school systens of the state of Louisiana to provide an appropri ate,
free, publicly supported education to every exceptional child who
is a resident therein.” LA. REv. STAT. ANN. 8§ 17:1941 (*“speci al
education statute”).? Louisiana |l aw defines “speci al education” as

“any programof instruction within the preschool, elenentary, and

2An “exceptional child” is one who is

mental ly disabled, gifted and tal ented, hard of hearing,
deaf, speech inpaired, severe |anguage disordered,
visual ly i npaired, enotionally disturbed, orthopedically
i npai red, hospital/honebound, other health inpaired,
| earning disabled, which includes attention deficit
di sordered and dyslexia, traumatic brain injured, or
autistic, and as a result may require special education
or services.

LA. REV. STAT. ANN. 8§ 17:1943(2) (West Supp. 1998). We will note any
provi si ons of the special education statute that have been anended
since the tinme of trial and whether those anendnents have any
bearing on the questions before us.
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secondary school structures of the state, specifically designed to
provide for different learning styles of exceptional children.”
LA. REV. STAT. ANN. 8 17:1943(4) (West Supp. 1998). Special education
prograns are admnistered by the State Departnent of Education
(“the Departnent”) at the state | evel, and by parish or city school
boards at the parish or city levels; at those |lower levels, the
Departnent provides “only general supervision and nonitoring.”
LA. REV. STAT. ANN. § 17:1944(A) (1) (\West Supp. 1998).°3

The district court found that state funds for special
education prograns are allocated to the Jefferson Parish Public
School System (“JPPSS’) “based on the nunber of exceptional
children served by enpl oyees of the | ocal school board, consistent
wWth state-required pupil/teacher ratios for the provision of
services to students with particul ar exceptionalities.” Helns, 856
F. Supp. at 1110. The court also found that “[t]he public school
system receives federal nonies based on the ‘child count’ of
speci al education students enrolled at both public and nonpublic
schools.” 1d.

The Departnent or city/parish school boards are authorized to
“enter into a purchase of services agreenent with any ot her public
or nonpublic school, agency or institution to provide free

appropriate education to exceptional children in need of special

SAdditionally, the office of special education services within
t he Departnent provi des “general supervision and nonitoring of al
educati on prograns for exceptional children conducted within the
state.” LA Rev.STAT. ANN. 8 17:1944(A) (2)(West Supp. 1998).
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education and related services....” LA REv. STAT. ANN. § 17:1949-50
(West 1982). Pursuant to that authority, the Jefferson Parish
School Board (“JPSB’) contracted wth the Special Education
Servi ces Corporation (“SESC’) to provi de speci al education services
by public school teachers at private schools operated under the
authority of the Archdi ocese of New Orleans.* The district court
found that at the tine of trial the sole enployee of SESC (its
executive director Jan Janz) was al so a paid enpl oyee of the Ofice
of Special Education for the Archdiocese of New Ol eans;
additionally, the nenbers of the SESC were

[t] he respective Presi dents of t he

Ar chdi ocesan School Board and D ocesan School

Board of the Roman Cat holic Archdi ocese of New

Oleans, and the Roman Catholic D ocese of

Laf ayette, Baton Rouge, Houna- Thi bodeaux, and

Lake Charles, and a representative to be

appointed by the Bishop of the D ocese of

Al exandri a- Shreveport, respectively.
Hel ns, 856 F. Supp. at 1108. The court thus concl uded t hat SESC was
a “religiously-affiliated corporation.” |d.

The availability of special education services onthe prem ses

of nonpublic schools in Jefferson Parish caused a “dramatic

escal ati on of requests for special -education teachers and ai des by

4SESC was established as a Louisiana nonprofit corporation in

1981. It was organized for the purpose of “assist[ing] students
who are having academ c and behavior problens to cope in the
school environnent.” Al t hough SESC was originally funded wth

$1.65 mllion by the 1982 Legislature, the district court found
that since at |east 1987, SESC has not received any funds fromthe
State of Louisiana or any other governnental body. See Hel ns, 856
F. Supp. at 1108.



t he approved nonpublic schools....” Helns, 856 F.Supp. at 1108.
Wary that such a trend m ght funnel off too many students and
teachers to private schools, in 1982 the JPSB fornmed a committee
conprised of its staff and staff from the Archdi ocese of New
Oleans to study the problem The commttee issued a report
recomending, inter alia, (1) that state funding for teachers and
ai des wor ki ng i n nonpublic schools be capped at its 1982-83 | evel s
(excludi ng teachers covered under the contractual agreenent for
1982-83 with SESC); (2) that, beginning with the 1983-84 academ c
year, “the total |ocal costs for any new positions or vacancies for
teachers or teacher aides will be borne by the Catholic schools to
whi ch these persons are assigned”; and (3) that the Archdi ocese
woul d be able to establish new special education classes at its
schools, but that “the total local costs ... [would] be the
responsibility of the individual schools.” 1d. at 1109. The JPSB
approved the report.

The JPSB/ SESC contract for the 1989-90 school year provided
that the JPSB woul d hire up to 14 speci al education teachers and up
to 5 teacher assistants. These teachers and assistants were
assigned to Chinchuba Institute for the Deaf and ei ght parochia

school s.®> Under the contract, the classroons were to be provided

The eight parochial schools were |nmmacul ate Conception High
School , Archbi shop Runmel Hi gh School, St. Agnes El enentary School ,
St. Angela Elenentary School, St. Benilde Elenentary School, St
Chri stopher Elenentary School, St. Francis Xavier Elenentary
School, and St. Mary Magdal en El enentary School .

6



by SESC at no cost to the JPSB. The special education prograns
conducted in those cl assroons woul d be supervi sed by both the JPSB
and the adm ni strator of SESC.

Pursuant to the contract, SESC billed the JPSB for the cost of
t he speci al education teachers and teacher assistants provided to
t he ni ne nonpublic schools. For the fiscal year 1989-90, that cost
was estimated to be approxi mtely $149, 583. 00. The salary of a
speci al education teacher, one facet of those costs, consists of
(1) noney fromthe “m ni mum foundati on” program (i.e., noney that
cones to Jefferson Parish fromthe State); and (2) the | ocal salary
supplenent. In the public schools, the JPSB pays the | ocal salary
suppl enent. By contrast, in the nonpublic schools the SESC agreed
to pay the supplenent. Since 1987, SESC has been funded by
contributions from the participating nonpublic schools. The
parents of special education students attending these nonpublic
school s pay a supplenental fee to SESC, in addition to tuition they
would normally pay. See Helns, 856 F.Supp. at 1117.

Jefferson Pari sh speci al education teachers in both public and
nonpublic schools are subject to the sane Collective Bargaining
Agr eenent . A clause in the 1989-90 agreenent states that
“[plositions in special education classes which are provided in
nonpubl i ¢ school s and are a duplication of services provided by the
Jefferson Parish Public School System shall be filled only after

all special education positions in the Jefferson Parish Public



School System have been filled by certified special education
teachers.” See Helns, 856 F.Supp. at 1110 (enphasis added).
Not abl y, however, an exception to that clause states that “[t]he
Board shall not involuntarily transfer special education teachers
assi gned to nonpublic schools prior to the 1983-84 school session
unl ess pupil-teacher ratio changes reduce teacher needs.” 1d. at
1110-11. The district court found that this exception functions as
a “conprom se agreenent involving public school teachers providing
speci al education services at nonpublic schools.” Id. at 1111
(internal quotes omtted). Twelve of the fourteen special
education teachers currently enployed by the Jefferson Parish
Publ ic School System and providing services at nonpublic schools
are there by reason of the exception in the Collective Bargaining
Agreenent (“the grandfather provision”). |d.

Pursuant to State regul ations, the JPSB and SESC entered into

an “interagency agreenent,” to be effective for one year fromJuly
1, 1989, the stated purpose of which was to “fornalize the
cooperation and to identify the responsibilities” of the two
entities regarding the special education program See Helns, 856
F. Supp. at 1113. The interagency agreenent does not specifically
provide for nonitoring to determ ne whether the special education
teacher engages in either religious discussion or conduct. The

contract only provides that the principal of the nonpublic school

“Wll ensure that the policies and procedures of the [JPSB] w il be



followed in all areas of cooperative effort.” 1d.® The State
however, conducts inspections of randomy selected specia
education prograns once every three years; t hese i nspections
include a thorough review of students’ school records and
interviews with teachers and principals. 1d. at 1114.

The teaching responsibilities of each JPPSS speci al education
teacher are described in the Individualized Education Program
(“IEP") of each of the teacher’s students. An |EP describes each
child s entire special education curriculum State regul ations
mandate that “[t]he responsibility for the devel opnent of each
initial ITEP rests with the [public] school system s special
educati on supervisor.” Hel ns, 856 F.Supp. at 1114. Rel i gi ous
instructionis not described in the | EP, nor do church or religious
officials have any authority whatsoever over the content of the
| EP. 1d. Moreover, special education teachers nust and do teach
only what is outlined in the IEP. |d.

The district court specifically found that: “[t]he JPPSS
speci al education teachers at nonpublic schools do not teach
religion” 1d.; “[t]he special education classroons are used only
for special education instruction” Id.; and that *“JPPSS specia

education teachers at the eight Catholic schools are not required

SNonpublic school principals are also contractually bound to
“enforce, apply, and follow all [JPSB] personnel policies and
procedures, including but not limted to the Coll ective Bargaining
Agreenent, the Teacher Evaluation Program and the Teacher
Assi st ant Eval uation Program in the ‘ managenent and supervi si on of
the teachers’ enployed by the JPPSS.” Helns, 956 F. Supp. at 1114.
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to attend any religious services.” |d.

Speci al education teachers teach in self-contained or resource
cl assroons within each Catholic school’s facility. JPPSS requires
all special education classroons to be “located in the center of
the school” to nmake it easier for students to get to their
classroom To that end, nost classroons are |located in the main
school building or on the main school canpus.’” No sign or other
speci al designation indicates that the special education classroom
or area used is a public school classroomor area. See Helns, 856
F. Supp. at 1115.

Nonpubl i ¢ school principals may assi gn JPPSS speci al educati on
teachers non-teaching custodial duties involving oversight of
student safety and behavior -- such as lunch duty or bus duty --
only in a manner consistent with the Collective Bargaining
Agr eenent . Pursuant to that agreenent, the special education
teachers may also be required to attend faculty neetings no nore
frequently than once per nonth, for one hour. See id. at 1114.

The JPSB/ SESC contract states that “[t]eacher evaluation in
the nonpublic schools falls under the auspices of the [JPPSS];
therefore, the nonpublic schools nust follow all policies and
procedures of the [JPPSS] governing teacher evaluation.” The

contract also stipulates that in the nonpublic schools, principals

The one noted exception is at St. Christopher’s Elenentary
School, where the special education classroom is |ocated in a
portable unit.
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and speci al education teachers shall participate in evaluation and
speci al education policies and procedures. See id. at 1115. The
principal of the nonpublic school is the “supervisor and ‘forma
eval uator’ of the special education teachers in that school.” See
id. at 1117. The record indicates that the principal, through
actual classroomobservation of the special education teachers and
through interviews, perforns |imted evaluations of the teachers’
“teaching abilities” and “cl assroomnmanagenent skills.” The record
also indicates the principal’s supervisory role is strictly
circunscri bed by JPPSS. There is no evidence denonstrating that
the principals have supervisory authority over the content of the
speci al education program

The district court made the follow ng findings regardi ng Mary
L. Cerise, a JPPSS special education teacher at St. Angela Merici.
Prior to her enploynent as a special education teacher by JPPSS,
Cerise was enployed by St. Angela Merici for approximtely ten
years as an elenentary education teacher. Now, however, she
informs her students that she is a JPPSS enpl oyee; parents becone
aware of her enploynent when they sign the child s |EP. In
testifying about her contacts with the principal at St. Angela
Merici, Cerise indicated that “during the day he often wal ks i n and
out of the classroons.” Cerise also testified that the principal
was her imedi ate supervisor in that “[h]is positionis to see that

[ she] inplenent[s] the program as outlined on the [IEP] and that
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[she is] carrying out the instructional objectives and trying to
nmeet the needs of each child that is in [her] care.” See Hel ns,
856 F. Supp. at 1116.

Prior to Cerise’s tenure, an enpl oyee of JPPSS woul d regul arly
monitor Cerise’s files and classroom activities at the school
Since her tenure, however, no state enployee has nonitored her
cl assroom i nstead, she wites down everything she does in the
| EP, which is sent to an “I EP specialist” and then returned to her
Wi th acconpanying comentary. The |EP specialist, Barbara
Caval I i no, a JPPSS enpl oyee, did not visit St. Angela Merici during
the 1989-90 school year, but did visit once during the previous
year. Cerise’s contact with the IEP specialist is normally by
t el ephone and occurs whenever she has an “academ cally or |EP-
related” question that she wants clarified. See id.

In addition to the student report cards issued by the
parochi al school, Cerise nust conplete a progress report which is
requi red by the JPPSS for every special education student. Cerise
attends faculty neetings at St. Angela Merici on a nonthly basis.
She attended one general workshop for all special education
teachers sponsored by the JPPSS at the beginning of the 1989-90
school year. See id.

Jan Janz, the sole enployee and executive director of SESC,
has “general supervision” of the special education programprovided
on nonpublic school prem ses by the JPSB/ SESC contract. She visits
t he speci al education classroons and nonitors the eval uati ons and
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the I EPs of the special education students that are on file. Janz
testified that she did not specifically nonitor for religious
synbols in the special education classroons, but that if she
observed a religious synbol in the classroons, she “woul d ask that
they renove it.” Barbara Turner Wndhorst, the director of special
education from June of 1982 to January of 1987, was not aware of
any JPPSS policy which required the director of special education
to observe whether religious synbols were present in the special
education classroons. She did not investigate for the presence of
religious synbols, nor did she recall whether any religious synbols
were present in the special education classroons. The State of
Loui siana has no policy that requires its enpl oyees to i nspect the
speci al education classroons for such synbols. See id. at 1117.

JacLynn Welsch, a volunteer teacher’s assistant to Jean
Dougl ass (a JPPSS special education teacher also at St. Angel a
Merici), testified that Dougl ass taught special education classes
to upper grades in a partially partitioned classroom The
cl assroom al so serves as the special education room for another
teacher. Welsch testified that there is a crucifix in the room
See id. at 1116.

The district court ended its fact-findings with the foll ow ng
concl usi ons:

(1) “[S]pecial education teachers enployed by the [JPSB]

provi de special education services on the prem ses of
parochi al school s”;
(2) “[T]here was no financial incentive for the parents of
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(3)

(4)

(5)

(6)

speci al education students to choose a nonpublic school .
In fact it is undisputed that the students would have
recei ved special education at no cost in the public

school s. I nstead, the parents of special education
students elected to pay an extra charge, in addition to
the regular tuition, in order for their children to

attend a parochial school”

“The State of Louisiana is presently disbursing funds to
Jefferson Parish to provi de speci al education services to
all qualified children in Jefferson Parish, whether they
attend public or nonpublic school s”;

“INJo state, federal, or Jefferson Parish funds are paid
directly to SESC or to the parochial schools. Rather
SESC contributes nonies to the [JPSB] to hel p pay for the
sal aries of the JPPSS speci al education teachers | ocated
at the parochial schools. SESCreceives its nonies from
the individual schools providing the special education
services”,;

“[T] he parochial schools have received a direct econonc
benefit by furnishing special education services ontheir
prem ses. The parochial schools receive tuition and a
speci al education surcharge from the special education
students, yet they are not responsible for the full
sal aries of the JPPSS special education teachers. The
JPPSS speci al education teachers are paid by the [JPSB]
with funds primarily obtained fromthe State of Louisiana
and suppl enent ed by t he parochi al school s t hrough SESC’

“[lI']f the special education services were not provi ded at
t he nonpublic schools, those special education students
woul d be conpelled to attend public schools which provide
the necessary services at no charge to the parents.
Thus, the nonpublic schools would be deprived of an
econom c benefit, that is, the tuition and the speci al
educati on surcharge received fromthe special education
students.”

Hel ns, 856 F. Supp. at 1117-18.

B

The district court began its conclusions of |aw by hol ding

that the eight Catholic schools at issue here are “pervasively

sectarian.” Helns, 956 F. Supp. at 1118, quoting Bowen v. Kendri ck,
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487 U. S. 589, 610 (1988). Regarding the famliar three-part test

of Lenpbn v. Kurtzman, 403 U S. 602, 612-13 (1971), the court

observed that “even though Lenon has not been overruled, its
continuing vitality appears to be in question.” Helns, 856 F. Supp.

at 1118, citing Lanb’'s Chapel v. Center Moriches Uni on Free School

Dist., 113 S.C. 2141, 2148 n.7 (1993).
Thus, the court relied primarily on the analysis used in the
Suprene Court’s (then) npbst-recent Establishnment O ause case,

Zobrest v. Catalina Foothills School Dist., 509 US 1 (1993).

Zobrest held that the Establishnent C ause does not bar a school
district fromfurnishing an exceptional child with a sign-Ilanguage
interpreter at a parochial school “in order to facilitate his
education.” Zobrest, 509 U. S. at 14. The district court foll owed
the Zobrest analysis and asked whether the Louisiana special
education program as applied in Jefferson Parish, nore closely
resenbl ed the school aid prograns found constitutional in Mieller

v. Allen, 463 U S. 388 (1983), and Wtters v. WAshington Dep’t of

Services for the Blind, 474 U S. 481 (1986), or instead nore
closely resenbled the school aid prograns struck down in Meek v.

Pittenger, 421 U. S. 349 (1975), and School Dist. of Grand Rapi ds v.

Ball, 473 U S 373 (1985). See Helnms, 856 F.Supp. at 1118-19,

citing Zobrest, 509 U S. at 7-14.

Utimately, the court found that “the situation in the instant

case nore closely resenbl es Meek and Ball, rather than Mieller and
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Wtters.” Helns, 856 F. Supp. at 1120-21. 1In the court’s view, the
provision of special education services on parochial school
prem ses, where the teachers are paid by a conbi nati on of State and
SESC funds, anobunted to “assistance ... given directly to the
school s thenselves, and not indirectly through the parents or
students.” 1d. Quoting from Meek, the court thus concluded that
the JPPSS speci al education teachers were “perform ng educati onal
services in schools in which education is an integral part of the
dom nant sectarian m ssion and in which an at nosphere dedicated to
t he advancenent of religious belief is constantly maintained.” |d.

at 1121, quoting Meek, 421 U S at 371. Further, the court found

that the continuing surveillance necessary to insure that teachers
would not inculcate religion “could result in admnistrative
ent angl enent between the parochial schools and the State and

Jefferson Parish.” Helns, 856 F.Supp. at 1121, citing Meek, 421

US at 372. Consequently, the court felt itself “conpelled to
find that the special education statute, LA REv. STAT. ANN. 88
17:1941- 1956, which allows state-paid teachers to teach on the
prem ses of pervasively sectarian institutions, violates the
Establ i shnent O ause as applied.” Helns, 856 F.Supp. at 1121.

C.

1.

When we vi ew t he deceptively sinple words of the Establishnment

16



Cl ause® through the prismof the Suprene Court cases interpreting
them the view is not crystal clear. | ndeed, when the Suprene
Court itself admts that it “can only dimy perceive the |Iines of
demar cati on in this extraordinarily sensitive ar ea of
constitutional law,” as a Crcuit Court bound by the H gh Court’s
commandnent s we nust proceed in fear and trenbling. See Lenpon, 403

US at 612, quoted with approval in Mieller, 463 U S. at 393, and

Commttee for Public Education v. Nyquist, 413 U S. 756, 761

(1973).
That said, we begi n by observing that the Suprene Court’s nost

recent sernopn in this area, Agostini v. Felton, 117 S. C. 1997

(1997), which was not available to the district court, nust control
the outcone here, as it presents a factual situation closely

anal ogous to our own. See discussion infra. Agostini overruled a

portion of Ball, supra, a case on which the district court relied.

See Agostini, 117 S.C. at 2016, overruling Aguilar v. Felton, 473

U S 402 (1985), and overruling in part Ball, 473 U. S. 373 (1985).

The crucial question before us is whether Agostini mandates a
different result than that reached by the district court. W hold
that it does.

Agostini considered the constitutionality of Title | of the
El enentary and Secondary Education Act of 1965, 79 Stat. 27, as

modified, 20 U S.C. §8 6301 et seq. (“Title I”). Title I channels

8 Congress shall make no |aw respecting an establishnment of
religion....” US. CoNST. anend. |.
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federal funds, through the States, to “Local Educati onal Agencies”
(“LEAs”), which in turn spend the funds to provide renedial
educati on, guidance and job counseling to eligible students. See
Agostini, 117 S.C at 2003. An eligible student is one who resides
within the attendance boundaries of a school |ocated in a |ow
incone area and who is failing, or is at risk of failing, the
State’s student performance standards. 1d. at 2003-04. Title |
requires that funds be nade available equitably to all eligible
children, whether they attend public or private schools. [|d. at
2004.

When an LEA provides Title | services to children attending
private schools, those services are subject to heightened
constraints. For exanple, Title | services nmay be provided only to
eligible private school students and, unlike at public schools,
those services therefore cannot be provided on a “school -w de”
basis. Seeid. Additionally, the LEA nust retain conplete contro
over Title | funds and nust retain title to all materials used in
conjunction with Title | services. 1d. The LEA also nust provide
those services through public enployees or other persons
i ndependent of the private school and any religious institution.
Id. Inportantly, the Title | services thensel ves nust be “secul ar,

neutral, and nonideol ogi cal,” and nust “supplenent, and in no case
supplant, the level of services” already provided by the private

school . [|d.
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The LEA in Agostini, the Board of Education of the Gty of New
York, struggled for over a decade attenpting to provide Title |
services to private school students within its jurisdiction. See
Agostini, 117 S. . at 2004. After unsuccessful experinents
involving the off-canpus provision of services, the Board of
Education inplenmented the plan that invoked the wath of the
Agostini plaintiffs:

That plan called for the provision of Title |
services on private school prem ses during

school hours. Under the plan, only public
enpl oyees could serve as Title | instructors
and counsel ors. Assignnents to private

schools were nmade on a voluntary basis and
W thout regard to the religious affiliation of
the enployee or the wi shes of the private
school . [A] large mpjority of Title |
teachers worked in nonpublic schools wth
religious affiliations different from their
own. The vast mpjority of Title | teachers
al so noved anong the private school s, spending
fewer than five days a week at the sane
school

Agostini, 117 S.Ct. at 2004 (citations omtted). As an additional
saf eguard, public enployees providing Title | services on private
school prem ses “woul d be given a detailed set of witten and oral
i nstructions enphasi zi ng the secul ar purpose of Title | and setting
out the rules to be followed to ensure that this purpose was not
conprom sed.” Id. Consultations with a student’s regqgular
cl assroom teacher were limted to “nutual professional concerns

regarding the student’s education.” Id. at 2005. Finally, “a
publicly enployed field supervisor was to attenpt to nake at | east
one unannounced visit to each teacher’s classroom every nonth.”

19



In 1987 six federal taxpayers sued claimng that the Board’'s
Title | program violated the Establishnment C ause. At the
conclusion of the dispute’s first lap through the Federal court
system the Suprenme Court affirned the decision of the Second
Circuit, holding that the programwas unconstitutional because it
“necessitated an ‘ excessi ve entangl enent of church and state in the
admnistration of [Title I] benefits.”” Agostini, 117 S.C. at

2005, quoting Aquilar, 473 U. S. at 414. Consequently, on remand

the district court permanently enjoi ned the Board of Education from
allowwng State-funded “public school teachers and guidance
counselors to provide teaching services on the premses of
sectarian schools within New York Cty.” Agostini, 117 S.C. at
2005.

In 1995, the Board, together with a group of parents of
parochial school children entitled to Title | services, noved the
district court under Federal Rule of Gvil Procedure 60(b), seeking
relief from the permanent injunction on the grounds that the
“deci sional law [had] changed to nmake | egal what the [injunction]

was designed to prevent.” |d. at 2006, quoting Rufo v. Inmates of

Suffolk County Jail, 502 U. S. 367, 388 (1992). Both the district

court and the Second Crcuit denied relief, but the Suprene Court

reversed and vacated the injunction. Agostini, 117 S.C. at 2019.

The central question before the Court in Agostini was “whet her

Agqui | ar [ had] been eroded by [the Court’s] subsequent Establishnment
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Cl ause cases.” 1d. at 2008. To answer it, the Court first had to
di scuss the underpinnings of Aguilar and its conpani on case, Ball:

Distilled to essenti al s, t he Court’s
conclusion that the Shared Tinme program in
Bal | had the i nperm ssible effect of advanci ng
religion rested on three assunptions: (i) any
public enpl oyee who works on the prem ses of a
religious school 1is presuned to inculcate
religion in her work; (ii) the presence of
public enployees on private school prem ses
creates a synbolic union between church and
state; and, (iii) any and all public aid that
directly aids the educational function of
religious schools inpermssibly finances
religious indoctrination, even if the aid
reaches such schools as a consequence of
private decisionnmaking. Additionally, in
Agui lar there was a fourth assunption: that
New York City’'s Title |I program necessitated
an excessive entanglenent wth religion
because public enployees who teach on the
prem ses of religious schools nmust be closely
nmonitored to ensure that they do not incul cate
religion.

Agostini, 117 S. C. at 2010. The Court then proceeded to
denonstrate how its intervening decisions had “underm ned the
assunptions upon which Ball and Aguilar relied.” |d.

Wiile the Court reaffirmed the bedrock principle that
“governnent inculcation of religious beliefs has the inperm ssible
effect of advancing religion,” the Court found that cases
subsequent to Aguilar had “nodified in two significant respects the
approach [it] use[s] to assess indoctrination.” Agostini, 117
S.C. at 2010. The first sea-change the Court noted in its
i ndoctrination analysis was that it had:

abandoned the presunption erected in Meek and
Ball that the placenent of public school
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enpl oyees on par ochi al school gr ounds
inevitably results in the i nperm ssi bl e effect
of st at e- sponsor ed i ndoctrination or
constitutes a synbolic uni on bet ween
governnent and religion.

Id., citing Zobrest, 509 U S at 13. No |onger, then, would a

public enployee on sectarian school property “be presuned to
inculcate religion in the students,” wthout evidence to the
contrary. Agostini, 117 S.Ct. at 2011; see also id. at 2012
(“Certainly, no evidence has ever shown that any New York City
Title | instructor teaching on parochial school prem ses attenpted
to inculcate religion in students.”). Nor would the nere presence
of a public enployee on the premses of a religious school
“create[] an inperm ssible ‘synbolic Iink’ between governnent and
religion.” 1d. at 2011. The Court thus denolished with one sw ft
stroke the first two assunptions upon which Ball had stood. See
id. at 2010.

The second “significant” alteration the Court noted was that
it had “departed from the rule relied on in Ball that al
governnent aid that directly aids the educational function of
religious schools is invalid.” 1d. at 2011 (enphasis added). The
Court, however, was sonewhat cryptic about how one m ght
di stingui sh between valid and i nvalid governnent aid that “directly
aids the religious function of religious schools.” From the

Court’s reliance on Zobrest, supra, and also on Wtters v.

Washington Dept. of Services for the Blind, 474 U S. 481 (1986),
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however, we can glean the kinds of requirenments the Court m ght
demand of such aid. First, it was crucial in the Court’s viewthat
any aid be neutral -- that is, that any aid be “nmade avail able
generally wthout regard to the sectarian-nonsectarian, public-
nonpublic nature of the institution benefited.” Agostini, 117

S.&. at 2011, quoting Wtters, 474 U. S. at 487. Second, the Court

required that “any noney that wultimately went to religious
institutions did so ‘only as a result of the genuinely i ndependent
and private choices of’ individuals.” Agostini, 117 S.C. at 2011-

12, quoting Wtters, 474 U S. at 487. Rel ative to the second

requi renent, the Court noted that an aid programis eligibility
criteria may ensure that the aid flows to sectarian institutions
only as a “result of the private decision of individual parents”
(i.e., if the aid is given based on factors unrelated to religion,
the fact that sonme aid is channeled to religious schools is a
function of the parents’ decision to send their children to such
schools and therefore “[can] not be attributed to state

deci sionmaking.”). Agostini, 117 S.C. at 2012, citing Zobrest,

509 U. S at 10. Finally, the aid cannot “indirectly finance
religious education by ‘reliev[ing] the sectarian schoo[l] of costs
[It] otherwise would have borne in educating [its] students.”

Agostini, 117 S.C. at 2012, citing Zobrest, 509 U S. at 12.°

The Court al so observed that whether the aid is provided to one
student, as it was in Zobrest, or to several students at once, as
it was in Agostini, “is not constitutionally significant.”
Agostini, 117 S.C. at 2013.
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The criteria by which an aid program identifies its
beneficiaries may, in the Court’s view, advance religion in another
way: “the criteria mght thensel ves have the effect of advancing
religion by creating a financial incentive to undertake religious

i ndoctrination.” Agostini, 117 S.C. at 2014, citing Wtters, 474

U S at 488, and Zobrest, 509 U S. at 10. The Court provided a
test for determ ning whether aid criteria create such an incentive:

This incentive is not present, however, when
the aid is allocated on the basis of neutral,
secular criteria that neither favor nor
disfavor religion, and is made available to
both religious and secul ar beneficiaries on a
nondi scri m natory basi s. Under such
circunstances, the aid is less |likely to have
the effect of advancing religion.

Agostini, 117 S.Ct. at 2014, citing Wdnar v. Vincent, 454 U S. 263

(1981). When assessing whether an aid program has the
i nperm ssi ble effect of advancing religion, then, the criteria by
which that aid is allocated are relevant in tw distinct ways:
whet her any use of the aid to indoctrinate religion can be
attributed to the state, and, whether the criteria thenselves
create a financial incentive to undertake religious indoctrination.

See Agostini, 117 S.C. at 2014.

The Court in Agostini expressly treated the “entangl enent”

prong (often regarded as the third prong -- see, e.q., Mieller, 463

U S at 394) of the Lenon test as “an aspect of the inquiry into a

statute’'s effect.” Agostini, 117 S.C. at 2015, citing Walz v. Tax

Commin of the Gty of New York, 397 U S. 664, 674 (1970). The
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Court did so observing that, regardless how it had characterized
the “entanglenent” inquiry in prior cases, “the factors we use to
assess whether an entanglenent is ‘excessive’ are simlar to the
factors we use to examne ‘effect.’” Agostini, 117 S.C. at 2015.
Those factors include (1) “the character and purposes of the
institutions benefited,” (2) “the nature of the aid that the State
provides,” and, (3) “the resulting relationship between the
governnent and religious authority.” |Id.
The Court enphasized that not every entanglenent between

governnent and religion offends the Constitution:

Not all entanglenents, of course, have the

effect of advancing or inhibiting religion.

Interaction between church and state 1is

i nevi tabl e, and we have al ways tol erated sone

| evel of i nvol venent between the two.

Ent angl enent nust be “excessive” before it

runs afoul of the Establishnent C ause.
Agostini, 117 S.Ct. at 2015 (citations omtted). The Aquilar Court
found that the Board’s Title | program fostered excessive
ent angl enent for three reasons: (1) “the program would require
pervasive nonitoring by public enployees to ensure that Title |
enpl oyees did not inculcate religion”; (2) “the program required
adm nistrative cooperation between the Board and parochia

school s”; and, (3) “the program m ght increase the dangers of

political divisiveness.” 1d., citing Aguilar, 473 U S. at 413-14

(internal quotes omtted). The Agostini Court began, however, by
observing that the last two grounds cannot, in and of thenselves,
create an excessive entanglenent, since “[t]hey are present no
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matter where Title | services are offered, and no court has held

that Title | services cannot be offered of f-canpus.” Agostini, 117
S.Ct. at 2015.

More inportantly, the Court remarked that, since it had

abandoned t he assunption that public enpl oyees on sectarian school

prem ses wll inevitably inculcate religion,
we nust also discard the assunption that
pervasive nonitoring of Title | teachers is
required. There is no suggestion in the

record before us that wunannounced nonthly
visits of public supervisors are insufficient
to prevent or to detect inculcation of
religion by public enployees. Mor eover, we
have not found excessive entangl enent in cases
in which States inposed far nobre onerous
burdens on religious institutions than the
nmoni toring systemat issue here.

Agostini, 117 S.Ct. at 2016, referring to Bowen, 487 U.S. at 615-17

(enphasi s added). Thus, the Court wll now require evidence
denonstrating the insufficiency of a particular nonitoring system
before it will conclude that public teachers on parochial school
grounds are inpermssibly inculcating religion.
The Court concluded with the foll ow ng | anguage:

To sunmari ze, New York City's Title | program

does not run afoul of any of the three

criteria we currently use to eval uate whet her

governnent aid has the effect of advancing

religion: it does not result in governnental

i ndoctrination; define its recipients by

reference to religion; or create an excessive

ent angl enent .
Agostini, 117 S.C. at 2016. The Court then stated its hol ding:

W therefore hold that a federally funded
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program providing supplenental, remedi al

instruction to disadvantaged children on a
neutral basis is not invalid wunder the
Est abl i shnment C ause when such instruction is
given on the prem ses of sectarian schools by
governnent enployees pursuant to a program
contai ning safeguards such as those present

her e. The sane considerations that justify
this holding require us to conclude that this
carefully constrained program also cannot

reasonably be viewed as an endorsenent of

religion. Accordi ngly, we nust acknow edge
that Agquilar, as well as the portion of Ball

addressing Grand Rapi ds’ Shared Ti ne program

are no | onger good | aw.

Id (enphasi s added).
2.
For our purposes, Agostini is as inportant for what it did not
hold as for what it did. As the enphasized | anguage at the end of
the last section shows, Agostini only overruled that part of Ball

dealing with the Shared Tinme program See al so Agostini, 117 S. C

at 2016 (“...overruling Aguilar and those portions of Ball
i nconsistent with our nore recent decisions.”). Agost i ni
explicitly left intact that part of Ball which struck down the

Communi ty Education program See id.; see also Agostini, 117 S. C

at 2019 n.1 (Souter, J., dissenting). W believe that contrasting
the two prograns in Ball will further illum nate the neaning of
Agostini, for while the Shared Ti nme programis constitutional under
Agostini, presumably the Comunity Education programis not.

The Shared Tine program offered classes during the regular

school days that were “supplenentary” to State-required core
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curriculumcourses.® See Ball, 473 U.S. at 375. By contrast, the
Communi ty Education programoffered courses to children and adults
t hat commenced after the regul ar school days. 1d. at 376.1' Courses
offered included Arts and Crafts, Hone Economcs, Spanish,
Gymastics, Yearbook Production, Christmas Arts and Crafts, Dranmm,
Newspaper, Humani ti es, Chess, Model Bui | di ng, and Nature
Appreciation. |d. at 376-77. The Court did not indicate that the
Communi ty Educati on courses were intended to be “supplenentary” to
core curriculum subjects. There was evidence that both Shared
Time and Communi ty Education courses taught at nonpublic school s
were also available, perhaps in a different format, in public
school s. |d.

The Ball Court noted that “[b]oth prograns [were] adm ni stered
simlarly.” Id. at 377. For exanple, nonpublic schoo
adm ni strators deci ded which courses to offer, based on a |ist of
courses provided by the Director of the program a public schoo
enpl oyee. Id. Nonpublic adm nistrators also decided which
cl assroons woul d be used for the prograns, subject to i nspection of
the facilities by the sane Director. 1d. The public school system

“l eased” the classroons fromthe nonpublic schools for a nom na

For exanple, the Shared Time program offers courses such as
“renedial” and “enrichnent” mathematics, reading, art, music, and
physi cal education. |d.

1The appeal in Ball “involved only Shared Tine classes at the
el enrentary level, Community Education classes at the elenentary
|l evel, and the renedial mathematics Shared Tinme Program at the
secondary level.” 1d. at 376 n.1
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weekly charge. 1d. The |eased classroons had to be free of any
religious synbols, although religious synbols “[coul d] be present
in the adjoining hallways, corridors, and other facilities used in
connection with the program” 1d. at 378. The programteacher was
required to post a sign outside the classroomstating that it was
a “public school classroom” |d.

The nost i nportant difference between the two prograns was t he
status of their teachers. See id. at 387. The Shared Tinme
teachers were “full-tine enpl oyees of the public schools.” 1d. at
376. In stark contrast,

Community Education teachers are part-tine
public school enployees. (...) Because a well -
known teacher is necessary to attract the
requi site nunber of students, the School
District accords a preference in hiring to
instructors already teaching wthin the
school . Thus, wvirtually every Comrunity
education course conducted on facilities
leased from nonpublic schools has an

instructor otherw se enployed full tinme by the
sanme nonpublic school .

Ball, 473 U S. at 377 (enphasis added). Waile it is true that
approxi mately 10%of the Shared Ti ne teachers “previously taught in
nonpubl i c school s, and many of those had been assigned to the sane
nonpublic school where they were previously enployed,” no Shared
Time teachers were concurrent enployees of both the nonpublic
school s and the public school system See id. at 376.

Al though the Ball majority invalidated both progranms, its

di scussion of the Community Education program focused on the dual
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roles of that program s teachers:

These [Community Education] instructors, many
of whomno doubt teach in the religious school
preci sely because they are adherents of the
controlling denom nation and want to serve
their religious comunity zealously, are
expected during the regular schooldays to
incul cate their students with the tenets and
beliefs of their particular religious faiths.
Yet the prem se of the [Comunity Educati on]
program is that those instructors can put
aside their religious convictions and engage
in entirely secular Comunity Education
instruction as soon as the school days i s over.
Moreover, they are expected to do so before
the sanme religious school students and in the
sane religious school classroons that they
enpl oyed to advance religi ous purposes during
the “official” school days. Nonet hel ess, as
petitioners thenselves asserted, Community
Education classes are not specifically
monitored for religious content.

Ball, 473 U S. at 386-87. Gven the “conflict of functions
inhere[nt] in the situation,” the Court found “a substantial risk
that, overtly or subtly, the religious nessage [the teachers] are
expected to convey during the regular schooldays will infuse the
supposedl y secul ar cl asses they teach after school.” 1d. at 387,

in part quoting Lenpn, 403 U.S. at 618-19. The Court was car ef ul

not to inpugn the integrity of the Community Education teachers,
but it nonet hel ess found a substantial risk of inculcation “because
the pressures of the environment mght alter [their] behavior from

its normal course.” Ball, 473 U S. at 387, citing Wl mn v.

Walter, 433 U S. 229, 247 (1977).
The Ball Court also found a “substantial risk of state-

sponsored indoctrination” in the Shared Tinme program Ball, 473
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U. S at 387. Notably, however, the Court did so by indulging in an
assunption that the Agostini Court has now expressly di savowed --
i.e., the assunption that public enpl oyees teaching on the prem ses
of sectarian schools “may well subtly (or overtly) conformtheir
instruction to the environnment in which they teach....” 1d. at
388. The quoted |anguage encapsul ates what the Agostini court
identified as the first of three now abandoned assunpti ons on whi ch

Ball relied. See Agostini, 117 S.Ct. at 2010; see al so discussion

supra Part 11.C 1. By contrast, the Court invalidated the
Community Education program not because of any unfounded
assunptions about public enpl oyees’ behavior, but instead because
of the genuine “conflict of functions” present when a teacher nust
fill two nutually-exclusive roles in the course of a single
school day. See Ball, 473 U S. at 387.

A few other aspects of Ball bear noting. First, the Court
gave no weight to whether the courses offered by either program
were “supplenental.” Even if the courses offered were, as a matter
of fact, “supplenental” insofar as they were not then offered by
t he nonpublic school, the Court observed that “there is no way of
knowi ng whether the religious schools would have offered sone or
all of these courses if the public school system had not offered
themfirst.” 1d. at 396. Instead of focusing on the “renedial” or
“enrichnment” aspects of the courses, the Court | ooked nore broadly

to their “general subject matter” (reading, nmathematics, etc.),
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which was “surely a part of the curriculumin the past....” |d.
Thus, “the concerns of the Establishnment Cause may ... be
triggered despite the ‘supplenental’ nature of the courses.” |d.

Second, the Court noted that “respondents adduced no evi dence
of specific incidents of religious indoctrination in this case.”
Id. at 388. Nonet hel ess, the Court frankly observed that “the
absence of proof of specific incidents is not dispositive,” because
neither the religious schools nor the teachers, parents and
students woul d have any incentive “to conplainif the effect of the
publicly supported instruction were to advance the schools’
sectarian mssion.” 1d. at 388-89. The Court had earlier noted
that neither the Community Education nor the Shared Tine program
was nonitored for religious content. See id. at 387.

Finally, we think it especially noteworthy that Justice
O Connor (the author of Agostini) and (then) Chief Justice Burger
dissented in Ball, but only as to the Shared Tine program Both
i nval i dated t he Community Education program See Ball, 473 U. S. at
398 (Burger, CJ., concurring in the judgnent in part and
dissenting in part), and 473 U S at 398-400 (O Connor, J.,
concurring in the judgnent in part and dissenting in part).
Because Justice O Connor gave specific reasons for distinguishing
the two prograns, we reproduce here the final paragraph of her
partial concurrence:

| agree with the Court, however, that the
Community Education program violates the
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Est abl i shnent C ause. The record indicates
that Community Education courses in the
parochi al school s are overwhel m ngly taught by
i nstructors who are current full-tinme
enpl oyees of the parochial school. The
teachers offer secular subjects to the sane
parochial school students who attend their
regul ar par ochi al school cl asses. I n
addition, the supervisors of the Community
Education programin the parochial schools are
by and large the principals of the very
schools where the classes are offered. \Wen
full-time parochial school teachers receive
public funds to teach secul ar courses to their
parochial school students under parochi al
school supervision, | agree that the program
has the perceived and actual effect of
advancing the religious ains of the church-
related school s. This is particularly the
case where, as here, religion pervades the
curriculum and the teachers are accustoned to
bring religion to play in everything they
teach. | concur in the judgnent of the Court
that the Conmunity Education program viol ates
t he Establishnment C ause.

Id. at 398-400 (O Connor, J., concurring in the judgnent in part
and dissenting in part).
D.

Havi ng i n sone degree clarified the | egal principles governing
our discussion, we now apply them to the Louisiana special
education program as adm nistered in Jefferson Parish. Naturally,
we wal k within the path recently marked out in Agostini. At the
sane time, however, we are mndful that this is an area of
constitutional lawthat is not blessed with easy answers. The npst
concrete tools at our disposal are the actual school aid prograns
the Suprenme Court has either validated or invalidated. Thus,
al t hough we apply the anal ysis of Agostini, our ultimate goal is to
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determ ne whet her the Loui siana special education statute is nore
like the constitutional aid prograns approved by Agostini (i.e.

the New York City programand the Grand Rapi ds Shared Ti ne program
or nore |like the unconstitutional program condemmed by Ball (the

Communi ty Education progran). See, e.q., Mieller, 463 U. S. at 393-

94 (enploying a simlarly “conparative” analysis).
As we read Agostini, the Suprene Court has not abandoned, nor

even fundanentally changed, the Lenon test. See Agostini, 117

SSC. at 2010 (“To be sure, the general principles we use to
eval uate whet her governnent aid violates the Establishnment C ause
have not changed since Aguilar was decided.”). The first prong of
Lenmon, which asks whether a statute has a secular legislative
pur pose, remains unchanged. See Lenon, 403 U S. at 612-13. The
Court has, however, sonewhat altered its “understanding of the
criteria wused to assess whether aid to religion has an
inperm ssible effect.” 1d. Specifically, the Court has abandoned

three of the assunptions which underlay the second (“effects”)

prong of Lenon in prior cases. 1d.; see al so discussion supra
Part 11.C 1. The Court has also expressly recognized that the

third (“entangl enent”) prong of Lenon is nore properly addressed as
an aspect of the “effects” prong. Agostini, 117 S.C. at 2015. It
thus seens that, fairly restated, the post-Agostini Lenon test
includes the first (“secul ar purpose”) prong plus the foll ow ng,

re-tooled “effects” prong:
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[T]he three criteria we currently use to
eval uat e whet her governnent aid has the effect
of advancing religion: [does the aid] result
in governnental indoctrination[?]; [does the
aid] define its recipients by reference to
religion[?]; or [does the aid] create an
excessi ve entangl enent [ ?]

Agostini, 117 S.C. at 2016 (brackets added).
1
The Suprene Court has consistently found that even those State
| aws that run afoul of other aspects of Lenon may nonet hel ess have

a “secular legislative purpose.” See Mieller, 463 U S. at 394.

Follow ng the Court’s lead, then, we wll exhibit a “reluctance
[in] attribut[ing] wunconstitutional notives” to the State of
Loui si ana as we exam ne whether “a plausible secular purpose for
the state’s programmay be di scerned fromthe face of the statute.”
Id. at 394-95.

W need not | ook far. The avowed purpose of the special
education statute is “to assure and require that the state shal

fund a program of special education and related services for the

exceptional children of the state.” LA. REV. STAT. ANN. 8§ 17:1942
(West 1982). Nothing on the face of the statute belies the
Legi slature’s purely secular ainms in enacting it. Indeed, one of

t he public policies announced in the statute is to “prevent denials
of equal educational opportunities on the basis of national origin,
sex, economc status, race, religion, and physical or nental

handi cap or other exceptionalities in the provision of appropriate,
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free publicly supported education.” LA. REV. STAT. ANN. § 17:1941
(West 1982) (enphasi s added). W find that the equitable provision
of special education services to exceptional childrenis a “secul ar

| egi sl ative purpose” under Lenon. See, e.qg., Wtters, 474 U S. at

485- 86.
2.

The governnent nmay not participate in the indoctrination of
religion, because such governnent activity “has the inpermssible
ef fect of advancing religion.” Agostini, 117 S.C. at 2010; see
Lenon, 403 U S. at 612. It Is as easy to agree wth such a
proposition in the abstract as it is difficult to apply it to a
particul ar governnmental program The Lenon Court itself remarked
that “the line of separation [between church and state], far from
being a ‘wall,” is a blurred, indistinct, and variable barrier
depending on the circunstances of a particular relationship.”
Lenon, 403 U.S. at 614.

a.

Regar di ng i ndoctrination, Agostini first instructs us that the
mere presence of a publicly paid teacher on sectarian school
premses will no longer give rise to the presunption that those

teachers will inculcate religion in their students. See Agostini,

117 S.Ct. at 2011. The record in this case discloses no evidence
what soever that any of the special education teachers at the eight

Jefferson Parish parochial schools have ever attenpted to
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i ndoctrinate their students. The special education teachers are
bound by lawto teach only what is included in a student’s | EP, and
an | EP cannot describe religious instruction. W wll not presune
that qualified, conscientious state enployees are violating the
I aw.

The enploynent status of these special education teachers
falls somewhere between the Title | instructors in Agostini and the
Communi ty Education teachers in Ball. The Jefferson Parish speci al
education teachers are full-tinme public enployees who are not
concurrently enployed by the parochial schools where they work.
Thus, they do not suffer fromthe “conflict of functions” present

inthe Conmunity Education teachers in Ball. See Ball, 473 U. S. at

387. Unlike the Agostini teachers, however, the Jefferson Parish
teachers are, in a sense, “permanently” assigned to their
respective parochial schools under the terns of the Collective
Bargai ning Agreenent. The Jefferson Parish teachers do not nove
fromschool to school, as the Agostini teachers do, and many of the
Jefferson Parish teachers share the religious affiliation of their

school s. See Agostini, 117 S.C. at 2004. W& observe, however,

that the Shared Tine teachers in Ball were, in a significant nunber
of cases, forner enployees of the schools at which they
subsequent|ly worked as State-paid teachers. See Ball, 473 U S. at
376.

Naturally, the Jefferson Parish special education teachers
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have frequent contacts with their fell owsectarian teachers and the
sectarian principals. The special education teacher nmay even
consider him or herself an informal nenber of the parochial
faculty, as evidenced by the fact that special education teachers
attend nonthly faculty neetings. But, while admtting that we
strike a fine balance, we do not find that the Jefferson Parish
speci al education teachers |abor under the sane, irreconcilable
“conflict of functions” that spelled doom for the Conmunity

Education programin Ball, supra. The Jefferson Parish teachers

are sinply not asked to act in the capacity of a “religious school”
teacher during one part of the day, and then to assune the purely
secul ar role of a publicly-funded speci al education teacher during
anot her .

We are sonewhat troubled by the evidence indicating that the
speci al education teachers are nonitored by both public and
sectarian entities. The record shows that special education
teachers are subject to infrequent visits by state personnel and
are otherwise subject to the regular, albeit non-personal,
supervision of state |EP specialists. The record also shows,
however, that SESC executive director Janz as well as the parochi al
school principals exercise sone |evel of supervision over the
speci al education teachers.

If the State delegated its supervisory authority over the

speci al education programto the sectarian schools thensel ves, or
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to a sectarian institution such as the SESC, then the programm ght
not withstand scrutiny under the Establishnment C ause. See, e.q.,

Wlimn v. Wilter, 433 U S 229, 252-55 (1977). W are not

per suaded, however, that the State has abdicated its review of the
subst ance of the special education instruction to the sectarian
institutions. Wile the record does show Iimted supervision of
the teachers by the SESC and t he parochi al school principals, that
supervi sion seens nore related to admnistrative matters than to
assuring that the special education teachers do not inpart religion
to the students. The State, through its nonitoring visits and
t hrough the | EP process, has retained sufficient authority over the
subst antive aspects of the special education instruction.

Agostini also instructs us that the nere presence of a
publicly-paid teacher on religious school prem ses will no |onger
“create[] an inperm ssible ‘synbolic Iink’ between governnent and
religion.” Agostini, 117 S.Ct. at 2011. W need not |ong bel abor
this point, because the record discloses no evidence that the
speci al education program has done anything nore than place its

t eachers on sectarian school prem ses.! The fact that nany of the

2\Whil e we certainly do not place our inprinmatur on the presence
of religious synbols in state-funded speci al education cl assroons,
the evidence indicating the presence, in one instance, of a
crucifix in a classroomis insufficient to showthat the Jefferson
Pari sh special education program has created a “synbolic |ink”
between church and state. Oher evidence indicates that program
monitors would renove such a synbol if they found it in a
cl assroom even though the State of Louisiana does not have an
articulated policy requiring inspection for, and renoval of,
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teachers were fornerly enpl oyed by the sane schools is insufficient
to create a “synbolic |ink” between church and state, given that
many of the Shared Tinme teachers in Ball shared a simlar
enpl oynent history. See Ball, 473 U. S. at 376. Qur view is not
altered by the fact that the special education teachers have
limted “admnistrative ties” to the parochial schools -- i.e.,
they attend nonthly faculty neetings; they can be assigned bus duty
or lunch duty; etc. If the Suprene Court found it neither
“sensi bl e” nor “sound” to nake a program s constitutionality depend
on where services were provided, we find it equally nonsensical and
unsound to make its constitutionality turn on whether state-paid
teachers attend faculty neetings or perform lunch duty. See
Agostini, 117 S.C. at 2012.

Finally, Agostini infornms us that not every formof governnent
aid that “directly aids the educational function of religious
schools is invalid.” 1d. at 2011. |In distinguishing between valid
and invalid direct aid, we | ook, per Agostini, tothe criteria for
distributing the aid and for identifying its beneficiaries, the
means by which any of the aid mght potentially benefit religious
school s, and whether the aid “relieve[s] sectarian schools of costs
t hey ot herwi se woul d have borne in educating their students.” |d.

at 2012, citing Zobrest, 509 U S. at 12. As discussed before, the

district court found that State funds are awarded to Jefferson

religious synbols from public classroons.
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Pari sh based on the nunber of exceptional students there. See
di scussion supra Part Il.A \Wiether or not a student qualifies as
“exceptional” depends on entirely secular statutory criteria. See
supra note 2; see also LA REV. STAT. ANN. 8§ 1943(2) (West Supp. 1998).
Thus, the statutory schene inplenenting the special education
program shows that any aid is “nade available generally w thout
regard to the sectarian-nonsectarian, public-nonpublic nature of
the institution benefitted.” Agostini, 117 S.C. at 2011, guoting
Wtters, 474 U S. at 487

Agostini seened to require that “any noney that ultimtely
went to [the sectarian schools] ‘did so only as a result of the

genui nely independent and private choices of i ndi vi dual s.”

Agostini, 117 S.C. at 2011-12, quoting Wtters, 474 U S. at 487,

see al so Zobrest, 509 U.S. at 9. Relative to this requirenent, the

Court instructs us to examne the criteria by which the chall enged
program sel ects its recipients. Agostini, 117 S.Ct. at 2012. As
we observed above, the Louisiana special education programsel ects
its recipients based solely on the “exceptionality” of a particular
student and on the nunber of exceptional students enrolled in a
gi ven school district. The fact that a particular exceptiona
student is enrolled in a particular school, be it sectarian or
nonsectarian, results from a parental and not a governnental
decision. Thus, any aid flowng incidentally to a sectarian school
occurs “only as a result of the genuinely independent and private

choi ces of” those students’ parents. See Zobrest, 509 U S. at 9.
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Finally, Agostini mandates that any incidental benefits
accruing to the sectarian schools as a result of the programcannot
relieve the schools of costs they “otherwi se would have borne in
educating [their] students.” Agostini, 117 S.C. at 2012. Failure
to neet this requirenent presupposes that the Jefferson Parish
sectarian schools, in the absence of the special education program
woul d have “otherwi se borne” the costs of providing special
education services to their exceptional students. But only the
State, and not the sectarian schools, has the legal duty to
“provide an appropriate, free, publicly supported education to
every exceptional child” residing in Loui si ana. See
LA. REV. STAT. ANN. 8§ 17:1941 (West 1982). Since the sectarian schools
are not required to provide such an education, we fail to see how
the State’s fulfilling its statutory obligation to do so relieves
private schools of any burden at all. This case does not present
the situation where the State furnishes aid which alleviates a
private school’s legal duty to provide, for exanple, a state-
mandated core curriculumto its students. Cf. Ball, 473 U S. at
396-97.

The district court made nuch of its conclusion that the
sectarian schools receive a “direct economc benefit” as a result
of the special education program in the form of a student’s
tuition and t he surcharge paid by parents to suppl enent the speci al
education teachers’ salaries. See Helns, 856 F.Supp. at 1117-18;
see also discussion supra Part 11.A But to view the students’
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tuition as an “econom ¢ benefit” requires the assunptions that “the
school nakes a profit on each student; that, w thout the [special
education program, the child woul d have gone to school el sewhere;
and that the school, then, would have been unable to fill that
child s spot.” Zobrest, 509 U. S. at 10-11. The Suprene Court was
unwi | ling to make such assunptions and regard the deaf student’s

tuition as an “econom c¢ benefit” in Zobrest. See id. G ven the

Court’s close reliance on Zobrest in Agostini, we are |ikew se

unwi I ling to nake them See Agostini, 117 S.C. at 2012 (“In al

rel evant respects, the provision of instructional services under
Title | is indistinguishable fromthe provision of sign-Ianguage

interpreters under the IDEA "), citing Zobrest, 509 U S. at 12.

Additionally, the surcharge required of parochial school
parents is nerely intended to equalize the salaries of specia
educati on teachers working i n nonpublic schools to those of speci al
education teachers working in public schools. See Helnms, 856
F. Supp. at 1110, 1117.% W do not view the receipt of such a
surcharge from parents as any kind of ®“econom c benefit” to the
sectarian schools. The record indicates that the surcharges are
paid into accounts earnmarked for “special education expenses” and
are used exclusively to supplenent the salaries of special
education teachers. 1d. at 1117. The district court thus erred

when it considered this surcharge a “direct economc benefit” to

Bl'n the public schools, this surcharge is paid by the JPSB. |d.
at 1110; see discussion supra Part |1.A
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t he parochial schools. Indeed, there is no discernible “benefit”
flowing to the schools fromthe surcharge; rather, the surcharge
represents an econom c¢ burden inposed on the parents of parochial
school children who wi sh to secure special education services for
their children. The surcharge never reaches, in any neani ngful
way, the general coffers of the parochial schools.

b.

We need not |ong consider whether the criteria by which the
speci al education program selects its beneficiaries “create a
financial incentive to undertake religious indoctrination.”
Agostini, 117 S.C. at 2014. W have already observed, in Part
I1.D.2.a, supra, that the Louisiana special education program
selects its aid beneficiaries based on neutral, secular criteria:
the exceptionality of the child and the nunber of exceptiona
students enrolled in Jefferson Parish and in its individual school

districts. These are “neutral, secular criteria that neither favor
nor disfavor religion, and [the aid] is [therefore] nade avail abl e
to both religious and secul ar beneficiaries on a nondiscrimnatory
basis.” Agostini, 117 S.C. at 2014. The Loui siana program does
not “define its recipients wth reference to religion” and
therefore creates no financial incentive to undertake religious
instruction. 1d. at 2016. Indeed, as the district court stated:

The Court finds that there was no financial

i ncentive for the parents of special education

students to choose a nonpublic school. I n
fact, it is undisputed that the students would
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have received special education at no cost in

the public schools. | ndeed, the parents of
speci al education students elected to pay an
extra charge, in addition to the regular

tuition, in order for their children to attend
a parochi al school

Hel ns, 856 F. Supp. at 1117.
C.

We |ikew se discern no “excessive entanglenent” created or
necessitated by the special education program Now that the
Suprene Court has discarded the presunption that publicly-paid
t eachers on sectarian school prem ses will inculcate religion, al so
relegated to the dustbin is the “assunption that pervasive
monitoring of [those teachers] is required.” Agostini, 117 S. C
at 2016. W have not been shown any evi dence denonstrating that
the nonitoring already in place is “insufficient to prevent or to
detect inculcation.” |1d. The district court specifically noted
that “[t] he JPPSS special education teachers at nonpublic schools
do not teach religion” and that “[t] he speci al education cl assroons
are used only for special education instruction.” Hel ns, 856
F. Supp. at 1114. W see no reason to disturb those findings.

E

In sum we find that the Loui siana speci al education program
codi fied at LA REv. STAT. ANN. § 17:1941-1956 (West 1982 & West Supp.
1998), does not offend the Establishnent C ause because (1) the
statute has a secul ar | egislative purpose, and (2) the statute does

not have the effect of advancing religion. See Agostini, 117 S.Ct.
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at 2016. W therefore REVERSE the judgnent of the district court
and RENDER judgnent declaring the Louisiana special education
program constitutional as applied in Jefferson Parish.
L1l

Plaintiffs also claim that Chapter 2 of Title | of the
El enentary and Secondary Education Act of 1965 (“Chapter 2")!* and
its Louisiana counterpart, LA REV.STAT. ANN. 8§ 17:351-52 (West 1982
& West Supp. 1998), violate the Establishnent C ause as applied in
Jefferson Parish insofar as they provide direct aid to sectarian
schools in the form of educational and instructional materials.
Initially, the district court agreed and granted Plaintiffs’ notion
for summary judgnent, finding that the |loan of state-owned
instructional materials (such as slide projectors, tel evision sets,
tape recorders, maps, globes, conputers, etc.) to pervasively
sectarian institutions had the “primary effect of providing a
direct and substanti al advancenent to the sectarian enterprise” and
therefore violated the Establishnment C ause. The court relied

primarily on Wolman v. Walter, 433 U S. 229, 250 (1977), and Meek

v. Pittenger, 421 U S. 349, 363 (1975).

When the case was reassigned due to Judge Frederick Heebe's

40n Cctober 20, 1994, Congress enacted the Inproving America’s
School Act of 1994, Pub.L. 103-382, 108 Stat. 3518. Forner Chapter
2 is now | abel ed “Subchapter VI -- Innovative Education Program
Strategies” and is codified at 20 U. S.C. 88 7301-7373 (West Supp.
1998) . For ease of reference, we will continue to refer to new
Subchapter VI as “Chapter 2.7 W wll cite individual sections,
however, by reference to citations in the current United States
Code.
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retirenment, Judge Marcel Livaudais granted Defendants’ notion to
reconsider the court’s ruling. Foll ow ng the reasoning of the

Ninth Crcuit in Wal ker v. San Francisco Unified School District,

46 F.3d 1449, 1463-70 (1995), Judge Livaudais found that the

reasoning in Mek and Wl man, supra, had been underm ned by

subsequent Suprene Court cases. He therefore reversed Judge
Heebe’'s finding of wunconstitutionality and granted Defendants’
motion  for summary  j udgnent, decl ari ng Chapt er 2 and
LA. REv. STAT. ANN. 8§ 17: 351-52 constitutional, facially and as applied
in Jefferson Pari sh.
A

Chapter 2 provi des financi al assistance through “bl ock grants”
to state and local educational agencies to inplenent eight
“innovati ve assistance prograns.” See 20 U S.C. 88 7311(b);
7312(a), (c)(1); 7351. The chall enged i nnovati ve assi stance program
descri bes

prograns for the acquisition and use of

i nstructional and educati onal mat eri al s,
including library services and materials
(including nedia materials), assessnents,

reference materials, conputer software and
hardware for instructional wuse, and other
curricular materials which are tied to high
academ c¢ standards and which will be used to
i nprove student achi evenent and whi ch are part
of an overall education reform program

20 U.S. C. § 7351(b)(2).
Chapter 2 services are to be provided to children enrolled in

both “public and private, nonprofit schools.” 20 US. C § 7312.
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Section 7372 provides that a |ocal educational agency shall
equi tably provide “secul ar, neutral, and noni deol ogi cal services,
materials, and equi pnment” to students who are enrolled in private
nonprofit elenentary and secondary schools within its boundari es.
20 U S.C § 7372(a)(1). Chapter 2 funds for the innovative
assi stance prograns nust supplenent, and in no case supplant,
“funds from non-Federal sources.” 20 U S.C § 7371(b). The
control of Chapter 2 funds, as well as title to all Chapter 2
“materials, equipnent, and property,” nust be in a public agency,
“and a public agency shall adm ni ster such funds and property.” 20
US C 8§ 7372(c)(1). In addition, any services provided for the
benefit of private school students nust be provided by a public
agency or through a contractor who is “independent of such private
school and of any religious organizations.” 20 U S C 8§
7372(c) (2).

Once Louisiana receives its Chapter 2 funds fromthe Federal
governnent, the designated State Educational Agency (“SEA”)
al l ocates 80 percent of the funds to Local Educational Agencies
(“LEAs”). Ei ghty-five percent of those funds are earnmarked for
LEAs based on the nunber of participating elenentary and secondary
school students in both public and private, nonprofit schools; 15%
go to LEAs based on the nunber of children from |owincone
famlies. See 20 U.S.C. § 7312(a). During the fiscal year 1984-
85, Jefferson Parish received $655,671 in Chapter 2 funds; about
70% of those funds were allocated to public schools and about 30%
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to nonpublic school s.

In 1984, the State instituted a nonitoring process to ensure
that Chapter 2 nmaterials were not being used for religious
pur poses. Nonpublic schools were encouraged but not required to
sign assurances that they would only use |oaned materials for
secul ar purposes. Additionally, LEAs nmade nonitoring visits to
nonpubl i c schools, and the State made nonitoring visits to the LEAs
and to sone nonpublic schools. After the United States Departnent
of Education conducted an on-site visit to review the Louisiana
Chapter 2 programin Septenber, 1984, the Louisiana Departnent of
Educati on made changes in nonitoring LEAs. It i1increased, for
exanpl e, the frequency of on-site visits by the Chapter 2 staff to
LEAs fromonce every three years to once every two years.

The State al so began review ng the LEAS’ nonitoring process of
the private schools. LEAs, however, have primary responsibility in
Louisiana for nonitoring their Chapter 2 prograns and for
conpliance with all applicable State and Federal guidelines. Wen
State Chapter 2 nonitors visited the JPPSS in April, 1985, the
monitors found that “the services, materials, equipnent, [and]
ot her benefits provided to nonpublic schools” in Jefferson Parish
were not “neutral, secular and non-ideol ogical .”

A report of that evaluation prepared by the Bureau of
Eval uation indicates that, while the LEAs “handle nost of the
admnistrative matters related to Chapter 2, the nonpublic schools
make t he deci si ons about how to spend their Chapter 2 allocations,
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and they do so independently of one another.” The report also
states that “[e]xcept that funds cannot be spent for support of
religious or ideological instruction, flexibility in the use of
Chapter 2 funds puts a mninmum of limtations on the kinds of
expenditures allowed.” During the 1986-87 fiscal year, for
exanple, of the total anmount of Chapter 2 funds budgeted for
nonpublic schools ($214,080), $94,758 was spent to provide
library/media materials, $102,862 was spent for instructional
equi prent, and $16, 460 was spent for “local inprovenent prograns.”

Rut h Whodward, the Coordinator of the Chapter 2 programin
Jefferson Parish, stated that |I|ibrary books are ordered for
nonpubl i c schools, but not for public schools. Such library books
are stanped “ECI A Chapter 2.” Wodward reviews the titles of books
and other Chapter 2 materials and deletes titles she finds
I nappropri ate. After reviewing library book orders from 1982,
Wodward discovered approximtely 191 titles in violation of
Chapter 2 guidelines and had the books recalled and donated to the
public library.

Wodward al so stated that she generally makes a single visit
to a gi ven nonpublic school during the year. During her nonitoring
visits, she stated that she has “normally” found that the Chapter
2 materials and equipnent are used in accordance with Chapter 2
guidelines. Areviewof the instructional materials purchased with
Chapter 2 funds during 1986-87 and | oaned to nonpublic, parochial
schools reveals the followng kinds of itens: filmstrip
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projectors, overhead projectors, television sets, notion picture
projectors, video cassette recorders, video cantorders, conputers,
printers, phonographs, slide projectors, etc. Wodward stated that
no direct paynents of Chapter 2 funds are ever nade to nonpublic
schools; the funds are retained and adm ni stered by her office.

The Louisiana counterpart to Chapter 2, LA. REV. STAT. ANN. 8
17:351-52 (West 1982 & West Supp. 1998), requires the State Board
of Elenentary and Secondary Education to “prescribe and adopt
school books and other materials of instruction, which it shall
supply without charge to the children of [Louisiana] at the
el ementary and secondary levels....” LA. REV. STAT. ANN. 8
17: 351(A) (1) (West Supp. 1998). The statute also requires that the
Board, or the State Departnent of Education, ensure that any books
or instructional materials provided “are throughly screened,
reviewed, and approved as to their content....” LA ReEv. STAT. ANN. §
17:352(A) (1) (West Supp. 1998).1% Judge Livaudais noted that an
“overwhel mng portion” of funds allocated under the Louisiana
statute are used to purchase textbooks, and that Plaintiffs have
not challenged this application of the statute.

Deposition testinony indicated that library reference books

An additional section, creating a “Teacher Supplies Fund,”
becane effective June 30, 1997, after Judge Livaudais granted
Def endants’ notion for sunmary judgnent. See LA REV. STAT. ANN. 8§
17: 354 (West Supp. 1998), added by Acts 1997, No. 473, 8 1, eff.
June 30, 1997. Section 354 is not at issue in this appeal, but we
note in passing that it provides, inter alia, State funds “for the
purchase and | oan of teaching materials and supplies” to nonpublic
school s, wunder constraints simlar to those in Chapter 2.
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purchased pursuant to LA Rev. STAT. ANN. 8 17:351 are ordered from
lists approved by the Louisiana Board of Elenentary and Secondary
Educati on. Addi tionally, books and instructional materials my
only be ordered from state-approved |ists and sources.
B

W will focus on the Ninth Crcuit’'s decision in MWalKker,
supra, because Judge Livaudais relied heavily on its reasoni ng and
al so because it is the only other CGCrcuit decision to have
addressed the constitutionality of Chapter 2.

In Wal ker, a panel of the Ninth Crcuit confronted a Chapter
2 programthat was, in all relevant respects, identical to the one
we confront in Jefferson Parish.® The nobst significant aspect of
the Walker panel’s reasoning is devoted to assessing whether
Chapter 2 has a “primary or principal effect of advancing
religion.”t \Walker, 46 F.3d at 1464-69. The panel began by

observing that, with the cases of Mek, WInman and Board of

Education v. Allen, 392 U S. 236 (1968), the Suprenme Court “drew a

[constitutional] distinction between providing textbooks and

provi ding other instructional materials -- such as maps, overhead

®Aside from the identical statutory provision governing the
Wl ker program the percentage distribution of Chapter 2 funds for
the 1988-89 school year were substantially simlar to figures for
the Jefferson Parish program 74%of Chapter 2 benefits to public
school s and 26%to private schools in Wl ker, conpared to, e.g., a
70% 30% split in Jefferson Parish during the 1984-85 school year.

Y"The panel easily concl uded that Chapter 2 has the valid secul ar
purpose of “inprov[ing] education.” VWal ker, 46 F.3d at 1464
citing Meek, 421 U S. at 363.
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projectors, and |lab equipnment -- to parochial schools or their
students.” Walker, 46 F.3d at 1464-65; see Allen, 392 U S at
248; Meek, 421 U. S. at 362-63; Wl man, 433 U. S. at 237. The panel,
however, was not convinced that such a distinction was still the
law. In its view, subsequent Suprene Court cases -- particularly,

Conmmittee for Public Education and Religious Liberty v. Regan, 444

U S 646 (1980), Ball, supra, and Zobrest, supra -- had “clarified

the hol dings of Meek and Wl man, and rendered untenable the thin
di stinction between textbooks and other instructional materials.”
Wal ker, 46 F.3d at 1465. The Ninth Crcuit thus held that “under
Chapter 2, the Iloaning of neutral, secular equipnment and
instructional materials to parochial schools does not have the
primary or principal effect of advancing religion.” 1d.

The panel read Meek as an illogical departure from Alen
whi ch had upheld a | aw requiring public school authorities to |l end
t ext books, free of charge, to both public and private school
st udents. Allen, 392 U S at 248. The panel pointed out that
“Allen ... rests on the robust principle that ‘the Establishnent
Cl ause does not prohibit a State from extending the benefits of
state laws to all citizens without regard for their religious

affiliation.” Wl ker, 46 F.3d at 1465, quoting Allen, 392 U S. at

242. In the panel’s view, however, the Court’s subsequent deci sion
in Meek departed from Allen’s reliance on neutrality when Mek
“uphel d the provision of textbooks to parochial school students,
but struck down the program which | oaned instructional materials
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and equi pnent....” Wilker, 46 F.3d at 1465 (citations omtted);
see Meek, 421 U. S. 362, 365-66.

Even though the Court’s subsequent decision in Wl mn
explicitly upheld Meek, the Wil ker panel believed that “[i]n

reaffirmng Meek’ s holding ... Wl man underm ned Meek’ s rationale.”

VWl ker, 46 F.3d at 1465; see Wl nman, 433 U S. at 238 (uphol ding
Meek and Allen). Specifically, the panel concluded that Wl nman had
“evi scerated” Meek’s prem se that “any state aid to the educati onal
functions of a sectarian school is forbidden.” Walker, 46 F.3d at
1465. Wlmn did so, the panel reasoned, by “holding as
constitutional a statute under which the State prepared and graded
tests in secular subjects” for both public and private, parochial
schools. [d. Thus, the WAl ker panel announced that the paltry sum
of Meek and Wbl man was

the thin distinction -- wunnmoored from any

Establ i shnent C ause principles -- that state

| oans to parochial schools of instructiona

mat eri al s and equi pnent i nper m ssi bl y advances

religion, but state preparation and gradi ng of

tests and state | oans of textbooks do not.
Wal ker, 46 F.3d at 1466.

In the panel’s estimation, the true death-blow to Meek’'s

t ext books vs. other instructional materials dichotony cane three
years | ater in Regan, which “recognized this weak distinction and
clarified that the provision of instructional materials and

equi pnent to parochial schools is not always prohibited.” Walker,

46 F.3d at 1466. But, as the panel recognized in the next
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sentence, Regan nerely reaffirnmed Wl man by “uph[olding] a |aw
rei mbursing parochi al schools for the costs of adm nistering tests
required by the State.” 1d.; see Regan, 444 U. S. at 655 (“W agree
wth the district court that WlIlnmn controls this case.”).
Al t hough Regan did not deal with the provision of instructional
materials to parochial schools, and although Regan explicitly
fol |l owed Wl man and sai d not hi ng about overruling Meek, the Wl ker
panel nonet hel ess declared with perfect candor that

Regan thus instructs us that the difference

bet ween textbooks and other instructional

equi pnent and materials, such as science kits

and maps, IS not of constitutiona

significance.
VWAl ker, 46 F.3d at 1466. In our view, such a statenent could only
mean that the panel thought Regan silently overrul ed Meek.

The WAl ker panel thus adopted an Establishnment C ause anal ysi s
based on what it identified as “the underlying principle ani mating
Est abl i shnent Cl ause jurisprudence: governnment neutrality towards
religion.” 1d. at 1466, citing, inter alia, Zobrest, 509 U S at
10. The panel stated its “test” as foll ows:

Governnment neutrality becones suspect when, in
practical effect, the governnental aid is
targeted at or disproportionately benefits
religious institutions, or when, in synbolic
ef fect, the governnental aid creates a
synbol i ¢ union between church and state.
VWl ker, 46 F.3d at 1467. Applying its test, the panel easily found

t hat Chapter 2 passed constitutional nuster. First, it found that

Chapter 2 benefits were “neutrally available without regard to
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religion” given that “an overwhel m ng percentage of beneficiaries
[ wer e] nonparochi al schools and their students.” [d.'® Second, the
panel found that the constraints under which Chapter 2 services
were provided “adequately safeguard|[ed] Chapter 2 benefits from
i nproper diversion to religious use.” 1d. at 1467-68. Finally,
t he panel reasoned that, if the state-paid interpreter on sectarian
school prem ses in Zobrest did not create a synbolic union between
governnent and religion, then “certainly having religiously neutral
material and equi pnment in the sanme classroom does not create a

synbolic union either.” |d. at 1468, citing Zobrest, 509 U S. at

13.

Al t hough it had already established (to its own satisfaction)
t hat Meek and Wl nan were no | onger good | aw, the panel went on to
di stinguish the aid prograns in those cases from Chapter 2:

[ T] he statutes struck down in Meek and Wl man
are fundanentally different fromthe Chapter 2
statute at issue here. The statute in Meek
was not neutral because it provided close to
$12 mllion in aid that was targeted directly
at private schools, of which nore than 75%
were church-rel ated. Simlarly, in WIlnman,

the statute was not neutral because it

provided $88.8 nmillion in aid that was
targeted directly at private schools, of which
96% wer e church-rel ated and 92%were Cat hol i c.

Here, seventy-four percent of Chapter 2
benefits went to public schools. O the
remai ni ng twenty-six percent ... a substanti al

portion was allocated to nonreligious private

8The panel also found that, given the de mnims aid provided
per student ($6.65 per student in 1988-89), “it is no surprise that
Chapter 2 funds are supplenentary and cannot supplant the basic
educati onal services of the religious schools.” Id.
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school s. | ndeed, over thirty percent of the
private schools under the Chapter 2 program
are nonreligious. Thus, unlike the statutes
in Meek and Wl man, Chapter 2 is a neutral,
generally applicable statute that provides

benefits to all school s, of which the
overwhel m ng beneficiaries are nonparochi al
school s.

Wal ker, 46 F.3d at 1468.%°

The Wal ker panel decision was not without its detractors,
however. Wil e Judge Fernandez agreed with the panel majority that
the distinction drawn in Meek between textbooks and educati ona
materials was “untenable,” he neverthel ess believed that Meek was

still binding |aw See Walker, 46 F.3d at 1470 (Fernandez, J.

concurring and dissenting)(“[ The Suprene] Court has given us the
book-for-kids versus material s-for-schools dichotony. Only it can
take it away.”). Additionally, the Ninth Grcuit’'s refusal to
rehear the case en banc provoked a vituperative dissent by Judge
Rei nhardt (joined by Judges Pregerson and Hawkins). Judge
Rei nhardt excoriated the panel mpjority for shirking its “clear
duty to invalidate the San Francisco Unified School District’s
provi sion of videos, overhead projectors, televisions, record
pl ayers, and simlar equipnment to parochial schools.” Walker v.

San Francisco Unified School District, 62 F.3d 300, 301

The panel also found that Chapter 2 did not violate the
“ent angl enent” prong of Lenbn, given the mnimal intrusion onto the
parochial schools prem ses by State nonitors, and al so given the
“self-policing” nature of the neutral instructional materials and
equi pnent. Walker, 46 F.3d at 1469, citing, inter alia, Meek, 349
U S at 365, and Zobrest, 509 U.S. at 13-14.
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(1995) (Rei nhardt, J., dissenting fromdeni al of en banc rehearing).
Judge Reinhardt repeatedly enphasized that Meek and Wl nman were
still binding precedent and that “[t]he distinction between
t ext books and other educational materials is so clear and well -
established as to defy legitimate judicial evasion.” |1d.
C.
When we careful ly reviewthe Suprene Court’s pronouncenents in

Al l en, Meek, Wl nman, and Regan, it is tenpting to conplain that the

hi gh Court has instructed us confusingly. As nerely one exanpl e,
the Court in Allenregisteredits disagreenent with the proposition
“that the processes of secular and religious training are so
intertw ned that secular textbooks furnished to students by the
public are in fact instrunental in the teaching of religion.”
Allen, 392 U. S. at 248. Only seven years | ater, however, the Court
was heard to say in Meek that “[t]he secular education [that
parochial] schools provide goes hand in hand with the religious
m ssion that is the only reason for the schools’ existence. Wthin
the institution, the two are inextricably intertw ned.” Meek, 421

U S at 366, quoting Lenobn, 403 U S. at 657 (opinion of Brennan,

J.)(enphasis added). Lest we fall into despair, however, we wll
view the Court’s cases dealing with state aid to religious schools
nmore in ternms of what they did rather than what they said.

When we take that approach, the sol ution becones conpellingly

clear and sinple. Meek and Wl nan have squarely held that what the
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governnent is attenpting to acconplish through Chapter 2, it may

not do. No case has struck down Meek or Wl man. W coul d t ake out

our judicial divining rod and try to predict, on the basis of what
has been said since Meek and Wl man, what the present Court would
do if called upon to weigh the constitutionality of Chapter 2. But
such a course woul d, we think, take us beyond our role as a Crcuit
Court of Appeals, bound to follow the dictates of the Suprene
Court. And if our duty were not already clear enough, the Court
has recently rem nded us of it in Agostini:

W do not acknow edge, and we do not hold,
that other courts should conclude our nore
recent cases have, by inplication, overruled
an earlier precedent. W reaffirmthat “if a
precedent of this Court has direct application
in a case, yet appears to rest on reasons
rejected in sonme other |ine of decisions, the
Court of Appeals should follow the case which
directly controls, leaving to this Court the
prerogative of overruling its own decisions.”

Agostini, 117 S. . at 2017, quoting Rodriguez de Quijas V.

Shearson/ Anerican Express, 490 U S. 477, 484 (1989)(enphasis

added) .

Meek invalidated a Pennsylvania statute that authorized the

Secretary of Education to |l end to parochial schools “instructional
mat eri al s” which i ncluded “periodi cals, photographs, maps, charts,
sound recordings, films, ... projection equipnent, recording
equi pnent, and | aboratory equi pnent.” Meek, 421 U S. at 354-55,

366; see also Meek, 421 U S at 354 n.4 (conplete statutory

definition of “instructional materials.”). Meek is directly on
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point and has not been overruled by any Suprene Court case. W

thus “follow the case that directly controls.” See Agostini, 117

S. . at 2017.

In Allen, Meek, Wl man, and Regan, the Court drew a series of

boundary |ines between constitutional and unconstitutional state
aid to parochi al schools, based on the character of the aid itself.
All en approved textbook |oans to parochial schools because the

evidence did not indicate that “all textbooks ... are used by the
parochial schools to teach religion.” Allen, 392 U S at 248
Wi | e recogni zi ng that books, if they were religious books, could
have the effect of indoctrination, the Allen Court |ikened the

purely secular books at issue there to the bus transportation

subsi di zed in Everson v. Board of Education, 330 U.S. 1, 17 (1947):

neither bus rides nor purely secular textbooks had “inherent
religious significance.” Allen, 392 U S at 244. \Wile Justices
Bl ack and Douglas dissented in Allen, they did so based on a
di fferent conception of the rol e of textbooks in parochial schools.
See Allen, 392 U S at 252 (Black, J., dissenting)(“Books are the
nmost essential tool of education since they contain the resources
of knowl edge which the educational process is designed to

exploit.”), and Al en, 392 u. S. at 257( Dougl as, J.

di ssenting)(“The textbook goes to the very heart of the education
in a parochial school.”). Both the majority and the dissenting

opi ni ons, however, consistently focused on the character of the aid
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gi ven to parochial schools.

Meek and Wl man, while both reaffirmng A len, neverthel ess
inval idated state prograns |lending instructional materials other
than textbooks to parochial schools and school children. Meek
merely intimted that the character of the aid was the

determnative feature in its holding. See Meek, 421 U S. at 364

(“[A] State may include church-related schools in prograns
provi ding bus transportation, school |unches, and public health
facilities -- secul ar and noni deol ogi cal services unrelated to the
primary, religion-oriented educational function of the sectarian
school . ”) (enphasi s added). But Wil nman clarified that, in the
Court’s view, the character of the aid itself determ ned whether
the aid was constitutional. Wl man did so by uphol ding severa
different types of aid (textbooks, adm nistration of state-required
standardi zed tests, speech/hearing diagnostic services, off-
prem ses t herapeuti c/ gui dance/ renedi al services), while at the sane
time striking down, based on Meek, the loan of instructional

materials to parochial school children. See Wl man, 433 U. S at

236- 38, 238-41, 241-244, 244-248, 248-252. The Wbl man Court
di sti ngui shed anong these various types of aid by reference to the

particular attributes of the aid itself. See, e.qg., Wl mn, 433

U S at 244(“[D]iagnostic services, unlike teaching or counseling,
have little or no educational content and are not closely

associ ated with the educati onal m ssion of the nonpublic school.”).
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Wl man candidly recognized the “tension” existing between the
hol dings in Meek and Allen and sought to resolve that tension by
enphasi zing the unique character of the aid approved in Alen
i.e., that “the educational content of textbooks is sonething that
can be ascertained in advance and cannot be diverted to sectarian

uses.” See Wl man, 433 U S. at 251 n. 18; see also Conmittee for

Public Education v. Nyquist, 413 U S. 756, 781-82 (1973).

Contrary to the Walker panel’s view, Regan did nothing to
“instruct us that the difference between textbooks and other
i nstructional equipnment and materials ... is not of constitutional
significance.” Wilker, 46 F.3d at 1466. Regan did exactly the
opposite. 1In seeking to harnoni ze the hol di ngs of Meek and Wl nan,
t he Regan Court nerely observed that Meek did not forbid all types
of aid to sectarian schools. See Regan, 444 U.S. at 661 . |ndeed,
as the Regan Court realized, if Meek stood for such a proposition,
then Wl man’s approval of, for exanple, the testing and grading
services woul d have flown in the face of precedent. See id. Regan
clarified that Meek only invalidates a particular kind of aid to
parochial schools -- the loan of instructional materials. See id.
at 662.

The WAl ker panel nade a flawed attenpt to avoid the hol di ngs
of Meek and Wl man by “distinguishing” the statutes at issue in
t hose cases fromthe Chapter 2 program The panel opined that the

Meek and Wl nman statutes were “fundanentally different” from
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Chapter 2 because they were not “neutral.” Walker, 46 F.3d at
1468. By this, the panel neant that the chall enged prograns in
Meek and Wl man directly targeted nmassive aid to private school s,
the vast majority of which were religiously-affiliated. See id.
By contrast, the panel distinguished Chapter 2 as a “neutral
general |y applicable statute that provi des benefits to all school s,
of whi ch the overwhel m ng beneficiaries are nonparochi al schools.”
Id. But Wal ker m sunderstood the aid prograns struck down in Meek
and Wl nan.

Those cases dealt with general aid prograns designed to
provide equitable benefits to both public and nonpublic
school chi | dren. See Meek, 421 U. S at 351-52 (“Wth the stated
pur pose of assuring that every schoolchild in the Commonweal th will
equitably share in the benefits of auxiliary services, textbooks,
and instructional material provided free of charge to children
att endi ng public school s, the Pennsyl vani a General Assenbly in 1972
added Acts 194 and 195 to the Pennsylvania Public School Code of
1949. ") (citations omtted) (enphasis added), and Wl nan, 433 U. S. at
234 (“All disbursenents made with respect to nonpublic schools have
their equivalents in disbursenents for public schools, and the
anount expended per pupil in nonpublic schools may not exceed the
anount expended per pupil in public schools.”)(enphasis added).
The Meek and Wl nan Courts, however, dedicated their discussion to

those parts of the prograns that channeled aid to nonpublic
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school s, because it was the character of the aid provided to those
schools, and not the relative percentages of aid distributed
bet ween public and nonpublic schools, that was determ native. See
VWl ker, 62 F.3d at 302 n.1 (Reinhardt, J., dissenting from deni al
of en banc rehearing). Thus, the percentages di scussed in Meek and
Wl man were conpletely irrelevant to the constitutionality of the
progranms at issue there, as was the fact that the general aid
prograns m ght have been i npl enented by two separate statutes. The
Court observed in Meek, in a different context, that “it is of no
constitutional significance whether the general programis codified
in one statute or two.” Meek, 421 U S. at 360 n. 8.

Si nce WAl ker was deci ded before the Suprene Court handed down
Agostini, we should add that Agostini al so does not overrule Meek
or Wl man; nor does Agostini dismantle the distinction between
t ext books and ot her educational materials. 1In fact, Agostini does
not even address that issue. Agostini does, it is true, discard a
prem se on which Meek relied -- i.e., that “[s]ubstantial aid to
the educational function of [sectarian] schools ... necessarily
results in aid to the sectarian school enterprise as a whole.”

Meek, 421 U. S. at 366 (enphasis added). But Agostini does not

replace that assunption with the opposite assunption; i nst ead,
Agostini only goes so far as to “depart[] fromthe rule ... that

all governnent aid that directly aids the educational function of

religious schools is invalid.” Agostini, 117 S. . at 2011
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(enphasi s added). Agostini holds only that the aid at issue there
(i.e., the on-prem ses provision of special education services by
state-paid teachers) was not the kind of governnmental aid that
i nperm ssi bly advanced religion. Id. at 2016. Agostini says
not hi ng about the loan of instructional materials to parochia
schools and we therefore do not read it as overruling Meek or
Wl man. Agostini only instructs us that Meek’'s presunption
regarding instructional materials should not be applied to state-

paid teachers on parochial schools prem ses. See Agostini, 117

S.C. at 2012; see also Ball, 473 U S. at 395-96 (applying Meek

and Wbl man to state-paid teachers).
D

Appl yi ng Meek and Wbl nan, we hol d that Chapter 2, 20 U.S.C. 88§
7301-7373, and its Louisiana counterpart, LA REV.STAT. ANN. 88
17:351-52 (West 1982 & West Supp. 1998), are unconstitutional as
applied in Jefferson Parish, to the extent that either program
permts the |oaning of educational or instructional equipnent to
sectarian schools. By prohibiting the |Ioaning of such materials,
our decree enconpasses suchitens as filnstrip projectors, overhead
projectors, television sets, notion picture projectors, video
cassette recorders, video cantorders, conput ers, printers,

phonogr aphs, slide projectors, etc. See, e.q., Mek, 421 U S at

354 n.4. Qur decree also necessarily prohibits the furnishing of

library books by the State, even from prescreened lists. W can
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see no way to distinguish library books fromthe “periodicals ..
maps, charts, sound recordings, filnms, or any other[] printed and

published materials of a simlar nature” prohibited by Meek. See

id. at 355 (internal quotes omtted). The Suprene Court has only
allowed the lending of free textbooks to parochial schools; the
term “t ext book” has generally been defined by the case law as “a
book which a pupil is required to use as a text for a senester or
nmore in a particular class he legally attends.” Allen, 392 U S. at
239 n.1. W do not think library books can be subsuned w thin that
definition.

W therefore REVERSE Judge Livaudais’ grant of sumary
judgnent in favor of Defendants and RENDER judgnent declaring
Chapter 2, 20 U. S.C. 88 7301-7373, and its Louisiana counterpart,
LA. REV. STAT. ANN. 88 17:351-52, unconstitutional as applied in
Jefferson Parish.

| V.

Plaintiffs also challenge an agreenent between the JPSB and
the Jefferson Non-Public School Transportation Corporation (the
“Corporation”) entered into pursuant to LA REV. STAT. ANN. § 17:158
(West 1982 & West Supp. 1998), under which the JPSB nakes paynents
to the Corporation, which in turn arranges transportation for
students to six parochial schools in Jefferson Parish. Plaintiffs
argue that the agreenent inperm ssibly delegates civil authority to
a group (the Corporation) dedicated to serving religious interests,
in violation of the Establishnment C ause, and furthernore that the
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agreenent violates the neutrality requirenents of the Establishnent
Cl ause by privileging six sectarian schools over other public and
nonpublic school s. The district court, after a bench trial,
di sagr eed, finding t he arrangenent constitutionally

i ndi stingui shable fromthe arrangenent upheld in Everson v. Board

of Education of Ewing, 330 U S 1 (1947). See generally, Helns,
856 F.Supp. at 1133-55.
A

Loui siana law requires that “each parish and city school board
shall provide free transportation for any student attending a
school of suitable grade approved by the State Board of El enentary
and Secondary Education within the jurisdictional boundaries of the
parish or school board if the student resides nore than one mile
from such school.” LA. REV. STAT. ANN. 8 17:158(A) (1) (West Supp.
1998). A subsection of the sane statute provides that “nothing ..
shal | prohibit a parish or city school fromentering into contracts
or mutual agreenents for providing school bus transportation.”
LA. REV. STAT. ANN. § 17:158(A)(4)(West Supp. 1998). The JPPSS
provides free transportation to eligible public and nonpublic
school students. Since 1988, nonpublic and public student bus
transportati on has been funded through separate appropriations of
state funds. Bus drivers are paid through a conbination of state
funds and | ocal suppl enents.

During the 1988-89 school year, funding reductions for
Jef ferson Pari sh nonpublic school transportation caused the JPSBto
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cut local supplenents for nonpublic schools. To nake up for the
shortfall, the Archdiocese of New Ol eans agreed to contribute
funds and thereby ensure the restoration of certain Catholic,
nonpublic schools’ transportation services to the prior year’s
|l evel. Parents of schoolchildren at those nonpublic schools were
thereafter required to pay a supplenent to offset transportation
costs. Nevertheless, the JPSB di scontinued sone of the nonpublic
school transportation in May 1988, because JPSB had not received
all of the necessary funds fromthose nonpublic schools.

In 1989, the State increased nonpublic school transportation
funding to Jefferson Parish by $278, 788, for a total of $1, 490, 637.
The Archdi ocese of New Ol eans and the State decided that part of
these additional funds would be wused to provide privately
contracted bus service for those students who had been elim nated
from the transportation plan. Consequently, the Jefferson Non-
Publ ic School Transportation Corporation was formed on Septenber
28, 1989. The stated purposes of this non-profit Corporation
i ncl uded

[the provision of] transportation for the
children of parents residing in the Parish of
Jefferson who have enrolled their children in
par ochi al schools wthin the Parish of
Jefferson other than their own church parish
because of the fact that the parish in which
said parents reside does not operate a
parochi al school .. ..

Hel ns, 856 F. Supp. at 1149. The Corporation had nenbers from six

nonpublic schools: St. Christopher, St. Catherine of Siena, St.
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Loui s King of France, St. Agnes, St. Angela Merici, and St. Matthew
t he Apostle.

On February 6, 1990, JPSB paid the Corporation $100,195 “in
lieu of transportation services previously provided by the [ JPPSS]
for sone of the students attending [the six Catholic schools].”
Id. The Corporation paid the funds to “privately contracted bus
drivers” who provided bus services to 368 students attending the
si x school s. Id. at 1149-50. The district court specifically
found that “the funds paid to the [Corporation] were clearly spent
for transportation of nonpublic school students.” |[d. at 1150.

B

We agree with the district court that the agreenent between
the JPSB and the Corporation to provide funds for the
transportation of nonpublic school children does not violate the
Est abl i shment d ause. See Helns, 856 F.Supp. at 1150-55. The
allocation of funds to the Corporation is sinply one part of a
broader, general program by which the State and Jefferson Parish
provide a secular, noninstructional service to sectarian and
nonsectari an school children alike.

The Suprenme Court’s decisions in Everson and Wl man furnish
the guideposts for our discussion, although, as we neke clear
bel ow, the Jefferson Parish programwe confront here falls sonmewhat
between the facts of those cases. |In Everson, the Court approved
a New Jersey program by which the State reinbursed parents for the
cost of sending their children to and from school, whether public
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or parochial. Everson, 330 U. S. at 17. The Court anal ogi zed the
rei mbursenment to situations “where the state requires a |oca
transit conpany to provide reduced fares to school children
i ncl udi ng those attendi ng parochi al schools,” or where “state-paid
policenmen ... protect children going to and from church schools.”
Id. Such services, in the Court’s view, were “separate and
i ndi sputably marked off fromthe [schools’] religious function.”
Id. at 18. Wl nman restated the holding in Everson in the foll ow ng
way :

The critical factors ... are that the schoo

has no control over the expenditure of the

funds and the effect of the expenditure is

unrelated to the content of the education

provi ded. Thus, the bus fare program in

Everson passed constitutional nuster because

the school did not determne how often the

pupil traveled between hone and school --

every child nust nake one round trip every day

-- and because the travel was unrel ated to any

aspect of the curricul um
Wl man, 433 U. S. at 253.

Wl man, by contrast, invalidated an Ohio statute which
authorized the State to expend funds to provide “field trip
transportation” to nonpublic school students on an equal basis with
public school students. The Court pointed out that in Wl man,
unl i ke Everson, the nonpublic school controlled “the timng of the
trips and, wthin a certain range, their frequency and
destinations.” 1d. Additionally, the Court believed that “field
trips,” given the inevitable discussion acconpanying them and the

parochi al school teacher’ s i nput and gui dance, “are an integral part
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of the educational experience.” 1d. at 253-54.

The Jefferson Parish programfalls sonewhere in the gray area
bet ween Everson and Wl nan. Certainly the content of the aid
provi ded t hrough t he JPSB- Cor por ati on agreenent i s for our purposes
identical to the aid provided in Everson: getting a child to and
from school once a day. There is no evidence, as the district
court found, that the funds were used for anything other than such
transportation. See Helns, 856 F.Supp. at 1150. The neans by
whi ch the aid was adm ni stered, however, bear a vague resenbl ance
to Wl man. The funds are paid, not as reinbursenents to parents,
but instead as a subsidy for transportation costs to a private,
non-profit corporation, whose “nenbers” were parents of children
attending the six schools at issue.?® This system is at |east
superficially simlar to the direct paynents, over which the
nonpubl i c schools had virtually unfettered di scretion, condemed in

Wl nan. See Wl man, 433 U. S. at 253-54.

Al t hough again we nust perform a balancing act between
perm ssible and inpermssible aid to sectarian institutions, we
find that the arrangenent at issue here bears nore of a resenbl ance
to the program upheld in Everson than to the one struck down in

Wl man. The primary consideration guiding us is the character of

2ln rejecting the Plaintiffs’ Mtion for Reconsideration of
Judge Heebe’s ruling on the transportation issue, Judge Livaudais
found that the Corporation was “non-religious and was set up
exclusively to hire bus drivers to drive these children to and from
school ....”
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the aid provided. Here, as in Everson, the paynents are ear nmarked

for a wholly secular function |acking in any educational content

what soever -- the transportation of schoolchildren to and from
school. There is no danger, as there was in Wl nman, that parochi al

teachers w Il subvert the state-funded process to further their own
sectarian ains; indeed, the religious teachers have noroleinthis
kind of transportation, and, as the district court assured us,
“[t]here has been no evidence presented that JPPSS bus drivers
m ght inpart religious beliefs to their bus passengers.” Hel ns,
856 F. Supp. at 1151.

Al t hough the neans through which the aid gets to religious
institutions -- the Corporation -- did give us pause initially, in
the end we believe that the Corporation serves nerely an
admnistrative function in the aid process. The Corporation acts
as a conduit through which the funds pass and is adm ni stered by
the parents of school children. The Suprene Court has already
approved direct reinbursenents to parents in Everson; it would
exalt form over substance to draw a constitutional distinction
where the funds are paid, not to the parents thenselves, but to a
private corporation wth the sane parents as nenbers. Furthernore,
we have seen no evidence indicating that the Corporation exercises
unfettered discretion over the funds. Instead, as both district
judges who considered the issue concluded, the Corporation is
dedicated exclusively to facilitating secular transportation
services for its nenbers’ students and has no religi ous objectives
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at all. Finally, no evidence indicates that the funds were used
for anything but the perm ssible purpose of provi di ng
transportation services to nonpublic school children. See Hel ns,
856 F. Supp. at 1150.

W also reject Plaintiffs’ argunment that the transportation
paynments violate the neutrality requirenents of the Establishnent
Cl ause because the Corporation is dedicated to serving only six
nonpubl i ¢ school s. This contention overlooks the fact that the
Corporation focused on the six schools at issue because they had
been excluded from local funding due to cuts in transportation
funds from the state. Thus, the Corporation exists, not to
privilege these six parochial schools, but instead to bring themto
a level of services equal to other schools. Finally, the
eligibility requirements for transportation aid are generally
applicable to all students, both public and nonpublic. Any
differences anong the |evel of services provided from school to
school (e.g., frequency and pattern of busing routes, |ocal
suppl enent levels, etc.) arise fromadm nistrative concerns that
have nothing to do with religion. |Indeed, as the district court,
found, although the State strives to nmake transportati on services
available equitably to both public and nonpublic students, “it
appears ... that greater benefits are provided to the public school
students.” Helns, 856 F.Supp. at 1152. W cannot understand how

the Plaintiffs then conplain that the transportati on paynent schene
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operates to the unfair benefit of the six Catholic schools at issue
here.

Based on Everson and Wl man, we AFFIRM the district court’s
determ nation that the transportati on paynents to the Corporation
by virtue of LA ReEv. STAT. ANN. § 17:158, are constitutional.

V.

In sum then, (1) we REVERSE the district court’s decision in
favor of Plaintiffs and RENDER judgnent in favor of Defendants
decl aring the Loui si ana speci al education program LA REv. STAT. ANN.
8§ 17:1941-1956, constitutional as applied in Jefferson Parish; (2)
we REVERSE the district court’s grant of sunmmary judgnent in favor
of Defendants and RENDER j udgnent in favor of Plaintiffs declaring
that the Federal instructional materials program 20 U S.C. 8§
7301-7373, and its Louisiana counterpart, LA REV.STAT. ANN. 88
17:351-52 are unconstitutional as applied in Jefferson Parish;
and, (3) we AFFIRM the district court’s decision in favor of
Defendants that the transportation paynents to the Jefferson Non-
Publ i c School Transportation Cor por ati on, by wvirtue of
LA. REv. STAT. ANN. 8 17: 158, are constitutional.

AFFI RVED in part; REVERSED in part and JUDGVENT RENDERED.
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