IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-21019

TRENT B. LATSHAW LATSHAW
DRI LLI NG AND EXPLORATI ON CO. ,

Plaintiffs-Appellants,
ver sus
H E. “SONNY” JOHNSTON; FELI Cl ANA SAND

AND GRAVEL COMPANY | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

February 5, 1999

Before DAVIS, SMTH, and WENER, C rcuit Judges.
WENER, Circuit Judge.

Plaintiffs-Appellants Trent B. Latshaw and Latshaw Drilling
and Exploration Conpany (“Latshaw Drilling”) appeal the district
court’s dismssal of their breach of oral partnership/breach of
oral joint venture agreenent claim against Defendants-Appellees
Henry E. Johnston and Feliciana Sand and G avel Conpany, Inc.
(“Feliciana”) for lack of personal jurisdiction. Concluding that

the plaintiffs have established a prinma facie show ng of personal

jurisdiction sufficient to avoid dismssal wthout a hearing, we

reverse and remand.






l.
FACTS AND PROCEEDI NGS

Thi s case i nvol ves cl ai ns by Lat shaw and Lat shaw Drilling that
Johnston and Feliciana breached an all eged oral partnership/joint
venture agreenent for the joint purchase and sale of oil drilling
equi pnent. Latshawis a Texas resident and t he president and owner
of Latshaw Drilling, a Texas corporation. Johnston is a Louisiana
resident and the president and principal stockhol der of Feliciana,
a Loui si ana corporation.

Latshaw alleges that he first nmet Johnston in 1986 at an
auction in Beaunont, Texas. After this first encounter, Latshaw
sent a letter to Johnston outlining his (Latshaw s) background in
the oil and gas industry and setting forth his viewthat it was a
propitious time to purchase drilling rigs and equipnent at
depressed prices, which could later be resold at a significant
profit. It was fromthis |letter, clains Latshaw, that an ongoi ng,
near |y decade-| ong busi ness rel ati onshi p arose between t he two nen.

Under this alleged arrangenent, Latshaw searched for drilling
rigs to buy. Latshaw assuned responsibility for all costs incurred
i n doi ng so, and Johnston financed t he purchases. Wen they resold
the rigs, Johnston was reinbursed for the cost of purchase plus
interest before any profits were distributed to Latshaw. Latshaw
and Johnston then split any remaining profit, 60%to Johnston and
40% to Latshaw. Al though Latshaw wote to Johnston in June 1993
proposing that they sign a witten contract nenorializing this
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60% 40% arrangenent (the “June 1993 Partnership Proposal”), they
never did so. Nevert hel ess, according to Latshaw, the two nen
jointly purchased i n the nanes of Latshaw (or Latshaw s conpany) or
Johnston (or Johnston’s conpany) six conplete drilling rigs for a
total price of $2.26 million. They additionally purchased other
types of petroleumrel ated equi pnent val ued at $500, 000.

The break in the relationship, asserts Latshaw, stemred from
a deal involving two drilling rigs that were eventually sold to a
purchaser from China (the “China Rigs”). In 1993, Latshaw began
negotiations to sell to the Chinese purchaser two rigs that he and
Johnston had previously purchased. Johnston becane unconfortable
with the terns and conditions of the sale and the conplexity of an
international transaction. As a result, Latshaw was forced to
carry on the negotiations and to bear the financial responsibility
of re-rigging and refurbishing the rigs wthout Johnston’s
financial support. In February 1994, after the ®“arrangenents
becane nore solid,” Latshaw and Johnston entered into a witten
agreenent (the “February Agreenent”) that provided for Johnston to
recei ve $2,550,000 for the sale of the China Rigs. Although the
February Agreenent stated that Johnston (the “Seller”) was the
“sole owner” of the China Rigs, Latshaw alleges that the break in
the rel ati onshi p began when Johnston refused to pay Latshaw the 40%
of the profit to which he was entitled fromthe sale of the rigs.
Lat shaw further all eges that Johnston refused to pay hi mhis 40% of
the profit generated by the sale of other rigs and equi pnent.
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In May 1997, Lat shaw brought the present suit agai nst Johnston
in federal district court in Texas, asserting clains for breach of
contract and breach of fiduciary duty as partner or joint venturer
or both. Johnston filed a notion to dismss for |ack of personal
jurisdiction. In support of his notion, Johnston submtted an
affidavit averring that (1) he and Feliciana do not transact
busi ness or advertise in Texas; (2) Felicianais not |licensed to do
business in Texas; (3) although he, individually, was in the
busi ness of buying and selling oil field equipnent and he paid
Lat shaw and Latshaw Drilling a conm ssion ($88,600) for Latshaw s
services in facilitating a sale of a single oil drilling rig, he
never entered into a partnership or joint venture with Lat shaw, and
(4) he had only mnimal contacts with Texas after his chance
encounter wth Latshaw at the 1986 auction in Texas. Mor e
specifically, Johnston asserted in the affidavit that he or
Feliciana alone (and not Latshaw or Latshaw Drilling) bought al
six rigs and that they did not buy any of the rigs from Texas. He
further averred that, although he did deliver the two China Rigs to
Texas “in accordance with Latshaw s instructions” in the February
Agreenment, he made only two other trips to Texas after the 1986
auction, both of which were to attend equi pnent aucti ons.

In response, Latshaw submtted a counter-affidavit based on
his business diary, stating that Johnston had nade 26 trips to
Texas related to their alleged business arrangenent, including
trips to attend oil field equi pnent auctions, to i nspect equi pnent
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for potential purchase, and to purchase equi pnent. Latshaw further
asserted in the affidavit that Johnston had nade at |east 37 calls
to Latshaw in Texas related to their alleged business arrangenent.

Al t hough the district court did not hold an evidentiary
hearing under Federal Rule of Cvil Procedure 12, it granted
Johnston’s notion to dismss. Latshawtinely filed this appeal.

1.
ANALYSI S

A St andard of Revi ew

W review de novo a district court’s grant of a notion to

di smiss for lack of personal jurisdiction.?
B. Appl i cabl e Law

When a court rules on a notion to dismss for |ack of personal
jurisdiction w thout hol ding an evidentiary hearing, it nust accept
as true the uncontroverted all egations in the conplaint and resol ve
in favor of the plaintiff any factual conflicts posed by the

affidavits.? Therefore, in a no-hearing situation, a plaintiff

Jobe v. ATR Mktg., Inc., 87 F.3d 751, 753 (5th Gr. 1996).

2See Ham v. La Ci enega Misic Co., 4 F.3d 413, 415 (5th Cr.
1993); Command-Aire v. Ontario Mechanical Sales & Service, 963 F. 2d
90, 93 (5th Cir. 1992); Bullion v. Gllespie, 895 F.2d 213, 217
(5th Cr. 1990) ("[On a mtion to dismss for lack of
jurisdiction, wuncontroverted allegations in the plaintiff's
conpl aint nust be taken as true, and conflicts between the facts
contained in the parties' affidavits nust be resolved in the
plaintiff's favor for purposes of determ ning whether a prim facie
case for personal jurisdictionexists.") (quoting D.J. Investnents,
Inc. v. Metzler Mdtorcycle Tire Agent Gregd, Inc., 754 F.2d 542,
546 (5th Cir. 1985)).




satisfies his burden by presenting a prinma facie case for personal

jurisdiction.?

A federal district court sitting in diversity nmay exercise
personal jurisdiction over a nonresident defendant if (1) the
| ong-arm statute of the forumstate confers personal jurisdiction
over that defendant; and (2) exercise of such jurisdiction by the
forumstate is consistent wth due process under the United States
Constitution.* As the Texas long-armstatute® extends tothelimts
of federal due process, these two steps conflate.®

The Due Process O ause of the Fourteenth Anendnent permts the
exerci se of personal jurisdiction over a nonresi dent defendant when
(1) that defendant has purposefully avail ed hinself of the benefits
and protections of the forum state by establishing "m ninmm
contacts" wth the forum state; and (2) the exercise of
jurisdiction over that defendant does not offend “traditional
notions of fair play and substantial justice.”’” To conport wth
due process, the defendant’s conduct in connection with the forum

state nust be such that he “should reasonably anticipate being

SBul lion, 895 F.2d at 217.

‘See, e.g., Ham 4 F.3d at 415; lrving v. Oaens-Corning
Fi berglas Corp., 864 F.2d 383, 385 (5th Cr. 1989).

*Tex. Civ. Prac. & Rem Code 88 17.041-045 (Vernon 1986).

6Schl obohm v. Schapiro, 784 S.W2d 355, 357 (Tex. 1990); Ham
4 F.3d at 415 & n. 7.

‘I nternational Shoe Co. v. Wshington, 326 U.S. 310, 316
(1945).




haled into court” in the forumstate.?

As Latshaw al |l eges that his suit arises fromor relates to the
defendant’s contact with the forum state, we are concerned wth
“specific jurisdiction.”® Although a single act by the defendant
directed at the forum state can be enough to confer personal
jurisdiction if that act gives rise to the claimbeing asserted,?°
entering into a contract wwth an out-of-state party, w thout nore,
is not sufficient to establish mninmm contacts.! Rather, in a
breach of contract case, to determ ne whether a party purposefully
availed itself of a forum a court nust evaluate "prior
negoti ati ons and contenpl ated future consequences, along wth the
terme of the <contract and the parties’ actual course of
dealing...."1?

C. Merits

Lat shaw argues that the district court incorrectly accepted
Johnston’s avernents as true for the purposes of determning
whet her personal jurisdiction could be exercised over Johnston; and

that he (Latshaw) has presented nore than sufficient evidence to

S\Wr | d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297
(1980).

°See Burger King, 471 U S. at 486; Bearry v. Beech Aircraft
Corp., 818 F.2d 370, 374 (5th Gr. 1987).

®Ham 4 F.3d at 415-16; Dalton v. R& WMarine, Inc., 897 F.2d
1359, 1361 (5th Gr. 1990).

HUBurger King Corp. v. Rudzewi cz, 471 U.S. 462, 478-79 (1985).

21d. at 479.



establish a prinma facie case for jurisdiction. Specifically,

Latshaw points to (1) his diary entries indicating that Johnston
made 26 trips to Texas between 1986 and 1993, including trips to
i nspect, bid on at auction or purchase oil field equipnent, to sign
the sal es agreenent on the China Rig deal, and to deliver the China
Rigs to Latshaw in Houston; (2) evidence that on “nore than 24
occasi ons” Lat shaw and Johnst on bought and sol d equi pnent | ocated
in Texas; and (3) his diary entries that Johnston nmade at | east 37
phone calls to Latshaw regarding their business together.

Lat shaw additional ly adverts to an incident in connection wth
the sale of the China Rigs to denpbnstrate Johnston’'s ready
W llingness to resort to the court systemin the very state that he
now clainms has no jurisdiction over him The February Agreenent
provi ded that the China Rigs were to be held and refurbi shed at the
Rober ds Johnson I ndustries yard in Houston and that they woul d not
be noved fromthe yard onto the ship chartered by the Chi nese party
until Johnston had received the anmount he was owed fromthe deal.
Lat shaw states that when he was forced to nove the rigs prematurely
because the city no longer permtted sandblasting and painting to
take place within the city limts, and Johnston |earned the rigs
had been noved, Johnston hired a Houston law firm which threatened
Latshaw that it was going to file an injunction in Houston to
prevent the loading of the rigs onto the ship chartered by the
Chi nese party. Latshaw asserts that, even though no such
injunction was ever filed, the incident and the above-Ilisted
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contacts clearly denonstrate that Johnston purposefully availed
himself of the benefits and protections of Texas |law and could
reasonably antici pate being haled into Texas court as a result of
t hese contacts.

Johnston’s response is two-fold. First, he asserts that the
vast majority of the contacts on which Latshaw relies are not
relevant to the personal jurisdictioninquiry because, as Latshaw s
offer, and Johnston’s rejection of, the June 1993 Partnership
Proposal establish, there was no partnership or joint venture
agreenent between the two businessnen prior to June 1993. Second,
Johnston asserts that the only contacts that Latshaw alleges to
have occurred after Johnston rejected the June 1993 Partnership
Proposal — (1) a February 1994 trip to Texas to sign the China
Ri gs sal es agreenent; (2) a separate February 1994 trip to deliver
a nmud punp al so connected to the China Rigs; and (3) a March 1994
trip to “look over” the China Rigs® —were initiated by Latshaw
and thus cannot serve as the basis for subjecting Johnston to the
jurisdiction of courts located in Texas.

Johnston cites Hydrokinetics, 1Inc. Vv. Alaska Mechanical,

13As we rej ect Johnston’s proposed dissection of the rel evant
contacts, we need not and therefore do not address whet her these
three contacts alone are sufficient to constitute a prinma facie
case of personal jurisdiction.

YHanson v. Denkla, 357 U. S. 235, 253 (1958) (“The unil ateral
activity of those who claimsone relationship with a nonresident
def endant cannot satisfy the requirenent of contact with the forum
state.”).
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Inc., ™ in support of his argunent that Latshaw s all egations, when
so parsed (i.e., assumng no joint venture agreenent prior to June
1993), are insufficient to establish jurisdiction over Johnston.

I n Hydrokinetics, a Texas resident brought a breach of contract

suit against an Al askan defendant.!® W held that, although the
def endant negotiated a contract by phone and telefax with a Texas
conpany, traveled to Texas to “close” the deal, and agreed to
purchase goods nmanufactured in Texas, there was no personal
jurisdiction over the Al askan def endant because (1) the defendant’s
only contacts with the state were related to a single transaction;
(2) the plaintiff had initiated this single transaction contacting
the defendant in Alaska; (3) the agreenent’s choice-of-I|aw
provi sion specified Alaskan law, and (4) the plaintiff delivered
the goods it produced under the contract to the defendant in

Seattl e, Washington.! Johnston asserts that, as in Hydrokinetics,

Latshaw initiated the alleged agreenent by sending a letter to
Johnston in Louisiana; the February 1994 Agreenent was governed by
Loui si ana | aw, and Johnston never purchased any rigs in Texas.

Johnston’s reliance Hydrokinetics is msplaced. Hi s argunent

founders on the sinple fact that, at the this stage of a no-

evidentiary-hearing situation, we are constrained to accept

15700 F.2d 1026 (5th Gr. 1983).
%1 d. at 1028.
71d. at 1028-29.
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Latshaw s allegation that the two nmen had entered into an ora
partnership/joint venture agreenent prior to June 1993 and t hat al

of the alleged trips, phone calls, sales, and purchases in
furtherance of that agreement took place.'® Wth this assunption,

it is clear that Latshaw s allegations are both distinguishable

fromthose in Hydrokinetics and sufficient to establish a prinm
facie case of specific personal jurisdiction over Johnston.

| n Hydr oki netics, the defendant had no nore than a fortuitous

connection to Texas related to a single transaction, initiated by
the Texas plaintiff, and carried out in large part outside the
Texas state boundaries. Johnston, by contrast, was nuch nore than
a one-shot purchaser of Texas goods whose only connection with the
state grew out of a Texas manufacturer’s marketing efforts.
Rat her, according to Latshaw s conplaint and affidavit, Johnston
entered i nto an ongoi ng busi ness rel ationship with a Texas resi dent

(and his conmpany) and nmade multiple trips and phone calls to Texas

8Rust on Gas Turbines, Inc. v. Donaldson Co., Inc., 9 F.3d 415,
418 (5th Gr. 1993) (“Wen alleged jurisdictional facts are
di sputed, we nust resolve all conflicts in favor of the party
seeking to invoke the court’s jurisdiction.”); Bullion, 895 F.2d
at 217 (“Wiile deposition testinony or evidence adduced at a
hearing or at trial mght mandate a different conclusion, for
pur poses of this appeal we nust accept as true [plaintiff’s factual
assertions supporting jurisdiction].”); Associated Bus. Tele. Sys.
Corp. v. Danihels, 829 F. Supp. 707, 711 n.1 (D.N.J. 1993)
(“Al'though the existence of this contract is disputed, where a
jurisdictional issue cannot be decided without ruling on the
merits, the case nust proceed to trial.”) (citing Wade v. Rogal a,
270 F.2d 280, 285 (3d Gr. 1959)).
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in furtherance of that relationship.'® Wen, as we nust at this
point, we accept Latshaw s allegations as true, we find that
Johnston has purposefully availed hinself of the benefits and
protections of doing business in Texas and could reasonably

anticipate being haled into court there. As such, Latshaw has

stated a prina facie case for personal jurisdiction.?
L1l
CONCLUSI ON
For the foregoing reasons, we REVERSE and REMAND for

proceedi ngs consistent with this opinion.

19See Pol yt hane Sys., Inc. v. Marina Ventures Int'l, Ltd., 993
F.2d 1201, 1206 (5th GCr. 1993) (“The parties had an ongoing
busi ness rel ationshi p, and the [nonresident defendant’s] contacts
wth the forum state were not fortuitous.”); cf. Trinity |ndus.,
Inc. v. Myers & Assocs., Ltd., 41 F.3d 229, 231 (5th Cr. 1995
(hol di ng attorneys subject to personal jurisdiction when they had
“deliberately availed thenselves of benefits of ongoi ng
relationship” wth Texas client); Bullion, 895 F.2d at 217
(specific jurisdiction over nonresident doctor when forum state
pati ent had ongoing rel ationship with doctor and treatnent occurred
partly in forumstate).

20Such a deternmination does not, of course, preclude the
district court from conducting hearing on remand regarding the
jurisdictional issue. Bullion, 895 F.2d at 217.

13



