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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20954

Summary Cal endar

JASON D W BY NEXT FRI END
MR & MRS DOUGLAS W

Pl ai ntiff-Appellant,
V.
HOUSTON | NDEPENDENT SCHOOL DI STRI CT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Septenber 21, 1998

Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM

Jason W, by his next friends and parents M. and Ms.
Dougl as W, appeals the district court’s order awardi ng him
reduced attorneys’ fees and granting costs to the Houston
| ndependent School District. W affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-appellant Jason W (represented in this action by
his next friends and parents, to whomwe refer collectively as
Jason) is a special education student in the Houston | ndependent

School District (the District). He has been diagnosed with



attention deficit disorder and a speech inpairnent that cause him
significant academ c and social difficulty. Since early 1994,
Jason has qualified for special education services, and the
District has created individualized education plans for him
These entail, inter alia, providing resource instruction and
consul tation, nodifying the regul ar education programto neet
Jason’ s needs, and devel opi ng behavi or managenent pl ans desi gned
to control his disruptive behavior. During the 1994-95 school
year, Jason’s parents becane dissatisfied with Jason’s speci al
educati on program and requested a hearing under the Individuals
wth Disabilities in Education Act (IDEA), 20 U S.C. 88 1400-
1491, which conditions federal aid to state speci al education
prograns on a state’s assurance to all children with disabilities
“an opportunity to present conplaints with respect to any matter
relating to the identification, evaluation, or educational

pl acenent of the child, or the provision of a free appropriate
education to such child.” 20 U S.C 8§ 1415(b)(1)(E).! Jason
rejected the District’s official settlenent offer, and a hearing
was held on May 25 and June 12-16, 1995 before Janes Holtz, an
attorney appointed as a hearing officer by the state of Texas.
On July 22, 1995, Holtz filed a witten decision finding that
(1) Jason’s parents were entitled to reinbursenent for the fees
of two psychol ogi sts whomthey had retained to help the District

devel op a behavi or managenent plan for Jason, (2) that the

1 This opinion cites to the version of the IDEA in effect
at the tine of the events in this case. The |IDEA was conpletely
revised in 1997 by Pub. L. No. 105-17, 111 Stat. 37.
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behavi or managenent plan ultimtely adopted by the District was
not appropriate, and (3) that Jason’s placenent in a resource
class from January 10, 1995 to February 2, 1995 was not
appropriate and denied hima free appropriate public education
( FAPE) .

On July 26, 1995, Daniel MCall, Jason’s attorney, wote to
Jenni fer Jacobs, the District’s attorney, demandi ng $32,943. 97, a
sumrepresenting the total anmount of attorneys’ fees and costs.
After McCall rejected two settlenment offers of $7500. 00 and
$10, 000. 00, Jason filed an action in the federal district court
for the Southern District of Texas, Houston Division, seeking
recovery of all attorneys’ fees and costs incurred in the special
education hearing and in federal court under the IDEA, 20 U. S C
8§ 1415(e)(4)(B). On April 26, 1996, the District nade an
official offer of judgnent under Federal Rule of Procedure Rul e
68 in the anobunt of $24,429.00, which Jason failed to accept.
After a bench trial, the district court found that nineteen
specific issues had been presented to the hearing officer and
that Jason had prevailed on only three. The court also found
that the hearing afforded Jason sone specific relief that he
woul d not have received had he accepted the District’s settl enent
offer. The court ruled that Jason was a prevailing party, but
awarded himonly a fraction of the attorneys’ fees he denmanded.
Because it found that at |east half of the time and effort
expended in the hearing had been devoted to three issues relating

to a new school placenent for Jason--issues on which Jason did



not prevail--the district court first reduced the hours his
attorney clainmed to have spent by half. O the remaining sixteen
i ssues, the court found that Jason prevailed on only three and

t hat even success on these three afforded Jason little relief
beyond what the District had offered prior to the hearing. Based
on these factors, the court again reduced the nunber of hours by
half. In addition, the district court ruled, based on its
finding that Jason was entitled only to total fees, costs, and
expenses in the amount of $8340.49 on the date of the District’s
$10, 000. 00 settlenent offer, that Jason had unreasonably
protracted the controversy by refusing to settle. It declined to
award Jason any fees or costs beyond $8340.49. Jason thus did
not receive fees or costs for the federal |awsuit.

The District filed a notion to anend final judgnent,
contendi ng that under Federal Rule of G vil Procedure 68, it was
entitled to its costs after April 26, 1996. The D strict argued
t hat because it had nade an offer of judgnent on April 26, 1996
in the amount of $24,429.00, which was nore than the $8340. 49
that Jason ultimately obtained at trial, it was entitled to al
costs after that date. The district court granted the notion and
awarded the District $2322.05. Jason filed a notion for new
trial, which the district court denied. Jason appeals.

1. DI SCUSSI ON

Jason argues that the district court erred in awarding

attorneys’ fees in a reduced anount and in granting costs to the

District. W address each of these issues in turn.



A Standard of Revi ew
We review an award of attorneys’ fees for abuse of
di scretion and the factual findings upon which the award is based

for clear error. See Brady v. Fort Bend County, 145 F.3d 691,

716 (5th Cr. 1998); Mgis v. Pearle Vision, Inc., 135 F. 3d 1041,

1047 (5th Gr. 1998) (citing Louisiana Power & Light Co. V.

Kellstrom 50 F.3d 319, 324, 329 (5th G r. 1995)). Although we

generally review a district court’s award of costs for abuse of

di scretion, see Alberti v. Klevenhagen, 46 F.3d 1347, 1358 (5th
Cir. 1995), interpretation of Rule 68 is an issue of |law that we

revi ew de novo, see Louisiana Power & Light Co., 50 F.3d at 333.

B. Attorneys’ Fees

In any action or proceedi ng brought under the |IDEA the
court “may award reasonable attorneys’ fees as part of the costs
to the parents or guardian of a child or youth with a disability
who is the prevailing party.” 20 U S. C. 8§ 1415(e)(4)(B). The
| egislative history of the IDEA indicates that this attorneys’
fees provision should be interpreted in accordance with Hensl ey

v. Eckerhart, 461 U S. 424 (1983), a federal civil rights

decision.? See H R Repr. No. 105-95, at 105-06. Therefore, we

apply the principles outlined in Hensley and its progeny to this

2 Technically, this statenent refers to the attorneys’ fees
provision in the post-1997 version of the |IDEA but Congress
reenacted the identical |anguage of 20 U S.C. § 1415(e)(4)(B) as
20 U.S.C. 8 1415(1)(3)(B) when it revised the IDEA in 1997.
Because the anendnent did not change the | anguage of the
attorneys’ fees provision, we believe that Congress al so intended
20 U.S.C. 8§ 1415(e)(4)(B) to be interpreted consistent with
Hensl ey v. Eckerhart.




case.

The cal cul ation of attorneys’ fees involves a well -
establi shed process. First, the court calculates a “lodestar”
fee by multiplying the reasonabl e nunber of hours expended on the
case by the reasonable hourly rates for the participating

| awers. See Louisiana Power & Light Co., 50 F.3d at 324. The

court then considers whether the | odestar figure should be
adj usted; in making such an adjustnent, the court |ooks to the

twel ve factors established in Johnson v. Georgia H ghway Express,

Inc., 488 F.2d 714, 717-19 (5th Gr. 1974): (1) the tine and

| abor required for the litigation; (2) the novelty and difficulty
of the questions presented; (3) the skill required to performthe
| egal services properly; (4) the preclusion of other enploynment
by the attorney due to acceptance of the case; (5) the customary
fee; (6) whether the fee is fixed or contingent; (7) tine
limtations inposed by the client or the circunstances; (8) the
anount involved and the result obtained; (9) the experience,
reputation, and ability of the attorneys; (10) the
“undesirability” of the case; (11) the nature and |length of the
professional relationship with the client; and (12) awards in

simlar cases. See Loui si ana Power & Light Co., 50 F.3d at 329.

Many of these factors usually are subsuned within the initial
cal cul ation of hours reasonably expended at a reasonable hourly

rate, see Hensley, 461 U S. at 434 n.9, and should not be doubl e-

counted, see Shipes v. Trinity Indus., 987 F.2d 311, 320 (5th

Cr. 1993). Moreover, sone Johnson factors deserve nore wei ght



than others. The Suprene Court held that “the nost critical
factor” in determning the reasonabl eness of a fee award “is the

degree of success obtained.” Farrar v. Hobby, 506 U S. 103, 114

(1992) (quoting Hensley, 461 U S. at 436); see also Von dark v.

Butler, 916 F.2d 255, 258 (5th Gr. 1990). This factor is
particularly crucial when, as in this case, a plaintiff is deened
“prevai ling” even though he succeeded on only sone of his clains.

See Hensley, 436 U S. at 434.

Both parties agree that Jason is a prevailing party.
Hensl ey noted that a “typical” definition of “prevailing party”
for attorneys’ fees purposes is a party who “succeed[s] on any
significant issue in litigation which achi eves sone of the
benefit the parties sought in bringing suit.” 461 U S. at 433
(quoting Nadeau v. Hel genpbe, 581 F.2d 275, 278-79 (1st Cr

1978)). This circuit has specifically held that in | DEA cases, a
prevailing party is one that attains a renedy that both (1)
alters the legal relationship between the school district and the
handi capped child and (2) fosters the purposes of the |IDEA  See
Angela L. v. Pasadena Indep. Sch. Dist., 918 F.2d 1188, 1193-94

(5th Cir. 1990).® The hearing altered the legal relationship
bet ween Jason and the District, which was ordered to reinburse

his parents for the fees of both psychol ogists, adjust his

3 This circuit adopted a narrower definition of “prevailing
party” in the context of 8§ 1988 attorneys’ fees cases, holding
that prevailing parties nmust succeed on the central issue of
their suit and obtain the primary relief sought, see Texas State
Teachers Ass’'n v. Garland Indep. Sch. Dist., 837 F.2d 190, 192
(5th Gr. 1988), but we need not consider that definition because
the Angela L. standard explicitly applies to | DEA cases.
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behavi or nodification plan to include positive reinforcenent, and
train his teachers to inplenment the behavior nodification plan
properly. Furthernore, the renmedy that Jason obtained fosters

t he purposes of the IDEA by providing himwith a free and
appropriate public education.

A finding that a party is a prevailing party only nmakes him
eligible to receive attorneys’ fees under the IDEA;, it does not
automatically entitle himto recover the full anount that he
spent on legal representation. See 20 U. S.C. § 1415(e)(4)(B)

(“I'n any action or proceedi ng brought under this subsection, the

court, in its discretion, may award reasonabl e attorneys’

fees . . . .”) (enphasis added). Jason contends that all the
Johnson factors support his application for the full anmount of
attorneys’ fees. The district court, however, reduced the fees
based only on its finding that the action did not involve novel
or difficult questions of fact or | aw and that Jason achi eved
limted success at the hearing. Because we find that the
district court did not abuse its discretion in reducing the
attorneys’ fees from $32,943.97 to $8340.49 on the grounds of
these two factors, we find it unnecessary to exam ne the others.
First, Jason offers only bald assertions in support of his
contention that his case involved novel and difficult questions.
He states that the District is the |argest public school district
in the state of Texas, that the hearing was requested by the
parents to contest all of the District’s decisions concerning

Jason’s education, and that five special education experts



testified at the hearing. The size of the District or the
heari ng does not show that the suit involved novel or difficult
| egal and factual issues, however, and Jason’s claimthat the
parents filed an appeal of all of the District’s decisions on
Jason’s education is sinply inaccurate, as Holtz testified at
trial that he explicitly limted the issues to those arising out
of the 1994-95 school year. W cannot say that the district
court commtted clear error in finding that Jason’s case did not
i nvol ve novel and difficult issues.

Second, attorneys’ fees nust reflect the degree of success
obtained. The District contends that the parties presented
ni neteen issues to Holtz, of which Jason prevailed on three;
therefore, it contends that Jason achieved only limted success
at the hearing, and his attorneys’ fees should be reduced
accordingly. Jason asserts that (1) the nineteen issues the
district court identified were not all presented at the hearing;
(2) the question of whether Jason was receiving a FAPE, on which
Jason prevailed, was the primary and subsum ng i ssue at the
hearing; and (3) the issues in this suit were so interrelated
that it is inpossible to allocate tinme anong the individual
i ssues.

We find that the district court did not commt clear error
in determning that there were nineteen issues, of which Jason
prevailed only on three, and did not abuse its discretion in
awar di ng attorneys’ fees accordingly. There is anple evidence in

the record to support the district court’s findings that Jason



achieved limted success. Janes Holtz, the hearing officer at
Jason’ s due process hearing, testified that nineteen issues were
presented to himin Jason’s case and that Jason did not prevai
on all those issues. Holtz' s testinony confirnmed that of Nona
Matt hews, the District’s expert wtness, who anal yzed transcripts
of the hearing and concl uded that nineteen issues were presented.
Mor eover, both Holtz and Matthews testified at trial that
Jason’s prinmary objective was to secure placenent at anot her
school. Holtz also testified, and the district court found, that
nmore than half of the tinme and testinony at the hearing invol ved
the i ssue of whether Jason woul d be placed in another school.
Holtz further testified that although another major issue was
whet her the District had provided Jason with a free appropriate
public education during the 1994-95 school year, this issue did
not subsunme all others, and Jason was not entirely successful on

his claimthat he had been deni ed a FAPE:

Hol t z: The maj or issue--
McCal | : Yes.
Hol t z: --before ne involved | guess the alternate

determ nation, whether or not there was a Free
Appropriate Public Education being provided to the
student during that school year. But this did not
include all of the issues that were raised by the
parties.

McCal |l : And did the petitioner prevail on the major issue
of whether there was denial of F.A P.E ?

Hol t z: Partially.*

4 Jason argues that the district court erred in striking
several post-trial exhibits, one of which was an affidavit from
Janes Holtz in support of Jason’s application for attorneys’
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Furthernore, the | anguage of the IDEA itself denonstrates that
not all of the nineteen issues that Holtz identified can be
subsuned under the general heading of denial of a FAPE. The |IDEA
guarantees “an opportunity to present conplaints with respect to
any matter relating to the identification, evaluation, or
educati onal placenent of the child, or the provision of a free
appropriate public education to such child.” 20 U S. C
8§ 1415(b)(1)(E) (enphasis added). The IDEA thus treats placenent
and denial of a FAPE as separate issues; noreover, it inplies
that identification and evaluation of the child also should be
consi dered distinct issues. Even assum ng that the remaining
i ssues do fall under the FAPE unbrella, it is undisputed that
Jason prevailed only on three of those issues; thus, as Holtz
testified, he was only partially successful on the issue of
whet her he was deni ed a FAPE.

Jason al so contends that the nature of a special education
case is such that the issues are so interrelated that it is

i npossi ble to determ ne how nuch tinme was spent on each issue.

fees. Although Jason includes this question in his statenent of
the issues, he provides no argunent or authority in support of
his position. W have held that failure to provide any |egal or
factual analysis of an issue on appeal waives that issue. See
Cavallini v. State Farm Mut. Auto Ins. Co., 44 F.3d 256, 260 n.9
(5th Gr. 1995); see also Fed. R App. P. 28(a)(6)(“The argunent
must contain the contentions of the appellant on the issues
presented, and the reasons therefor, with citations to the
authorities, statutes, and parts of the record relied on.”); Gann
v. Fruehauf Corp., 52 F.3d 1320, 1328 (5th Cr. 1995) (holding

t hat appell ant waived clains on appeal by failing to advance
argunents in support of themin the body of his brief). The
district court struck these exhibits, Jason provides no argunent
as to why we should find that it erred in doing so, and we
therefore decline to address them

11



This argunent |acks nerit; indeed, we have rejected a simlar

claimin an anal ogous case. See Mqgis v. Pearle Vision, Inc.,

135 F. 3d 1041, 1048 (5th Cir. 1998). In Mqgis, the plaintiff
all eged four acts of discrimnation on the basis of sex or
pregnancy. She prevailed only on one, and only on the basis of
pregnancy discrimnation. See id. The district court reduced
the anobunt of attorneys’ fees. See id. at 1047. On appeal,
M gis argued that her case could not be segregated into discrete
cl ai nr8 because all of her contentions involved a cormon core of
facts and because she only prosecuted a single, discrete claimof
pregnancy discrimnation. See id. at 1048. W rejected this
argunent, holding that even where “a plaintiff has achi eved only
partial or limted success, the product of hours reasonably
expended on the litigation as a whole tines a reasonable hourly
rate may be an excessive amount. This wll be true even where
the plaintiff’s clains were interrel ated, nonfrivol ous, and
raised in good faith.” 1d. (quoting Hensley, 461 U S. at 436).
The district court did not conmt clear error in finding
that Jason prevailed on only three of nineteen issues before the
hearing officer and that he | ost on an issue on which the parties
spent nore than half of the tinme at the hearing. The district
court did not abuse its discretion in reducing the requested fees
by half to account for the tinme spent on pursuing the
unsuccessful placenent claimand by half again to reflect Jason’s
l[imted success on the other issues.

Jason al so contends that the district court erred in cutting

12



off fees for Jason’s attorney on the grounds that he unreasonably
protracted litigation. Under the |IDEA, whenever a court finds
that a fee applicant seeking attorneys’ fees under the statute
has “unreasonably protracted the final resolution of the

controversy,” the court “shall reduce, accordingly, the anount of
attorneys’ fees awarded.” 20 U S.C 8 1415(e)(4)(F)(i). Jason
argues that the protraction provision applies only to the actions
taken by a party during the underlying hearing. Alternatively,
he contends that failing to accept a settlenent offer during the
fee collection process does not constitute protraction. W
di sagr ee.

Jason cites no authority, and we can find none, for the
proposition that the IDEA' s protraction provision applies only to
the underlying action and not to the attorneys’ fees suit. The

statute refers generally to “the action or proceeding,” |anguage
that covers both the adm nistrative hearing proceedi ng and
related action for attorneys’ fees. Mreover, the protraction
provi sion applies to any action that hinders the “final
resolution of the controversy.” 1In this case, the controversy
bet ween Jason and the District will not be finally resol ved until
the matter of attorneys’ fees is settled. Thus, it seens clear
to us that 8 1415(e)(4)(F)(i) is not limted to the underlying
pr oceedi ngs.

This court and a nunber of other federal courts have held

that failing to settle can constitute protraction under

8 1415(e)(4)(F). See Shelly C v. Venus Indep. Sch. Dist., 878
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F.2d 862, 863 (5th Gr. 1989) (reversing grant of summary
judgnment for plaintiff in attorneys’ fee action under the IDEA in
part because district court failed to consider whether
plaintiff’s attorney unnecessarily protracted proceedi ngs where

parties ultimately settled); see also Fischer v. Rochester Comm

Schs., 780 F. Supp. 1142, 1150 (E.D. Mch. 1991) (hol ding that
failure to accept settlenent can constitute protraction); Howey

v. Tippecanoe Sch. Corp., 734 F. Supp. 1485, 1492-93 (N.D. Ind.

1990) (finding that plaintiff’s counsel engaged in “a pattern of
del i berate conduct to extend these proceedings” in a case under
t he Education of the Handi capped Act, the predecessor to the
| DEA, by, inter alia, failing to accept a highly favorable
settlenent). Although Jason asserts in his brief that the
settlenment offer of $10,000.00 was not a firmoffer and thus
could not trigger 8 1415(e)(4)(F) (i), he neither briefs the issue
nor presents any evidence to support his contention. W
therefore consider the issue waived. See Fed. R App. P
28(a)(6); Gann, 52 F.3d at 1328; Cavallini, 44 F.3d at 260 n.9.
C. Cost s

Jason contends that the district court erred in awarding
costs to the District under Federal of Civil Procedure 68 because
that Rule does not apply to cases brought under the |DEA
Awar di ng costs to the District, Jason argues, would contravene
the I DEA' s purpose of protecting the rights of the parent and the
di sabled child. W disagree. The policy behind Rule 68 is to

“encourage settlenent and avoid litigation.” See Marek v.
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Chesny, 473 U.S. 1, 5 (1985). W see no conflict between this
goal and that of protecting the welfare of children with
disabilities and their parents. Cf. id. at 11 (“Section 1988
encourages plaintiffs to bring neritorious civil rights suits;
Rul e 68 sinply encourages settlenents. There is nothing

i nconpatible in these two objectives.”). Indeed, the |DEA
encourages settlenent in, for exanple, 8 1415(e)(4)(F)(i), which
requires the court to reduce attorneys’ fees for a parent or
guar di an who unreasonably protracts the final resolution of the
controversy. Moreover, we have explicitly approved awards of

costs to a school district under the | DEA See Cypress-Fai rbanks

| ndep. Sch. Dist. v. Mchael F., 118 F.3d 245, 256-57 (5th Cr.

1997) (affirmng an award of costs to a school district in an
| DEA case despite the parents’ argunent that doing so would have
a chilling effect on the willingness of parents to contest school

decisions vitally affecting their children), cert. denied, 118 S.

Ct. 690 (1998); cf. Bonnie Ann F. v. Calallen Indep. Sch. Dist.,

835 F. Supp. 340, 351-52 (S.D. Tex. 1993) (granting costs to
school district as a sanction under Federal Rules of G vil
Procedure 11 and 16(f)), aff’'d, 40 F.3d 386 (5th Cr. 1994).
Finally, Jason challenges the anmount of the district court’s
award of costs. Specifically, he asserts that the court should
not have granted copying costs for 19,638 copi es because that
copyi ng was not a necessity but a convenience for the District’s
attorneys. He also clains that the court should not have granted

fees for the testinony of Nona Matthews, who he contends was

15



neither an expert in the area of special education |aw, as the
District represented, nor was reasonably necessary for the
adj udi cation of the legal issues before the court. According to
Southern District of Texas Local Rule 4(B), objections to a bil
of costs nust be filed within five days after the filing of the
bill itself. See S. Dist. Tex. Local R 4(B). The District
filed a bill of costs and a brief in support of the bill of costs
on Decenber 5, 1996. The next day, the District filed a
suppl enmental bill of costs. Al three filings contained requests
for Matthews’s witness fees and the District’s copying costs.
Jason did not respond until January 13, 1997, well after the
five-day tine limt for filing an objection. W therefore find
that the district court properly awarded these costs to the
District.
D. Oher Issues

Jason raises three other issues in his brief, but does not
di scuss themat all: (1) that his parents were entitled to
rei mbursenment for child care expenses incurred while they
attended the hearing before Janmes Holtz, (2) that the district
court erred when it found that the District “made an officia
of fer of settlenent” to Jason on May 12, 1995, and (3) that the
district court abused its discretion in not awardi ng prejudgnent
interest on the outstanding attorneys’ fees fromthe tine of the
entry of Holtz' s decision. Jason does not present argunents or
authority to support his position on these issues, however, and

we therefore consider themwaived. See Fed. R App. P. 28(a)(6);

16



Gann, 52 F.3d at 1328; Cavallini, 44 F.3d at 260 n.?9.

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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