REVI SED, June 24, 1998
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20730

GUARANTY NATI ONAL | NSURANCE COVPANY
and LANDVARK AMERI CAN | NSURANCE COVPANY,

Pl ai ntiffs-Counter
Def endant s- Appel | ees,

ver sus

VI C MANUFACTURI NG COMPANY,

Def endant - Count er
Cl ai mant - Appel | ant .

Appeal fromthe United States District Court for
the Southern District of Texas

June 5, 1998
Bef ore REAVLEY, DeMOSS and PARKER, Circuit Judges.
REAVLEY, Circuit Judge:

Guaranty National |nsurance Conpany sued Vic Manufacturing
Conpany, seeking a declaratory judgnent that it did not have a
duty to defend Vic under its product liability insurance policy.
The district court granted sunmary judgnent in favor of QGuaranty.
We affirm

Backgr ound
Vi ¢ manufactures dry cl eani ng equi pnent that uses

perchl orethyl ene (perc), a toxic chemcal classified as a



“hazardous waste” by the Environnental Protection Agency.!?
PilgrimEnterprises, Inc., purchased the equipnment fromVic for
use in its dry-cleaning business. The equipnment contam nated
Pilgrims property as well as adjoining properties. Pilgrimsued
Vic, together with other manufacturers of dry cl eaning equi pnment
and suppliers of perc, seeking to recover substantial cleanup
costs. Harold and Georgina Agim who |live next door to a Pilgrim
facility, sought to intervene to recover for pollution on their
property.
Guaranty issued several general liability and unbrella

policies to Vic that cover the relevant period. The policies at
i ssue contain a “sudden and accidental” pollution exclusion which
states that the policy does not provide coverage for:

bodily injury or property danage arising out

of the discharge, dispersal, release or

escape of snoke, vapors, soot, funes, acids,

al kalis, toxic chemcals, |liquids or gases,

waste materials or other irritants,

contam nants or pollutants into or upon | and,

t he at nosphere or any water course or body of

wat er; but this exclusion does not apply if

such di scharge, dispersal, release or escape

i s sudden and accidental. (enphasis added)
The district court found that the Pilgrimsuit did not allege
damages within the “sudden and accidental” exception to the

pol l uti on exclusion, and, thus, that Guaranty had no duty to

defend Vic in the underlying suit.

140 C.F.R § 261.32 (1997).



Di scussi on

We review a district court’s grant of summary judgnent de
novo.? Summary judgnent is proper when “the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law "3

We review a district court’s determ nation of state |aw de
novo.* The parties agree that Texas | aw governs this diversity
suit. Texas |aw provides that insurance coverage is determ ned
under the “Eight Corners” or “Conplaint Allegation” test. The
court conpares the four corners of the insurance policy with the
four corners of the plaintiff’s pleading to determ ne whether any
claimalleged by the pleading is potentially within the policy
coverage.® The duty to defend is determ ned “w thout reference
to the truth or falsity of such allegations.”®

The insured bears the initial burden of show ng that there

is coverage, while the insurer bears the burden of proving the

°New York Life Ins. Co. v. Travelers Ins. Co., 92 F.3d 336,
338 (5th Cir. 1996).

Fed. R Cv. P. 56(c).
“Sal ve Regina College v. Russell, 499 U S. 225, 239 (1991).

See National Union Fire Ins. Co. v. Merchants Fast Mot or
Lines, Inc., 939 S.W2d 139, 141 (Tex. 1997).

Heyden Newport Chem Corp. v. Southern Gen. Ins. Co., 387
S.W2d 22, 24 (Tex. 1965).



applicability of any exclusions in the policy.” Once the insurer
has proven that an excl usion applies, the burden shifts back to
the insured to show that the claimfalls within an exception to
the exclusion.® The perc contamnation is clearly within the
pol l uti on exclusion, so Vic has the burden to show, at this stage
to plead satisfactorily, that the pollution was “sudden and
accidental.” Even so, all doubt is resolved in the insured s
favor.?®

The Texas Suprene Court has not addressed the “sudden and
accidental” pollution exclusion clause. This court, review ng
Texas appell ate court decisions and Texas contract ual
interpretation rules, has held that the clause contains a
tenporal elenent in addition to the requirenent of being
unf orseen or unexpected. !

The court held that the “sudden and accidental” requirenent
unanbi guousl y excl uded coverage for all “pollution that is not

rel eased quickly as well as unexpectedly and unintentionally.”??

Tel epak v. United Servs. Auto. Ass’'n, 887 S.W2d 506, 507
(Tex. Cv. App.--San Antonio 1994, wit denied).

8 d.
Heyden, 387 S.W2d at 26.

Mustang Tractor & Equip. v. Liberty Mut. Ins. Co., 76 F.3d
89, 91 (5th Gir. 1996).

1] d.
12d. at 93 (citations omtted).

4



The general rule is that the insurer’s duty to defend is
determned solely fromthe allegations in the petition.®* A
total of four petitions have been filed in the underlying case:
Pilgrimis Original petition, First Anended Petition, Second
Amended Petition, and Agims Plea in Intervention. An anended
pl eadi ng conpl etely supersedes prior pleadings, such that the
duty to defend rests on the nost recent pleading.

In the Seconded Anended Petition, Pilgrimbrings clains for
negl i gence, gross negligence, strict products liability,
negligent m srepresentation, breach of warranties, and viol ations
of the Texas Deceptive Trade Practices Act. The petition lists
37 dry-cleaning sites polluted with perc. The petition alleges
that Vic and the other manufacturers “were aware of the use of
PERC in the dry cleaning process and in this equi pnent and
materials, but despite such know edge, designed the equi pnent in
a manner that was inherently defective and which would result in
spills and/or discharges of PERC during Plaintiff’'s operations.”
Additionally, Pilgrimalleges that Vic instructed Pilgrimto
drain perc into the sewage system knowi ng that perc would sink to
the bottomand remain a potentially hazardous material. The Pl ea
in Intervention that the Agimfamly filed alleges that Vic was
“aware of the use of PERC in the dry cleaning process, but

despite such know edge, designed the equi pnent in a nmanner that

BBHeyden, 387 S.W2d 22.

1“Rhodes v. Chicago Ins. Co., 719 F.2d 116, 119 (5th Gr.
1983) .



was i nherently defective and which would result in spills and/or
sudden and acci dental discharges of PERC during Pilgrims

operations.” Although the petitions append the words “sudden and

accidental ,” they describe gradual pollution in the regular

course of the dry-cl eaning business.?®

The court may | ook at evidence outside the pl eadi ngs under
certain circunstances. A Texas court of appeals sumari zed the
rule on extrinsic evidence as foll ows:

Where the insurance conpany refuses to defend
its insured on the ground that the insured is
not liable to the clainmant, the all egations
inthe claimant’s petition control, and facts
extrinsic to those alleged in the petition
may not be used to controvert those

all egations. But, where the basis for the
refusal to defend is that the events giving
rise to the suit are outside the coverage of
the insurance policy, facts extrinsic to the
claimant’s petition may be used to determ ne
whet her a duty to defend exists. 15

This court held in Western Heritage Ins. Co. v. River
Entertainnent that the court may | ook to evidence outside the

pl eadi ngs and policy “when the petition does not contain

The first two petitions are relevant in that Guaranty’s
duty to defend prior to the filing of the Second Anended Petition
is based on the earlier petitions. However, those petitions do
not even try to obscure the gradual by anending with “sudden and
accidental” as in the |ater pleading.

®Gonzal es v. American States Ins. Co. of Tex., 628 S.W2d
184, 187 (Tex. Civ. App.--Corpus Christi 1982, no wit) (enphasis
in original).



sufficient facts to enable the court to determne if coverage
exists.”'. 61 F.3d 389 (5th Gr. 1995).1%8

To the extent that the Pilgrimpleadings are inconplete, the
extrinsic evidence shows that there is no duty to defend in this
case. The interrogatories denonstrate that the perc pollution
was not the result of “sudden and accidental” events. Pilgrims
answers |ist seventy-seven spills at nineteen of the facilities,
occurring over a period of approximately forty years. Several of
the listed spills actually are nmultiple spills, so that the perc
pollution is the result of over a hundred separate events.
Li sted events include multiple still boilovers, small spills of
perc upon renoval and changing of filter cartridges, spills from
failed filter gaskets, and spills while cleaning the nmachines.
The anobunts range fromsmall spills of undeterm ned anbunts to

one spill of alnost sixty gallons.

17998 F.2d 311, 313 (5th Gr. 1993) (citing State FarmFire
& Cas. Co. v. Wade, 827 S.W2d 448, 452-53 (Tex. Cv. App. --
Corpus Christi 1992, wit denied); see also John Deere Ins. Co.
v. Truckin U S A, 122 F.3d 270, 272 (5th Cr. 1997) (“If the
underlying conplaint, however, does not allege facts, if taken as
true, sufficient to state a cause of action under the policy,
evi dence adduced in a declaratory judgnent action may al so be
considered.” Vic tries tolimt Western Heritage by pointing to
Lafarge Corp. v. Hartford Cas. Ins. Co.,

61 F.3d 389 (5th Gr. 1995), which held that the exception set
out in Western Heritage is not a broad one. |In that case,
however, the underlying petition clearly all eged damages whi ch
were covered under the insurance policy. The question was
whet her those damages occurred within the applicable coverage
period. Because the petition alleged danages from a conti nuous
event, the factual allegations were sufficient to trigger
coverage under the insurance policy in effect prior to the actual
dat e when the danages were di scovered.

7



A single covered claimw |l suffice to require the insurer
to defend the entire case.’ |In this case, the factual
all egations do not create a single covered cause of action. Vic
cannot create a duty to defend by m croanal yzi ng the case and
finding a single spill that may have been “sudden and
accidental .” The pollution exclusion clause prevents coverage
“where the insured has engaged in the deliberate discharge of
contam nants in the routine course of business over nmany years.
The fact that the insured nmay have al so experienced isol ated
spills or mnor accidents over the sane period of tine is
irrelevant.”?

The Texas Suprenme Court recently confirmed that “a court
must focus on the factual allegations rather than the | egal
theories asserted in reviewing the underlying petition.”?t In
this case, regardless of the catch phrases used in the petition,
pollution is not “sudden and accidental” when it consists of
repeated, regular di scharges over nunerous years in the usual
course of business operation.

A case out of the Seventh Circuit, C ncinnati |nsurance

Conpany v. Flanders Electric Mtor Service, Inc.,? provides a

1Rhodes, 719 F.2d at 119.

2ognyder general Corp. v. Geat Anerican Ins. Co., 928 F
Supp. 674, 680 (N.D. Tex. 1996) (citations omtted).

2lFarnmers Tex. County Mut. Ins. Co. v. Giffin, 955 S. W2d
81,82 (Tex. 1997)(citing National Union Fire Ins. Co., 939 S.W2d
at 141.

2240 F.3d 146 (7th Cr. 1994).

8



simlar scenario. The insured conpany, Flanders, sent electric
transforners over a twenty year period to a service shop for
repairs. Flanders was later held |iable for part of the cost to
cl eanup | eaks of pol ychl orinated bi phenyls (PCBs) from
transforners at the repair site. The court held that the
insurer did not have a duty to defend or indemify Flanders.
“Because these rel eases of PCBs were comonpl ace events which
occurred in the course of MEWs regul ar busi ness, they cannot be
consi dered sudden and accidental. The fact that one or nore of
these spills or | eaks may have occurred suddenly and accidental ly
does not alter our conclusion.”?® Several other circuits have

al so held that nunerous pollution discharges over the years are
not within the “sudden and accidental” exception to the coverage

exclusion.?. 67 Cal. Rptr. 113 (Cal. C. App. 1997).7%

3l d. at 154.

24See Quaker State Mnit-Lube, Inc. v. Fireman's Fund Ins.
Co., 52 F.3d 1522 (10th G r. 1995) (Uah law); Smth v. Hughes
Aircraft Co., 22 F.3d 1432 (9th Cr. 1993) (California |l aw);
Lunbermens Mut. Cas. Co. v. Belleville Indus., Inc., 938 F. 2d
1423 (1st Gr. 1991); A Johnson & Co., Inc. v. Aetna Cas. & Sur
Co., Inc., 933 F.2d 66 (1st Cir. 1991) (Maine law); United States
Fidelity & Guar. Co. v. Star Fire Coals, Inc., 856 F.2d 31 (6th
Cir. 1988) (Kentucky law); G eat Lakes Container Corp. v.
National Union Fire Ins. Co., 727 F.2d 30 (1st G r. 1984) (New
Hanpshire law); Cessna Aircraft Co. v. Hartford Accident & | ndem
Co., 900 F. Supp. 1489 (D. Kan. 1995). A California court has
reached an opposing result. In A-HPlating, Inc. v. Arerican
Nat’'| Fire Ins. Co.,

67 Cal. Rptr.2d 113 (Cal. C. App. 1997), a California appellate
court found that there was a duty to defend under very simlar
circunstances. However, the case is distinguishable on the
grounds that the court placed the burden on the insurer to prove
that the “sudden and accidental” exception to the pollution
exclusion did not apply. |Id. at 116, 118. Texas |aw places the
burden on the insurer to show that an exclusion applies, but once

9



The trial court dismssed the issue of Guaranty’s duty to
indemify Vic. GQuaranty argues that the issue should be decided
at this tinme, based on the Texas Suprene Court’s recent decision
in Farmers Texas Miutual |nsurance Conpany v. Giffin, 2 in which
the Texas Suprene court held that the duty to indemify is
justiciable in aliability lawsuit when the insurer has no duty
to defend. However, Guaranty stipulated in the trial court that
the issue of a duty to indemify should not be decided at that
point. It was not decided by the district court and was not
brought forward in the appeal. Therefore we do not reach the

i ssue of Guaranty’s duty to indemify.

AFFI RVED.

it has done so, the insured bears the burden to show that an
exception to that exclusion applies. See

Snydergeneral , 928 F. Supp. at 680 n.5. Moreover, the court noted
that the evidence indicated only four or five spills, not of such
frequency that they could be considered expected. A-H Plating,
67 Cal. Rptr.2d at 118-109.

26955 S. W 2d 81 (Tex. 1997).
10



