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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-20429

DEBBI E L. BENNI NGFI ELD,
Pl aintiff-Appellee
PEGGY FRANKHOUSER, PAMELA M GRANT

Intervenor Plaintiffs - Appellees

VERSUS

THE CI TY OF HOUSTON, ET AL
Def endant s

SAM NUCH A, Chief; RICHARD J. PFEIL; A WADE RUNNELS; C. O
BRADFORD;, ROBERT T. FLEM NG J.R JONES

Def endants - Appell ants

Appeal fromthe United States District Court
For the Southern District of Texas

Oct ober 5, 1998

Before POLITZ, Chief Judge, JONES and DUHE, Circuit Judges
DUHE, Circuit Judge:
Def endants appeal fromthe denial of sunmary judgnment on the

followng clainms: violation of the First Anendnent (42 U S. C 8§



1983), 42 U.S.C. § 1985, tortious interference wth business
relations, and intentional infliction of enotional distress. The
Def endants, all enpl oyees of the Houston Police Departnent (“HPD),
appeal the denial of their notions for summary judgnent based on
their qualified inmunity. W affirmin part and reverse in part.
BACKGROUND

The Plaintiffs, Debbie Benningfield (“Benningfield”), Panela
Gant, (“Gant”), and Peggy Frankhouser (*Frankhouser”), are all
current or fornmer enpl oyees of the Houston Police Departnent. The
Def endants, Sam Nuchia (“Nuchia”), R chard J. Pfeil (“Pfeil”), A
Wade Runnels (“Runnels”), C O Bradford (“Bradford”), Robert T.
Flemng (“Flemng”), J.R Jones (“Jones”), are current or forner
enpl oyees of the Houston Police Departnent. In the md-1980's, the
Plaintiffs, who worked in the Identification Division (“ID),
conpl ai ned of discrimnation and a hostile working environnent.
Audra Runnel s, then head of the ID, was allegedly forced to resign
because of the Plaintiffs’ conplaints.

A. Wade Runnel s, Audra Runnels’s son, becane the new head of
ID. Allegedly, the discrimnation and hostile working environnent
in the ID continued. According to the Plaintiffs, Runnels sought
to avenge his father’s termnation with a canpaign of retaliation
against them |In addition, the Plaintiffs allege that Runnels and
t he ot her Defendants harassed and retaliated agai nst them because

they continued to report problens in the ID



Grant contends that the Defendants’ actions led to her
involuntary retirenent. In 1989, Runnels assigned Gant to work
under Flem ng. According to Gant, she was involved in a romantic
relationship with Flem ng that ended in the early 1980's when she
learned that Flem ng had sexually abused her daughter. G ant
al |l eges that when Runnels assigned her to work under Flem ng, he
knew of this relationship and the reason it ended. G ant maintains
that, in addition to other harassnent in the ID, being forced to
wor k under Fl em ng caused her enotional breakdown in 1991 and | ed
to her nedical retirenent.

Frankhouser and Benningfield contend that the Defendants
conducted a canpai gn of harassnent and retaliation against them
Frankhouser maintains that she was constructively discharged
because t he Def endants’ actions created a hostil e work environnent.
Anmong ot her things, Frankhouser clains that Runnels and Fl em ng
stripped her of her cadet training position at the Police Acadeny.
In 1993, she retired fromthe HPD and accepted a sim/lar position
with the Montgonery County Sheriff’s Departnent.

Benni ngfi el d al |l eges, anong ot her things, that she was denot ed
and formally reprimanded in retaliation for her grievances.
Benningfield still works for the HPD

Benni ngfield sued the individual Defendants and the Cty of
Houston in state district court. Frankhouser and G ant
subsequently intervened as plaintiffs. The Plaintiffs’ clained,
under Texas |aw, di scrim nation, retaliation, i ntentional
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infliction of enpbtional distress, tortious interference wth
busi ness rel ati ons, defamation, premses liability, and i nvasi on of
privacy. The Plaintiffs |ater anmended their conplaint to include
a First Anendnent claimunder 42 U S.C. § 1983 and a 42 U.S.C. §
1985 conspiracy claim

The Def endants renoved the case to federal court and noved for
summary judgnent based on qualified inmmunity. The district court
deni ed sunmary judgnment with regard to the § 1983, § 1985, tortious
interference, and intentional infliction of enotional distress
causes of action. The other clains were either dism ssed by the
court or withdrawn by the Plaintiffs. The individual Defendants
appeal .

DI SCUSSI ON
Jurisdiction

Under Nerren V. Li vi ngst on Poli ce Dept ., we have

“Iinterlocutory jurisdiction to ‘take, as given, the facts that the
district court assuned when it denied summary judgnent’ and
determ ne whether these facts state a claim under clearly
established |aw.” 86 F.3d 469, 472 (5th Cr. 1996) (quoting

Johnson v. Jones, 115 S. . 2151, 2159 (1995)). This interlocutory

jurisdiction applies to both the federal and state lawclains. See

Cantu v. Rocha, 77 F.3d 795, 804 (5th Cir. 1996) (stating that

“orders prem sed on the denial of qualified imunity under Texas

state |law are appealable in federal court to the sane extent as



district court orders based on the denial of federal | aw

immunity”). The standard of review is de novo. See Johnston v.

Gty of Houston, 14 F.3d 1056, 1059 (5th G r. 1994) (citing Mzeke

V. International Paper Co., 856 F.2d 722, 724 (5th Cr. 1988)).

Considering the facts that the district court assuned, we now
consi der each of the causes of action to determ ne which, if any,
of the Plaintiffs’ clains state a claimunder clearly established
| aw. For those that do we then consi der whet her issues of fact are
present .
1. First Amendnent

A First Amendnent retaliation clai mmust include facts show ng
(1) that the enpl oyee’s speech invol ved a matter of public concern,
(2) that the enployee suffered an adverse enploynent action for
exerci sing her First Amendnent rights, and (3) that the enpl oyee’s
exercise of free speech was a substantial or notivating factor in

t he adverse enpl oynent action. See Harrington v. Harris, 118 F. 3d

359, 365 (5th Cir. 1997).
A. Matter of Public Concern

Connick v. MWers teaches that “whether an enployee’s speech

addresses a matter of public concern nust be determ ned by the
content, form and context of a given statenent, as reveal ed by the
whol e record.” 103 S.Ct. 1684, 1690 (1983). The Court noted that
“when enpl oyee expression cannot be fairly considered as rel ating

to any matter of political, social, or other concern to the



community, governnment officials should enjoy wide latitude in
managing their offices, wthout intrusive oversight by the
judiciary in the nanme of the First Anmendnent.” 1d. The Court
stated that review by a federal court is inproper where the speech

i nvol ves matters of solely personal interest. See id.; Ayoub v.

Texas A & MUniversity, 927 F.2d 834, 837 (5th Gr. 1991) (holding

that a professor’s conpl aint about a discrimnatory pay scal e was
not a matter of public concern where the professor’s conplaint
focused on his individual conpensation).

The fact that an enployee’'s speech contains an el enent of

personal interest is not fatal, however. See Thonpson v. Gty of

Starkville, Mss., 901 F.2d 456, 463-65 (5th Cr. 1990). An

enpl oyee’ s speech may contain a m x of public and private concerns.

See id. at 464. In Starkville, a police officer protested i nproper

pronmotions by filing grievances and aiding others in filing
grievances. This court held that the officer’s speech constituted
a matter of public concern because his allegations of police
m sconduct brought attention to matters beyond purely persona
i nterest.

Simlarly, the present case involves a mx of public and
private speech. Personal concerns certainly played a major role in
the Plaintiffs’ grievances. The Plaintiffs thought that their
personal careers were being negatively affected by m snmanagenent,
gender discrimnation, and a hostile work environnent.

The Plaintiffs’ speech, however, contained matters of public
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concern as well. The Plaintiffs conpl ai ned about contam nation of
crimnal histories in the ID. According to the Plaintiffs,
contamnation involves the wong crimnal hi stories being
attributed to individuals. The Plaintiffs maintain that the
problems with the crimnal histories resulted from m smanagenent
and, in sone instances, deliberate tanpering. The integrity of and
tanpering with crimnal histories are inportant to effective |aw

enforcenent and certainly a matter of public concern. See Brawner

v. Gty of Richardson, Texas, 855 F.2d 187, 191-92 (5th Cr. 1988)

(stating that “[t] he disclosure of m sbehavior by public officials
is a mtter of public interest and therefore deserves
constitutional protection, especially when it concerns the
operation of a police departnent”).

The fact that the Plaintiffs chose to file internal grievances
rather than publicize their conplaints is not dispositive. I n

G vhan v. Western Line Cosol. Dist., the Court stated:

The First Anmendnent forbids abridgnent of “freedom of
speech.” Neither the Amendnent itself nor our decisions
indicate that this freedomis |lost to the public enpl oyee
who arranges to conmuni cate privately with his enpl oyer
rather than to spread his views before the public. W
decline to adopt such a view of the First Amendnent.

99 S. . 693, 696-97 (1979); See also WlIlson, 973 F.2d at

1270(citing G vhan, 99 S.Ct. at 696-97); Thonpson, 901 F. 2d at 466-
67 (stating that the fact that the plaintiff conplained to his
superiors rather than the public did not preclude a finding that

his speech dealt with matters of public concern).



B. Adverse Enpl oynent Actions
“Adverse enploynent actions are discharges, denptions,
refusals to hire, refusals to pronote, and reprinmands.” Pierce v.

Texas Departnment of Crim Justice, Inst. Div., 37 F.3d 1146, 1149

(5th Gr. 1994) (citing MCabe v. Sharrett, 12 F.3d 1558, 1563

(11th Gr. 1994)). See also Harrington v. Harris, 118 F.3d 359,
365 (5th Gr. 1997). |In Pierce, the court declined to expand the
list of actionabl e adverse actions, noting that sonme things are not
actionable even though they have the effect of chilling the
exercise of free speech. Pierce, 37 F.3d at 1150.

Oficer Gant has failed to establish a causal connection
between speech on matters of public concern and the adverse
enpl oynent actions she alleges.! For exanple, Gant was given a
medi cal di scharge after she suffered an enoti onal breakdown. G ant
al | eges that she was discharged in retaliation for her grievances.
The evidence, however, indicates that Gant’s nedical retirenent
cane as a result of an independent psychiatric evaluation. G ant
has, therefore, failed to state a First Anmendnent violation.

Benni ngfield and Frankhouser allege many acts of alleged
retaliation, nost of which are insufficient to constitute adverse
enpl oynent acti ons. Benningfield alleges that she was falsely

accused of stealing crimnal history records. Simlarly, Oficer

!Gant’s brief alleges that she was offered a day shift position
to withdraw her grievance. Her brief fails to reference specific
evidence in the record supporting this claim however, and our
review of the record has found none.
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Frankhouser all eges that she was fal sely accused of attenpting to
sabotage the fingerprint identification system Assum ng t hat
these all egations are true, nere accusations, w thout nore, are not

adverse enploynent actions. G. Harrington, 118 F.3d at 366

(holding that criticismdid not constitute an adverse enpl oynent
action).

Benningfield maintains that she was subjected to an |AD
investigation in retaliation for her First Anendnent activity.?
Al t hough a reprimand can constitute an adverse enpl oynent acti on,

an investigation does not. See Pierce, 37 F.3d at 1150 (stating

that an investigation, by itself, was not an adverse enpl oynent
action). Benningfield also alleges that she was referred to the
Adm ni strative Personnel Commttee (“APC’) to undergo psychol ogi cal
testing to determne her fitness for duty. The APC referral was
not an adverse enploynent action. Rather, the referral was
designed to gather facts to form the basis for an enploynent
deci si on.

Frankhouser maintains that her job performance rating was
lowered in retaliation for her grievances. However, she admts
that it was returned to its previous |level two days after it was
| owered. This does not constitute an adverse enpl oynent action.

Benningfield alleges that she was prevented from attendi ng

2There is substantial evidence in the record indicating that
Benni ngfield was investigated because she was away w thout |eave
for three days. For the purposes of this appeal, however, we wll
assune that her allegations are true.
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certain conferences in retaliation for filing grievances. W

rejected a simlar claimin Dorsett v. Bd of Trustees for St

Colleges & Univ. 940 F.2d 121, 123-24 (5th Gr. 1988). I'n

Dorsett, we found the plaintiff’s conplaints about teaching
assignnents, admnistrative matters, and departnental procedures
insufficient to constitute adverse enploynent actions. W stated
that “[wle have neither the conpetency nor the resources to
m cromanage the adm nistration of thousands of state educational
institutions.” 1d. at 124. Simlarly, deciding whether an officer
may attend certain conferences would constitute needless
m cr omanagenent of the HPD

Frankhouser nmakes cl ai nrs which fail for the same reason. She
contends that she was assi gned an unusual | y heavy work | oad and has
not received overtinme and travel reinbursenent due her. She also
al | eges that the Defendants inhibited the performance of her duties
by preventing Printrak representatives fromspeaking directly with
her. These allegations involve admnistrative matters and are not
adverse enpl oynent actions. See id.

Benningfield maintains that transferring her to the night
shift constituted an adverse enploynent action. Merely changing
Benni ngfield s hours, w thout nore, does not constitute an adverse
enpl oynent action. Atransfer nmay al so constitute a denotion. See

Forsyth v. Gty of Dallas, 91 F.3d 769, 774 (5th Cr. 1996); dick

v. Copeland, 970 F.2d 106, 110 (5th Cr. 1992). However, the

transfers in Forsyth and dick involved nore than nere changes in
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wor ki ng hours and are, therefore, distinguishable.

Benni ngfield mai ntains that she was threatened with di scharge
and pronotional pass over unless she w thdrew her EEOC conpl ai nt.
However, her brief fails to point to specific evidence in the
record supporting this assertion. Qur review of the record
reveal ed none.

Benni ngfield all eges that she was formally repri manded because
of her First Anendnent activities. Formal reprimnds constitute

adverse enpl oynent actions. See Pierce, 37 F.3d at 1149. The

Def endants argue that Benningfield was repri manded because she was
away W t hout | eave (“AWOL") for three days. Benningfield maintains
that her grievances are the real reason for her reprimand and t hat
the AWOL incident is nerely pretextual. However, the reprinmand was
resci nded though internal HPD procedures and, thus, does not
constitute an adverse enpl oynent action.

Frankhouser alleges that she was verbally reprimanded. She
has failed, however, to present any evidence that these
“reprimands” were anything nore than nere criticisns. See
Harrington, 118 F.3d at 366 (holding that criticism did not
constitute an adverse enploynent action). Thus, Frankhouser’s
all egations of verbal reprimands fail to state a claim

In her affidavit, Benningfield states that Runnel s denot ed her
while the internal affairs investigation took place. Benningfield
affirnms that, prior to the denotion, she was the AFI S Manager. She
avers that Runnels took away her managerial title and required her
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to report to Pfeil. See dick, 970 F.2d at 110. The fact that

Benningfield s conplaints resulted in the renoval of Runnel’s
father tends to support Benningfield s claimthat the denotion was
a response to Benningfield s grievances.

The Defendants claim however, that Benningfield was required
to report to Pfeil because of an audit recomendation and
Benningfield s AWOL i ncident. The audit reconmendation is included
in the Defendant’s summary judgnent evi dence.

In her affidavit, Frankhouser states that Runnels and Fl em ng
stripped her of her cadet training position at the Police Acadeny.
This action is arguably a denotion. See id. Frankhouser’s
affidavit indicates that she conplained of m smanagenent,
harassnent, and retaliationinthe ID. This evidence suggests that
she was stripped of her training position because of her First
Amendnent activities.

Nor bert LeBlanc (“LeBl anc”), a retired HPD officer,
corroborates Benningfield s and Frankhouser’s claimthat they were
denoted for exercising their First Amendnent rights. LeBl anc
affirns that he personally wi tnessed discrimnation and retaliation
by the Defendants, particularly Runnels and Flem ng. LeBl anc
further affirns that Runnels and Fl em ng retal i at ed agai nst hi mfor
supporting Benningfield and Frankhouser by witing “scathing”
|l etters to Managenent Revi ew about hi mand putting a negative mark
in his file.

There are genuine issues of material fact as to whether
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Benni ngfield and Frankhouser were denoted, and, if so, whether it
was in retaliation for exercising their First Amendnent rights.
Summary judgnent should be used “nost sparingly in . . . First
Amendnent case[s] . . . involving delicate constitutional rights,
conplex fact situations, disputed testinony, and questionable

credibilities.” Porter v. Califano, 592 F.2d 770, 778 (5th Cr.

1979) . Accordingly, the denial of sunmmary judgnent is affirned
wth regard to the alleged denotions of Benningfield and
Frankhouser .

Benningfield s pronotion was delayed for two years. The
Defendants maintain that the delay was not retaliation for
Benningfield s First Arendnent activities. Rather, they argue that
the pronotion was held up because of a delay in admnistering a
required test. Further, the Defendants contend that Benningfield
recei ved retroactive pay and seniority because the test was given
| at e. Although a refusal to pronote is an adverse enploynent
action, these facts nerely indicate a delay in pronotion. See
Pierce, 37 F.3d at 1149 (stating that adverse enploynent actions
include refusals to pronote). W need not address whether a nere
del ay in pronotion constitutes an adverse enpl oynent acti on because
Benningfield received the pronotion with retroactive pay and
seniority.

Frankhouser mai ntai ns that she was constructively di scharged.
To prove a constructive discharge, Frankhouser nust show that a
“reasonabl e person in [her] shoes would have felt conpelled to
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resign.” Landgraf v. USI Film Products, 968 F.2d 427, 429 (5th

Cr. 1992) (quoting Bourge v. Powell Electrical Mg. Co., 617 F. 2d

61, 65 (5th Cr. 1980)). Further, a constructive discharge claim
requires a “greater severity or pervasiveness of harassnent than

the mnimumrequired to prove a hostile work environnent.” 1d. at

430 (citing Pittman v. Hattiesburg Minicipal Separate School
District, 644 F.2d 1071, 1077 (5th Cr. 1981).

Frankhouser has not produced evidence showing that a
reasonabl e person in her shoes woul d have felt conpelled to resign.
In fact, Benningfield, who alleges a nuch greater degree of
harassnment and retaliation than Frankhouser, is still working for
t he HPD. Frankhouser essentially contends that she resigned
because she believed that she would be the next target of
retaliation. Frankhouser’s fear of future retaliation is not
sufficient to support her claimof constructive discharge.

C. Qualified Imunity

In dick v. Copeland, rejecting a police officer’s qualified

imunity defense, we stated that “a reasonabl e officer shoul d have
known that if he retaliated agai nst an enpl oyee for exercising his
First Amendnent rights, he could not escape liability by denoting
and transferring the enployee rather than discharging him” 970
F.2d 106, 111 (5th Gr. 1992). Simlarly, in this case, we hold
t hat the Defendants shoul d have known that they could not retaliate
agai nst Benningfield and Frankhouser for exercising their First
Amendnent rights.
14



I11. 81985 O ai ns

The Plaintiffs assert that the Defendants conspired to
interfere wwth the performance of their duties and to deprive them
of their rights and privil eges under the | aw 81985(1) applies in
cases of interference with federal officials in the perfornmance of
their duties. 81985(1) is not applicable to state officials. See

Canlis v. San Joaquin Sheriff’'s Posse Conmtatus, 641 F.2d 711, 717-

18 (9th Cr. 1981); Baron v. Carson, 410 F. Supp. 299, 300-01

(N.D.Il'l. 1976); see also Congress of Racial Equality v. d emmopns,

323 F. 2d 54, 63 (5th Cr. 1963) (stating that city officials had no
federal right to be protected in the perfornmance of their nunici pal
duties). The Plaintiffs are not federal officials and, therefore,
their allegations fail to state a claimunder 81985(1).

The Plaintiffs allege that the defendants conspired to deprive
themof their First Amendnent and equal protection rights. Under
81985(3), a corporate entity and its enpl oyees constitute a “single
legal entity which is incapable of <conspiring with itself.”

Hlliard v. Ferquson, 30 F.3d 649, 653 (5th Cr. 1994) (hol ding

that a school board and its enpl oyees constituted a single |egal
entity which could not conspire with itself for 8§ 1985(3)

pur poses) .3

3The plaintiffs’ reliance on Dussouy v. Gulf Coast Inv. Corp. is
m spl aced. 660 F.2d 594, 603-04 (5th Cr. 1981). In Dussouy, the
court questioned the intracorporate conspiracy doctrine in dicta.
However, the court had no occasion to rule on the vitality of the
i ntracor porate conspiracy doctrine because D ssouy was a diversity
case involving Louisiana law. See id. at 596, 602-04.
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A possi bl e exceptionto the intracorporate conspiracy doctrine
exi sts where corporate enployees act for their own personal

pur poses. See Doned StadiumHotel, Inc. v. Holiday Inns, Inc., 732

F.2d 480, 486 n.5 (5th Cr. 1984); H & B Equipnent Co., Inc. V.

International Harvester Co., 577 F.2d 239, 244 (5th Cr. 1978).

The Plaintiffs allege that Runnels’s father was forced to resign
because of their grievances and, therefore, Runnels had a personal
nmotive for retaliating. Further, the Plaintiffs maintain that the
ot her Defendants conspired wth Runnels and aided in the
retaliation.

Assum ng the allegations of a personal notive are true, the
Plaintiffs fail to state a claimunder 8§ 1985(3). In Hlliard, the
court stated that, under 8§ 1985(3), plaintiffs nust show that the
al | eged conspiracy was “notivated by cl ass-based aninus.” 30 F. 3d
at 653. Here, the Plaintiffs’ allegations fail to show that the
purported conspiracy was notivated by cl ass-based ani nus. Rat her,
the Plaintiffs § 1985(3) claim is based on the theory that
Runnel s’ desire to get even with those who forced his father to
resign was the notivation for the conspiracy.

V. Tortious Interference with a Business Rel ationship

The Plaintiffs’ allegations fail to state a claimfor tortious
interference with business relations. Generally, as agents of the
city, the Defendants cannot be liable for interference with the

city's contracts. See Holloway v. Skinner, 898 S.W2d 793, 796

(Tex. 1995). An agent nmay be |iable, however, where he acts in
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furtherance of his own personal interests. See id. In Holloway,
the court stated that, in order to prove personal interest the
“plaintiff nust show that the defendant acted in a fashion so
contrary to the corporation’s interests that his actions could only
have been notivated by personal interests.” 1d. Proof of m xed
motives is insufficient to create liability. See id.

Inthis case, the Plaintiffs fail to all ege facts show ng t hat
t he Def endants’ actions could only have been notivated by personal
interests. At best, the Plaintiffs’ contentions indicate that the
Defendants acted with mxed notives and are, therefore, legally
i nsufficient.
V. Intentional Infliction of Enotional D stress

The district court granted the Defendants’ notion for summary
judgnent with regard to Frankhouser on the issue of intentiona
infliction of enotional distress. This appeal involves only G ant
and Benningfield' s intentional infliction of enotional distress
cl ai ns. The elenments of intentional infliction of enotional
di stress are: (1) the defendant acted either intentionally or
recklessly; (2) the conduct was extrene or outrageous; (3) the
defendant’ s actions caused the plaintiff enotional distress; and

(4) the enotional distress was severe. See Ugalde v. WA. MKenzie

Asphalt Co., 990 F. 2d 239, 243 (5th Cr. 1993) (citing Dean v. Ford

Mbtor Credit Co., 885 F.2d 300, 306 (5th Gr. 1989)).

Gant’s allegations are sufficient to wthstand summary
judgnment with regard to Runnels. Gant affirnms that Runnels
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assi gned her to work under Flem ng knowi ng that Gant and Fl em ng
had been romantically i nvol ved and that the rel ati onshi p ended when
Grant discovered that Flem ng had sexually abused her daughter.
When Grant attenpted to shield her work station from Flem ng’ s
constant view by putting partitions around her work area, Runnels
all egedly renoved the partitions in order to cause G ant enoti onal
di stress. G ant concludes that Runnels’s actions |led to her
enoti onal breakdown and subsequent nedi cal di scharge.

In their affidavits, Benningfield and Frankhouser corroborate
Grant’s claim Benningfield affirns that during G ant’ s enoti onal
breakdown, Grant exclained “I can’t take this anynore. \Wat are
they going to do to ne next?” Frankhouser avers that she
personally witnessed retaliation against G ant.

Menos witten by Runnels and Flem ng tend to support Grant’s
claimthat her injury was caused by Runnels’s actions.* Runnels’s
meno notes that the Staff Psychol ogi st, Beverly N chols, concl uded
that Grant suffered from work related stress. In addition, the
meno states that, followng an investigation, Gant’s Injury on
Duty (10OD) status was approved. In his neno, Flem ng admts that
Grant sustai ned a psychol ogical injury on the day Runnel s all egedly
renmoved the partitions around her desk. Flem ng al so concedes that
Gant was ruled 10D and, thus, her injury claim was covered by

Wor knen’ s Conpensati on.

“Runnels’s and Flem ng’s nenos are attached to Grant’s affidavit
as Exhibits B-2 and B-3, respectively.

18



Requiri ng an enpl oyee to work under a supervi sor she dislikes

woul d not ordinarily constitute outrageous conduct. See WIson v.

Monarch Paper, 939 F.2d 1138, 1143 (5th Cr. 1991) (noting that, in

nost cases, intentionally creating an unpl easant work environnent
does not constitute outrageous conduct). In this case, however,
Grant alleges that Runnels assigned her to Flem ng, know ng that
Flem ng sexually nolested her daughter. See id. (holding that
forcing a corporate executive to performnenial janitorial duties
constituted outrageous conduct). Further, Texas immunity | aw does

not protect Runnels because he allegedly acted in bad faith. See

Cantu v. Rocha, 77 F.3d 795, 804 (noting that public officials nust
act in good faith in order to enjoy immunity under Texas |aw).
Accordingly, we affirm the district court’s denial of sunmmary
judgnent as to Runnels because a genuine issue of material fact
exi sts.

On the other hand, Grant’s allegations fail to state a claim
agai nst the other Defendants because their purported actions are
not sufficiently extrene and outrageous. Simlarly, Benningfield s
contentions fail to state a claimfor intentional infliction of
enotional distress against any of the Defendants. Aside from
Runnel s’ s treatment of Grant, Benningfield and Grant al | ege conduct
whi ch does not constitute extrenme and outrageous conduct under
Texas | aw. See id. at 1143 (creating an onerous and unpl easant
wor k envi ronnent does not usually constitute intentional infliction
of enotional distress); Ugalde, 990 F.2d at 243 (calling an
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enpl oyee a “Mexi can” and a “wet back” is not extrenme and outrageous
conduct).
CONCLUSI ON

Wth regard to the Plaintiffs’ 8§ 1985 and tortious
interference clains, we reverse the district court.

W affirmthe district court’s denial of summary judgnent on
Benningfield s §8 1983 claim that Runnels denoted her while the
internal affairs investigation was proceedi ng and on Frankhouser’s
cl ai m[agai nst Runnels and Fl em ng] that she was denoted by being
renoved froma cadet training position at the Police Acadeny. W
also affirmthe denial of qualified inmmunity as to those clains.
The district court’s denial of summary judgnent is reversed with
regard to the other 8§ 1983 cl ai ns.

W affirmthe district court’s denial of summary judgnent on
Grant’s intentional infliction of enotional distress clai magainst
Runnels. The court’s denial of summary judgnent is reversed with
regard to the remaining intentional infliction of enotional
di stress cl ai ns.

REVERSED in part; AFFIRMED in part and REMANDED.
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