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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

Nos. 97-20345 & 97-20489

ROSALI NDA L PEREZ;, DOLORES E GARCIA; MAGE E RAM REZ; ZI NA
GONZALES; MARI A GONZALES; CELESTI NO M PEREZ, JR;, JENKY M

Dl AZ; DAVID R SEGURA; RUDY N TREVI NGO ROBERT MARTI NEZ
YVONNE RUTH, PASADENA CI TI ZENS FOR EQUI TABLE REPRESENTATI ON

Pl aintiffs-Appellants,
V.
PASADENA | NDEPENDENT SCHOCL DI STRI CT; CARMEN ORCSCO, DENNY
DELAFI ELD; VI CKIE MORGAN, BOB BLAI R, MARSHALL KENDRI CKS;
HARVEY TURNER, JOHN ELAM

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

January 29, 1999
Before KING Chief Judge, and JONES, and SMTH, C rcuit Judges.

KING Chief Judge:

Plaintiffs-appellants, H spanic residents of the Pasadena
| ndependent School District and an uni ncorporated associ ation
consisting of individual plaintiffs-appellants, allege that the
at-large election systemused by defendants-appel | ees, Pasadena
| ndependent School District and nenbers of its board of trustees,
for choosing school trustees violates Section 2 of the Voting

Ri ghts Act of 1965, 42 U . S.C. § 1973 (1994) (as anended). The



district court found no violation and entered judgnent in favor

of defendants-appellees. W affirm

| . FACTUAL & PROCEDURAL BACKGROUND!

Def endant - appel | ee Pasadena | ndependent School District (the
PISD) is a political subdivision of the State of Texas that
covers approximately eighty-five square mles in the southwestern
part of Harris County, Texas. The PISD includes the cities of
Pasadena and Sout h Houston, portions of Houston, and
uni ncor porated areas. The 1990 census found that approxi mately
190, 000 people live in the PISD and that sixty-two percent of the
total population are Anglo, thirty percent are Hispanic, and four
percent are African-Anerican. During the 1991-1992 school year,
the PI SD had approximately 38,671 students attending fifty-one
schools. Forty-nine percent of these students were Anglo, forty-
two percent were Hispanic, and five percent were African-

Anmeri can.

The PISD i s governed by the Pasadena School Board of
Trustees (the Board), which consists of seven nenbers who are
el ected at-large by voters residing in the PISD. Two or three

positions are filled each year; each trustee runs for a specific

! The district court’s thorough and wel |l -reasoned opi ni on
provi des a conprehensive review of the facts and procedural
history. See Perez v. Pasadena |Indep. Sch. Dist., 958 F. Supp.
1196, 1202-08 (S.D. Tex. 1997). We therefore summarize only
those facts necessary for the disposition of this appeal.
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position on the Board and is elected by a plurality of the votes
cast for that position. The individual defendants-appellees were
the el ected nenbers of the Board in 1992. Only one nenber of the

Board i s Hi spanic.

Plaintiffs-appellants (plaintiffs), Hi spanic residents of
the PI SD and an uni ncor porated associ ati on consi sting of
individual plaintiffs, filed this suit in the United States
District Court for the Southern District of Texas on Novenber 19,
1992, alleging that the PISD s at-large el ection system deprives
Hi spani cs of an equal opportunity to participate in the political
process in violation of Section 2 of the Voting R ghts Act of

1965, 42 U.S.C. 8§ 1973 (1994) (as anended),? and the Fourteenth

2 Section 2 provides in relevant part:

(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be inposed or applied
by any State or political subdivision in a manner which
results in a denial or abridgenent of the right of any
citizen of the United States to vote on account of race or
col or

(b) A violation of subsection (a) of this section is
established if, based on the totality of circunstances,
it is shown that the political processes leading to
nom nation or election in the State or political
subdi vi sion are not equally open to participation by
menbers of a class of citizens . . . in that its
menbers have | ess opportunity than other nenbers of the
el ectorate to participate in the political process and
to elect representatives of their choice.

42 U.S. C. § 1973.



and Fifteenth Amendnents.® Plaintiffs clained that H spanic
participation in the Board elections is |imted by the use of
staggered terns w thout single-shot voting, the |arge popul ation
of the district, the conparatively small nunber of polling
pl aces, the absence of mnorities as election officials, and
econom c disparities between the Anglo and mnority comunities.
Plaintiffs sought a declaratory judgnent finding the existing at-
| arge el ection nmethod unlawful and an injunction preventing any
further elections using the at-I|arge nethod.

The parties presented evidence to the district court from
May 31, 1995 through June 8, 1995. The district court heard
addi tional argunent and evi dence of subsequent denographic
changes on February 10, 1997 and entered an opi nion and judgnent
in favor of defendants-appellees (defendants) on March 13, 1997.

The district court found that to prevail on their claim
under Section 2, plaintiffs nust neet the three-part test set

forth in Thornburg v. G ngles, 478 U. S. 30 (1986):

[Flirst, “that [the mnority group] is sufficiently |arge
and geographically conpact to constitute a majority in a
singl e-nmenber district”; second, “that it is politically
cohesive”; and third, “that the white majority votes
sufficiently as a bloc to enable it . . . usually to defeat
the mnority’ s preferred candidate.”

3 The district court dismssed plaintiffs’ Fourteenth and
Fifteenth Anmendnent clains after finding insufficient evidence of
intentional discrimnation. See Perez, 958 F. Supp. at 1230.
Plaintiffs do not appeal the dism ssal of these clains.
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Gowe v. Emson, 507 U S. 25, 40 (1993) (quoting G ngles, 478

U S at 50-51). The district court stated that if plaintiffs
succeed in showing that the G ngles three-part threshold is
reached, plaintiffs nmust also show that under the “totality of
the circunstances” H spanics do not possess the sane
opportunities to participate in the political process enjoyed by
ot her voters, considering factors set forth in Zinmer v.

McKei then, 485 F.2d 1297 (5th Cr. 1973) (en banc), aff’d sub

nom East Carroll Parish Sch. Bd. v. Marshall, 424 U. S. 636

(1976), and the Senate Report of the Voting R ghts Act Amendnents

of 1982.4

4 The Zinmmer factors are as follows: (1) the extent of any
history of official discrimnation in the PISD that touched
Hi spanics’ right to register, to vote, or otherw se participate
in the denocratic process; (2) the extent to which voting in the
PISD is racially polarized; (3) the extent to which the PISD has
used unusually large election districts, majority vote
requi renents, anti-single shot provisions, or other voting
practices that may enhance the opportunity for discrimnation;
(4) whet her Hi spanics have been denied access to a candi date
slating process; (5) the extent to which Hi spanics in the PISD
bear the effects of discrimnation in areas such as educati on,
enpl oynent, and health, which hinder their ability to participate
effectively in the political process; (6) whether political
canpai gns have been characterized by overt or subtle racial
appeal s; and (7) the extent to which H spanics have been el ected
to public office in the PISD. See S. REr. No. 97-417, at 28-29
(1982), reprinted in 1982 U S.C.C. A N 177, 206-07 (citing
Zimer, 485 F.2d at 1305). Two additional factors that may have
probative value in determ ning whether there is a violation of
the Voting Rights Act are (1) whether there is a significant |ack
of responsiveness on the part of elected officials to the
particul ari zed needs of Hi spanics, and (2) whether the policy
underlying the PISD s use of such a voting practice is tenuous.
See id. at 29; see also Brewer v. Ham 876 F.2d 448, 451 n.4 (5th
Cr. 1989).




The district court found that plaintiffs failed to establish
the first elenment of the three-part G ngles test because they did
not show that it is possible to draw one or nore districts in the
PISDwth a nmgjority Hispanic citizen voting-age popul ation. The
district court considered several proposed plans which woul d have
seven single-nenber districts wwth at |east one district
containing a H spanic voting-age popul ati on exceeding fifty
percent. The district court found, and plaintiffs do not
contest, that approximately sixty percent of the H spanic
popul ation in the PISD are citizens, and therefore a proposed
district nust have a Hispani c voting-age popul ati on exceedi ng
62.5 percent for the H spanic citizen voting-age population to
exceed fifty percent.®

The district court rejected plaintiffs’ argunent that they
only need establish that it is possible to create a singl e-nenber
district in which the majority of the voting-age popul ation, not
the majority of the citizen voting-age popul ation, is Hi spanic.
Plaintiffs alternatively urged the district court to accept their
projections that at |east two proposed districts would reach a
Hi spanic citizen voting-age popul ati on exceeding fifty percent as

early as 1995. The district court rejected plaintiffs’

> The proposed district with the |argest Hi spanic voting-age
popul ati on using 1990 census data had a 58.8 percent Hi spanic
popul ation and a 52.9 percent Hi spanic voting-age popul ati on.
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projections as unreliable and used 1990 census data in its
anal ysi s.®

Al t hough the district court found that plaintiffs failed to
nmeet the first G ngles requirenent, the court exhaustively
consi dered the evidence presented, addressed the remaining two
G ngles requirenents, and considered the “totality of
circunstances” using the Zimmer factors. The district court
found that Hi spanics in the PlISD voted cohesively and therefore
that plaintiffs had net the second G ngles requirenent. The
district court also found that Anglo voters generally had not
voted for Hi spanic candidates in PISD el ections, but did not
decide if this was the result of racial polarization neeting the
third Gngles requirenent. Finally, the district court eval uated
the totality of the circunstances and found that plaintiffs had
rai sed valid concerns that Hi spanic citizens’ participation in
the Board elections was limted by voting barriers including a
smal | nunber of polling places, the absence of mnority election
officials, and the operation of a slating commttee.

Nonet hel ess, the court determ ned that because plaintiffs had not

S Plaintiffs sinply annualized the eighty percent growth
rate of the Hi spanic population in the PISD between 1980 and 1990
and applied that rate to the 1990 popul ation data. Plaintiffs do
not appeal the district court’s rejection of this nethod of
popul ati on projection, but argue instead that the district court
shoul d have taken a “nore flexible approach” to the first G ngles
factor by considering the total Hi spanic population in the Pl SD,
hi gh Hi spanic voter-turnout in Pasadena in 1995, and other “non-
census” dat a.



met the “necessary precondition” of proving that it is possible
to create a single-nenber district in which the magjority of
voting-age citizens is Hispanic, it “nust find in favor of the

defendants.” Perez v. Pasadena |Indep. Sch. Dist., 958 F. Supp.

1196, 1230 (S.D. Tex. 1997). Plaintiffs appeal.
1. DI SCUSSI ON
Plaintiffs argue that the district court erred as a matter
of lawin entering judgnent in favor of defendants because it
created a “bright-line” rule that plaintiffs nust denonstrate
that a mpjority of the citizen voting-age population in a
proposed singl e-nenber district is Hispanic. Plaintiffs further
contend that the district court erred in finding that the
majority of the citizen voting-age population in the proposed
districts is not H spanic because plaintiffs denonstrated that
the districts contain a growi ng Hi spani c popul ati on and have a
denographi ¢ conposition simlar to that of districts that have
el ected Hi spanic candidates. Finally, plaintiffs argue that the
district court erroneously taxed them for defendants’ costs.
A. Standard of Review
We review de novo the |egal standards a court applies to

det erm ne whet her Section 2 has been vi ol at ed. See G ngles, 478

US at 79. W reviewthe district court’s findings on the
G ngles threshold requirenents and its ultimate findings of vote

dilution, however, for clear error. See id.: League of United

Latin Am Citi zens #4552 (LULAC) v. Roscoe |Indep. Sch. Dist., 123
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F.3d 843, 847 (5th Gr. 1997); Overton v. Cty of Austin, 871

F.2d 529, 532-33 (5th Gr. 1989) (“Reliance upon . . . the
Court’s voter dilution threshold analysis . . . [is] a fact-
bound, intensely local inquiry highly dependent upon the district
court’s conclusions. As such, the clearly erroneous test applies
to the district court’s findings.”). The application of the
clearly-erroneous standard to findings on the G ngles threshold
requi renents thus “preserves the benefit of the trial court’s
particular famliarity with the indigenous political reality
W t hout endangering the rule of law.” Gngles, 479 U S. at 79.
B. Ctizenship in the First G ngles Requirenent

The Supreme Court has determ ned that the “right” question
in vote dilution clains under Section 2 is whether “as a result
of the challenged practice or structure plaintiffs do not have an
equal opportunity to participate in the political processes and
to el ect candidates of their choice.” Gngles, 478 U S. at 44
(quoting S. Rep. No. 97-417, at 28 (1982)). As a matter of |aw,
the use of at-large voting can inpede the ability of mnority
voters to elect representatives of their choice only if the
plaintiffs denonstrate that the group neets the three G ngl es
requi renents. See G owe, 507 U S. at 40; Gngles, 478 U S at

50-51; Canpos v. Gty of Houston, 113 F.3d 544, 547 (5th G

1997) (“Failure to establish any one of these threshold

requirenents is fatal.”).



The first G ngles threshold requires that plaintiffs
denonstrate that Hi spanics in the PISD are “sufficiently |arge
and geographically conpact to constitute a nmgjority in a single-
menber district.” dngles, 478 U S. at 50. Plaintiffs argue
that they have net this requirenent because they proposed
districts containing an Hi spani c voting-age popul ati on exceedi ng
fifty percent. W have unequivocally held, however, that courts
“must consider the citizen voting-age popul ati on of the group
chal l enging the el ectoral practice when determ ni ng whet her the
mnority group is sufficiently |arge and geographically conpact
to constitute a majority.” Canpos, 113 F.3d at 548 (enphasis
added). As we reasoned in Canpos, such a result is required by

the plain | anguage of Section 2. See id.; see also Barnett v.

Gty of Chicago, 141 F.3d 699, 704 (7th Cr.) (“We think that

citizen voting-age population is the basis for determ ning
equality of voting power that best conports with the policy of

[ Section 2].”7), cert. denied, 118 S. C. 2372 (1998). The

district court therefore correctly required that plaintiffs
denonstrate that Hi spanics would represent a majority of voting-
age citizens in a proposed district.

C. Relevant Evidence in the First G ngles Requirenent

Plaintiffs argue that courts should be “nore flexible” in
evaluating the first G ngles requirenent and that it is possible
to show that mnorities have the ability to elect candi dates of
their choice even if they conprise less than a mgjority of voting
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age citizens in a given district. In making this argunent,

plaintiffs rely on our decision in Westwego Gitizens for Better

&overnnent v. Gty of Westwego, 906 F.2d 1042, 1046 (5th G

1990) (per curiam, in which we recognized that “[minority

voti ng-age popul ation data, mnority voter registration data and
evi dence of success by mnority preferred candidates is rel evant
to the first Gngles factor.” Plaintiffs assert that the
district court erred in finding that H spanics woul d not have the
ability to elect a preferred candidate in the proposed districts
because Hi spanics represent a grow ng percentage of the total
popul ati on and Hi spani ¢ candi dates have succeeded in simlar
districts.

As we held in Westwego, however, evidence relating to
elections in simlar districts and the total population in a
proposed district is relevant only in determ ning whether a
majority of the voting-age population in the proposed district is
Hi spanic. See id. at 1045-47. “The appropriate nethod of
establishing the first G ngles factor is a ‘“matter of fact’ which
the plaintiff nust prove, but there is no ‘uniformnethod.’” |d.
at 1046-47 (quoting Brewer, 876 F.2d at 452). Wile such
evidence may informthe analysis as to whether a mnority group
conprises a majority of the voting-age citizens in a proposed
district and therefore reaches the threshold requirenent,

evi dence that the group may succeed in electing preferred

11



candi dates cannot renedy its failure to neet the G ngles
t hreshol d.

The district court considered plaintiffs’ evidence regarding
elections in simlar districts and the projected growh of the
Hi spani ¢ popul ation, but the court found plaintiffs’ projections
unreliable. Furthernore, the court noted that the percentage of
Hi spanics voting in the PISD and in elections in simlar
districts has renmai ned essentially unchanged since 1990 and t hat
the rate of growh in H spanic voter registration has increased
at a slower rate than plaintiffs’ H spanic citizen growh
projections. Faced with what it described as a “Hobson’s choi ce

between two unsatisfactory alternatives,” the district court
properly wei ghed the evidence and adopted the 1990 census data as
the nost reliable, and we find no clear error in its decision.
Perez, 958 F. Supp. at 1212-13. W therefore affirmthe district
court’s entry of judgnent for defendants on the Section 2 claim
D. Costs

Foll ow ng the entry of judgnent in its favor, defendants
filed a bill of costs with the district court on March 25, 1997.
Def endants requested $162, 745.17 in costs, including fees for

court reporting, wtnesses, expert w tnesses, nediation, copies,

and other rel ated expenses under 28 U S.C. 8§ 1920 (1994)." The

728 U S.C. 8§ 1920 provides in relevant part:

A judge or clerk of any court of the United States may tax
as costs the foll ow ng:
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district court entered an order on May 8, 1997 awardi ng
$13,925.43 as costs for court reporting fees for depositions and
for the cost of copying defendants’ trial notebook, and
plaintiffs tinely appeal.

Plaintiffs argue that the district court erred in awardi ng
def endant s expenses for duplicating their trial notebook because
defendants failed to provide receipts or obtain authorization

fromthe district court for its exhibits. See Zapata Gulf Marine

Corp. v. Puerto Rico Maritine Shipping Auth., 133 F.R D. 481, 484

(E.D. La. 1990) (disallow ng “essentially undocunented” claimfor
copies of papers). Plaintiffs also argue that the district court
erred in awardi ng deposition costs because the depositions

i ncl uded questions on an issue that plaintiffs did not challenge
and the depositions were not significantly used at trial.
Finally, plaintiffs assert that the award of costs w |

di scourage future civil rights lawsuits.?

(2) Fees of the court reporter for all or any part
of the stenographic transcript necessarily
obtained for use in the case;

t4j ﬁees for exenplification and copies of papers
necessarily obtained for use in the case.

Id. Under Federal Rule of Civil Procedure 54(d)(1), “[e]xcept
when express provision therefor is nmade either in a statute of
the United States or in these rules, costs other than attorneys’
fees shall be allowed as of course to the prevailing party unless
the court otherw se directs.”

8 Plaintiffs also argue that the depositions were redundant
and that the award was i nequitable because plaintiffs |ost on
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We review the district court’s award of costs to a
prevailing party for abuse of discretion. See LULAC, 123 F.3d at

848-49; Allen v. United States Steel Corp., 665 F.2d 689, 697

(5th Gr. Unit B 1982) (“The district court has great latitude in
determ ni ng whet her an award of deposition costs is warranted.”).
Factual findings made by the district court are reviewed for

cl ear error. See Cypress-Fairbanks I ndep. Sch. Dist. v. M chael

E., 118 F. 3d 245, 256 (5th Gr. 1997), cert. denied, 118 S. O

690 (1998).

We have reviewed the record and we find no abuse of
di scretion in the district court’s award of costs. The district
court found that defendants listed the trial exhibits in the
pretrial order and provided the court a copy of their trial

not ebooks. See Loui siana Power & Light Co. v. Kellstrom 50 F.3d

319, 335 (5th GCr. 1995) (requiring pretrial approval of exhibits
for costs to be taxed). Furthernore, plaintiffs neither

chal | enge the necessity of the copies nor provide any support for
their assertion that the district court abused its discretion by

failing to require that defendants produce receipts. See Duke v.

Uniroyal, Inc., 743 F. Supp. 1218, 1227 (E.D.N. C. 1990) (“It is

not necessary or desirable for federal courts to review receipts

for every five dollar expenditure. Judges, being forner

only one issue and the public has benefitted from subsequent
changes in PISD elections. Plaintiffs did not raise these
argunents before the district court, however, and we will not
consider themin this appeal.
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practicing attorneys, are quite capable of determning the
reasonabl eness of expenses incurred during litigation.”), aff’d

in relevant part, 928 F.2d 1413 (4th Cr. 1991); cf. Zapata, 133

F.R D. at 484 (finding Zapata's claim“essentially undocunent ed”
because Zapata provided no information about what was copied, how
the copies were used, or whether the copies were necessary).
Simlarly, we are unconvinced by plaintiffs’ argunent that
the depositions were investigatory and infrequently used at trial
and that therefore the award of costs was an abuse of discretion.
See Allen, 665 F.2d at 697 (finding no abuse of discretion where
deposition fees were awarded for depositions that were not used
at trial). Although plaintiffs highlight several places in the
trial record where they state that they did not chall enge whet her
the PISD is responsive to the Hi spanic popul ation, there is no
i ndi cation, nor do they argue, that they conceded the issue prior
to the subject depositions. Finally, we find no support for
plaintiffs’ assertion that the award of costs is an abuse of
di scretion because it may inhibit future civil rights |lawsuits.
See LULAC, 123 F.3d at 848-49 (affirmng award of costs agai nst

plaintiff in Section 2 case); cf. Cypress-Fairbanks, 118 F.3d at

256-57 (finding no abuse of discretion in awarding school
district costs in Individuals with D sabilities Education Act
suit, although such an award may have a “chilling effect” on
future plaintiffs). W therefore affirmthe district court’s
order granting defendants $13,925.43 in costs.
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I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent and cost

order of the district court.
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